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SUPREME  COURT  OF  ILLINOIS. 


NORTHERJN-  aRAJNTD  DIYISIOK 

SEPTEMBER    TERM,   1877. 


The  Village  of  Hyde  Paek 

V. 

George  Ingalls  et  al. 

1.  Taxes — municipal  corporations  may  levy  tax  to  pay  expenses  of  collecting 
and  to  meet  deficiencies.  A  municipal  corporation  may  levy  a  tax  to  pay  the 
expense  of  collection,  and  to  meet  deficiencies  likely  to  occur,  over  and  above 
the  sum  actually  required  to  pay  its  debts,  etc.;  and  when  this  is  done  by  the 
corporate  authorities,  in  the  fair  and  honest  exercise  of  the  discretion  vested 
in  them,  the  courts  will  not  interfere. 

2.  The  duty  of  municipal  corporations  to  pay  their  debts  when  due,  implies 
the  existence  of  a  power  to  bring  the  money  necessary  for  the  purpose  into 
their  treasuries  at  the  proper  time ;  and  to  do  this,  deficiencies  and  expenses 
may  be  anticipated  and  provided  for  in  the  levy  of  taxes. 

3.  The  village  trustees  of  Hyde  Park  are  lawfully  vested  with  all  the  leg- 
islative authority  of  the  corporation,  and  they  alone  are  authorized  to  levy 
taxes  for  the  payment  of  the  corporate  debts,  and  are  vested  with  discretion 
in  the  levy  of  a  tax  for  any  given  purpose,  to  the  extent  that  legislative 
authority  in  general  may  exercise  the  same. 

Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
Martin  R.  M.  Wallace,  Judge,  presiding. 
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Opinion  of  the  Court, 

This  was  an  application,  by  appellant,  against  appellees  and 
others,  for  judgment  for  delinquent  taxes. 

The  objectors  introduced  in  evidence  the  annual  appropria- 
tion bill  and  tax  levy  of  the  village,  together  with  the  certifi- 
cate of  publication,  as  follows: 

"  Be  it  ordained  by  the  President  and  Board  of  Trustees  of 
the  Village  of  Hyde  Parh:  Section  1.  That  the  following 
sums  of  money  be  and  the  same  are  hereby  appropriated  to 
defray  all  necessary  expenses  and  liabilities  of  the  village  of 
Hyde  Park,  for  the  several  objects  and  purposes  hereinafter 
specified,  for  the  fiscal  year  commencing  on  the  third  Tuesday 
in  July,  A.  D.  1876,  the  same  to  be  known  as  the  Annual 
Appropriation  Bill." 

The  following  items,  only,  are  material  in  the  present  case : 
^^For  interest  and  sinking  fund: 

For  bonds  issued  under  ordinance  passed 

September  6,  A.  D.  1873,       -       -       -  $7,603  16 
March  21,  A.  D.  1874,        -      -       -         7,147  50 
March  15,  A.  D.  1875,    -       -      -      -  59,562  50 
January  11,  A.  D.  1876,     -       -       -         1,263  16 
For  amount  necessary  to  pay  the  expense 
of  collection  and  deficiencies  arising  in 
the  collection  of  the  last  four  foregoing 
items,   --------  22,672  68" 

The  court  held  the  last  item  void,  and  refused  to  give  judg- 
ment therefor;  and  this  appeal  is  brought  to  procure  a  reversal 
of  that  judgment. 

Mr.  Consider  H,  Willett,  for  the  appellant. 

Messrs.  Harrison  &  Whitehead,  for  the  appellees. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

The  rate  per  cent  of  taxation  here  levied  is  not  in  excess  of 
the  limitation  of  the  constitution,  or  of  any  provision  of  the 
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municipal  charter.  The  only  question  is,  whether  the  pur- 
pose of  the  item  in  controversy  is  lawful. 

The  village  trustees  are  lawfully  vested  with  all  the  legisla- 
tive authority  of  the  corporation,  and  they  alone  are  author- 
ized to  levy  taxes  for  the  payment  of  the  corporate  debts. 
Const.  1870,  art.  9,  sec.  10.  They  exercise  an  undeniable 
authority  to  provide  for  the  payment  of  the  corporate  debts, 
in  such  manner  as  the  holders  of  the  indebtedness  and  they 
may  agree  upon.  City  of  Galena  v.  Corwitlij  48  111.  423 ;  City 
of  Quincy  v.  Warfield,  25  id.  317.  Necessarily,  therefore,  to 
the  extent  that  the  legislative  authority,  in  general,  may  exer- 
cise discretion  in  fixing  the  amount  of  a  tax  levy  for  any  given 
purpose,  they  are  invested  with  such  discretion. 

It  is  the  duty  of  municipalities  to  pay  their  debts  when 
due,  according  to  the  terms  and  obligations  of  their  agree- 
ments; and  this,  obviously,  imports  the  existence  of  a  power 
to  bring  the  money  into  the  treasury — not  in  part,  but  the 
whole — at  the  proper  time. 

Theoretically,  no  tax  should  be  collected,  however  small  the 
amount,  beyond  the  ratable  proportion  of  the  individual  from 
w^hom  it  is  collected.  Every  particle  of  property  within  the 
municipality  should  bear  its  equal  proportion  in  the  discharge 
of  every  pecuniary  municipal  obligation — no  more  and  no 
less ;  but  this  is  theoretical  only.  Absolute  perfection  is  no 
more  attainable  in  the  levy  and  collection  of  taxes  than  in 
other  human  affairs;  and  courts  have  never  held  taxes  in- 
valid because  of  errors  and  irregularities  in  their  levy  and 
collection  which  ordinary  human  sagacity,  prudence,  skill  and 
fidelity  in  the  discharge  of  duty  could  not  avoid.  It  is 
hardly  probable  that,  in  any  instance,  was  the  entire  levy  of 
a  State,  county,  city  or  village  tax  collected  when  it  was  due 
and  should  have  been  in  the  treasury. 

It  is  within  general  observation  that  some  per  cent  of  per- 
sonal property  assessed  for  taxation  perishes,  or  is  destroyed 
or  removed  beyond  the  possibility  of  seizure,  before  the  tax 
warrant  can  be  enforced  by  the  collector;  and  that  some  per 


14  Village  of  Hyde  Park  v.  Ingaels  et  al.  [Sept.  T. 


Opinion  of  the  Court. 


cent  of  the  owners  of  such  property  escapes  the  payment  of 
taxation  thereon  by  reason  of  insolvency  or  by  absconding, 
or,  it  may  be,  from  other  causes.  Quite  frequently,  also, 
through  the  mistakes  of  officers  charged  with  extending  the 
taxes  and  enforcing  collections,  some  amount  is  lost  to  the 
revenue.  So,  courts,  in  dealing  practically  with  the  question, 
must  recognize  the  fact  that  the  levy  of  a  given  sum  will  not 
necessarily,  or  even  ordinarily,  produce  that  sum  to  the  treas- 
ury. They  must  recognize  the  probability  of  a  deficiency, 
which,  in  amount,  will  vary  in  accordance  with  circumstances. 

It  belongs  to  the  legislative  department  to  levy  the  tax.  Its 
duty,  as  we  conceive,  is,  in  view  of  the  probability  of  a  defi- 
ciency in  collection,  not  merely  to  levy  the  amount  of  a  given 
debt,  but  to  levy  a  rate  per  cent  which,  in  view  of  all  the  cir- 
cumstances likely  to  affect  the  collection,  shall  be  deemed 
sufficient  to  produce  to  the  treasury  the  amount  of  the  debt. 

If  courts  may,  as  we  think  they  should,  recognize  the  proba- 
bility of  deficiencies  in  collection,  (from  whatever  causes  they 
may  occur,)  then  it  would  seem  plain  they  must  recognize  the 
power  and  duty  in  the  legislative  department  of  the  munici- 
pality to  anticipate  and  provide  against  the  probable  deficien- 
cies, so  as  to  have  the  money  required  in  the  treasury,  at  the 
proper  time,  to  meet  the  corporate  debts.  If  in  this  we  are 
not  in  error,  the  legislative  department  necessarily  exercises  a 
discretion  in  this  regard  which  courts  will  not  undertake  to 
control,  merely  because  of  a  disagreement  in  opinion.  This 
discretion,  it  is  true,  can  not  be  exercised  arbitrarily  or  capri- 
ciously— it  must  be  the  result  of  a  rational  and  honest  judg- 
ment, in  view  of  all  the  circumstances  that  might,  ordinarily, 
be  presumed  to  affect  the  collection ;  but  when  thus  exercised, 
it  is  not  the  subject  of  legal  supervision. 

Should  it  be  held  the  debt  limits  the  legislative  authority 
of  the  municipality  to  the  mere  ministerial  duty  of  ascertain- 
ing the  rate  per  cent  extended  on  the  assessed  valuation  to 
produce  the  amount  of  debt,  it  is  evident  that  creditors  might 
be  forced  to  wait  for  years  before  they  could  obtain  their  due 
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— and  this  even  though  they  should  have  the  aid  of  the  court 
by  mandamus  to  enforce  payment;  for,  the  deficiency  of 
this  year  would  have  to  be  again  extended  on  the  assessment 
of  next  year,  and  the  deficiency  of  that  year  again  on  the 
assessment  of  the  year  following,  and  so  on.  It  is  too  apparent 
to  justify  comment  that  this,  instead  of  benefiting  tax  payers, 
would  but  increase  their  burdens  by  adding  to  the  costs  of 
collection.  A  surplus  may,  undoubtedly,  be  brought  into  the 
treasury  by  this  mode  of  levying — but  it  will  not  be  lost.  It 
will  belong  to  the  corporation,  and  may  be  used  in  extinguish- 
ing other  debts  or  in  the  payment  of  current  expenses,  and 
thereby  lighten  future  taxation. 

How  much  of  the  contested  item  is  for  the  purpose  of  pay- 
ing the  expenses  of  collection,  does  not  appear.  Whatever  it 
may  be,  there  can  not  be  the  slightest  objection  to  it;  for  no 
one  can  pretend  that  the  expenses  of  levying  and  collecting 
taxes  are  not  corporate  objects.  And,  in  the  absence  of  evi- 
dence showing  that  the  trustees  have  clearly  abused  their 
discretion  in  the  amount  levied  to  supply  the  anticipated  defi- 
ciency, we  know  of  no  reason  why  even  a  court  of  equity, 
much  less  a  court  of  law,  should  interfere  with  and  nullify 
their  determination. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Michael  Pembeeton  ' 

V. 

John  Williams.  . 

1.  Practice — instructing  jury  to  find  for  defendant.  Where  the  evidence  tends 
to  show  that  a  plaintiff  was  compelled  to  pay  more  than  was  due  on  a  purchase 
of  land  to  procure  a  deed,  and  that  he  was  induced  to  do  so  in  order  to  com- 
plete an  advantageous  sale  by  him  to  another  of  the  land,  the  latter  purchaser 
being  urgent  to  know  that  the  plaintiff  had  a  right  to  sell,  it  was  held,  in  a 
suit  to  recover  back  the  money  paid  in  excess  of  what  was  due,  that  it  was 
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error  for  the  court  to  instruct  the  jury  the  law  was  with  the  defendant,  and  to 
find  for  the  defendant,  as  invading  the  rightful  province  of  the  jury.* 

2.  Payment — when  recoverable  bach.  Where  the  assignee  of  a  purchaser  of 
land,  who  has  contracted  to  sell  the  land  to  another  who  demands  to  see  his 
deed  therefor,  is  compelled  to  pay  the  original  vendor  more  than  is  due  him,  in 
order  to  get  a  deed  to  satisfy  his  vendee,  and  the  payment  is  made  under 
protest,  it  is  a  fair  question  of  fact  for  the  jury  whether  the  payment  is  not 
involuntary,  and  made  under  a  sort  of  moral  duress,  and  if  so,  the  excess  above 
the  real  sum  due  may  be  recovered  back  in  assumpsit  under  the  common  counts. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  A.  T.  EwiNG,  for  the  appellant. 

Messrs.  Allen,  Barnum  &  Allen,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  indebitatus  assumpsit,  in  the  Superior  Court  of 
Cook  county,  on  the  common  counts,  wherein  Michael  Pem- 
berton  was  plaintiff  and  against  John  Williams,  defendant. 

The  issue  was  non  assumpsit,  and  tried  by  a  jury,  who, 
under  instructions  of  the  court,  returned  a  verdict  in  favor  of 
the  defendant,  and,  refusing  a  motion  for  a  new  trial,  the  court 
rendered  a  judgment  against  the  plaintiff  for  the  costs,  to  re- 
verse which  plaintiff  appeals. 

The  facts  are  briefly  these  :  Appellee  had  sold  a  tract  of 
land  in  McLean  county  to  one  Baker,  taking  six  notes  there- 
for on  time,  and  executing  to  Baker  a  title  bond  for  the  land, 
five  of  the  notes  being  each  for  the  sum  of  four  hundred  dol- 
lars, and  the  sixth,  last  to  be  due,  for  three  hundred  dollars. 
The  interest  was  to  be  paid  annually,  on  the  first  day  of 
March.  The  notes  and  bond  were  dated  October  5,  1866. 
On  October  9,  1868,  Baker  assigned  the  bond  to  appellant, 
who,  being  unable  to  read  or  write,  made  his  payments  to 
appellee  through  the  Home  Bank  of  Bloomington,  acting  as 
the  agent  of  appellee.     It  appears  that  in  the  spring  of  1875, 

*Sce  Foleman  v.  Johnson,  8i  111.  269,  and  Martin  v.  Chambers,  id.  579. 
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appellant  bargained  the  land  to  one  Slinglove,  and  requested 
appellee  to  send  a  deed  to  him,  so  that  he  might  satisfy  Sling- 
love,  who  was  urgent  in  his  demand  for  the  deed.  Appellee 
sent  a  deed  to  the  care  of  the  Home  Bank,  together  with  the 
three  hundred  dollar  note  mentioned  above,  with  instructions 
to  deliver  them  to  appellant  on  his  forwarding  the  title  bond, 
and  paying  the  note  and  accrued  interest,  claimed  to  amount 
in  all  to  three  hundred  and  sixty-five  dollars.  Appellant, 
supposing  he  had  paid  in  full  all  the  demand  appellee  had 
against  the  land,  went  to  his  attorney  to  make  a  computation 
of  the  interest  and  several  payments  he  had  made  on  these 
notes,  and  ascertain  what  balance  was  due  from  him  to  ap- 
pellee. This  was  found,  on  the  data  thus  presented,  to  be 
about  fifty  dollars,  which  amount  appellant  offered  to  pay 
appellee  and  surrender  the  bond  on  his  receiving  a  deed  for 
the  land. 

On  this  being  communicated  to  appellee,  he  directed  the 
bank  to  return  the  deed  to  him  and  the  note,  and  refused  to 
deliver  a  deed  unless  this  sum  of  three  hundred  and  sixty-five 
dollars  was  paid.  Slinglove,  to  whom  appellant  had  sold  the 
land,  being  pressing  in  his  demand  for  a  deed,  appellant  went 
to  the  bank  and  paid  into  it,  for  the  use  of  appellee,  the  sum 
demanded,  being  three  hundred  and  sixty-five  dollars,  pro- 
testing the  same  was  not  due,  and  soon  afterward  the  deed  was 
delivered  to  him. 

This  action  is  brought  for  the  diiference  between  the  amount 
really  due  appellee  and  the  amount  actually  paid. 

The  court,  on  the  trial,  instructed  the  jury  ^^that  the  law 
was  against  the  plaintiif,  and  the  verdict  should  be  for  the 
defendant."  The  jury  found  accordingly,  and  the  court  de- 
nied a  motion  for  a  new  trial. 

It  is  very  clear,  we  think,  the  court,  in  so  interposing,  in- 
vaded the  rightful  province  of  the  jury.  There  was  testimony 
before  the  jury  tending  to  show  there  were  only  fifty  dollars 
due  on  the  land,  and  when  appellee  demanded  three  hundred 
and  sixty-five  dollars  as  his  due  before  he  would  deliver  a 
2—87  III. 
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deed,  it  was  a  fair  question  for  the  jury,  whether,  under  the 
circumstances  by  which  appellant  was  surrounded,  by  the  sale 
of  the  land  to  Slinglove,  which  falling  through  a  good  sale 
might  be  lost,  the  payment  was  not  involuntary — made  under 
a  sort  of  moral  duress.  The  jury  should  have  been  left  free 
to  pass  on  that  point. 

That  money  so  paid  may  be  recovered  back  in  an  action  for 
money  had  and  received,  is  settled  by  adjudications  of  this 
and  other  courts.  Bradford  v.  City  of  Chicago,  25  111.  411, 
is  full  upon  this  question,  in  which  reference  is  made  to  the 
leading  English  and  American  authorities,  and  it  is  unneces- 
sary to  cite  them. 

It  is  further  complained  the  court  refused  appellant's  in- 
structions. Those  instructions  refused  were  all  germane  to 
the  case,  declared  the  law,  and  should  have  been  given. 

The  judgment  is  reversed,  and  the  cause  remanded,  that  a 

new  trial  may  be  had. 

Judgment  reversed. 


Timothy  Moshier 

V, 

KiTCHELL  &  Arnold. 

1.  Statute  of  Frauds — promise  to  pay  for  another.  An  original  under- 
taking to  retain  attorneys  to  attend  to  a  suit  for  a  third  person  may  be  implied 
from  circumstances,  but  one  collateral  to  answer  for  the  debt,  etc.,  of  another 
can  not,  as  it  must  be  in  writing.  Whether  a  party's  undertaking  is  original 
or  merely  collateral,  is  a  question  of  fact  for  the  jury. 

2.  Same — when  promise  must  be  in  writing.  If  the  plaintiif  in  a  suit  employs 
an  attorney  to  prosecute  for  him,  what  any  third  person  may  say  or  do  will 
create  no  liability  on  his  part  to  the  attorney,  without  a  new  consideration  and 
an  express  promise  in  writing  to  answer  for  the  performance  of  the  agreement 
of  the  party  so  employing  the  attorney. 

3.  Contract — performance  hy  other  than  original  parties.  Where  a  firm  of 
attorneys  is  employed  to  render  professional  services,  and  afterwards  the  firm 
is  dissolved  and  a  new  one  formed,  the  latter  can  not  sue  and  recover  upon  the 
original  contract,  although  such  firm  may  have  succeeded  to  the  old  one  and 
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may  have  completed  the  services.     The  liability  of  the  party  is  not  shown  by 
proving  a  retainer  of  another  and  different  firm. 

4.  Attorneys — presumption  as  to  performance  of  contract  after  dissolution  of 
firm.  It  is  the  duty  of  the  several  members  of  a  law  firm  retained  to  attend  to 
legal  business  to  go  on  and  complete  their  contract  after  dissolution  of  the 
partnership,  without  reference  to  having  entered  into  new  partnerships;  and  in 
the  absence  of  proof  to  the  contrary  it  will  be  presumed  that  a  firm  completed 
its  contract  of  retainer  even  after  dissolution. 

5.  Instructions.  Instructions  should  in  a  clear,  concise  and  comprehen- 
sive manner  inform  the  jury  as  to  what  material  facts  must  be  found,  to  re- 
cover, or  to  bar  a  recovery.  They  should  never  be  argumentative,  equivocal 
or  unintelligible  to  the  jury, 

6.  An  instruction  which  refers  to  the  Statute  of  Frauds  without  explaining 
what  its  provisions  are,  is  calculated  to  confuse,  if  not  mislead,  the  jury. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Kitchell  &, 
Arnold,  against  Timothy  Moshier,  to  recover  attorneys'  fees. 
The  third  instruction,  referred  to  in  the  opinion,  is  as  follows : 
"  The  jury  are  instructed,  that,  in  law,  one  person  has  a  right 
by  word  of  mouth  to  employ  another  to  work  for  a  third  per- 
son, and  such  person  may  properly  do  such  work  upon  the 
credit  of  the  party  making  such  employment,  and  not  upon 
the  responsibility  of  the  party  for  whom  the  work  is  done,  if 
there  be  a  consideration  therefor.  And  in  such  case,  if  the 
work  is  done  upon  the  faith  of  such  employment,  the  party 
performing  the  services  has  the  right  to  claim  and  recover 
from  the  party  so  employing  him  whatever  the  services  were 
reasonably  worth;  and  the  contract  need  not  be  in  writing, 
but  is  equally  binding  if  the  employment  be  merely  by  word 
of  mouth.  The  Statute  of  Frauds  is  no  defense  against  such 
contract,  if  the  facts  proven  in  this  case  are  applicable  to  the 
above  law.'' 

Messrs.  Douglass  &  Harvey,  for  the  appellant. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  appellees. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
Appellees  brought  an  action  against  appellant  to  recover 
attorney's  fees  for  services  claimed  to  have  been  rendered  for 
him.  It  appears  that  James  Dunn  and  wife  and  Marvin  Dunn 
were  tenants  of  appellant,  and  having  been  injured  by  an  en- 
gine of  the  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany, they  subsequently  brought  suit  against  the  company  to 
recover  for  the  injury.  These  suits  led  to  protracted  litiga- 
tion, and  appellees  claim  that  they  were  retained  by  appellant 
to  perform  the  legal  services  rendered  by  them  in  the  suits. 
Appellant  denies  that  he  employed  them,  but  claims  that  they 
were  retained  by  the  Dunns,  and  not  by  him,  and  that  if  he 
did  anything  from  which  a  promise  to  pay  them  might  be  im- 
plied, it  was  after  the  retainer  by  the  Dunns,  and  it  was  col- 
lateral, without  consideration  and  not  in  writing,  and  therefore 
not  binding. 

If  appellant,  by  an  original  undertaking,  retained  appellees, 
then  it  might  be  implied  from  circumstances.  But  if  appel- 
lees were  employed  by  the  Dunns,  anything  appellant  might 
have  done  or  said  would  not  have  created  any  liability  on  his 
part,  without  a  new  consideration  and  an  express  promise,  in 
writing,  to  answer  for  the  performance  of  the  agreement  of 
the  Dunns.  An  original  contract  may  be  implied  from  cir- 
cumstances, but  a  collateral  agreement  to  answer  for  the  debt, 
default  or  miscarriage  of  another  person  can  not,  as  the  statute 
requires  that  such  agreements  must  be  in  writing,  and  it  is 
held  that  there  must  be  a  consideration  to  support  them.  It 
then  depends  upon  whether  there  was  a  previous  agreement, 
by  Dunn  and  appellees,  for  the  performance  of  these  services, 
(or  rather,  with  Arnold  &  Douglass,  as  appellees  afterwards 
succeeded  that  firm  by  a  change  in  the  firm,)  whether  appel- 
lant is  liable.  If  there  was  none,  then  if  he  did  such  acts,  no 
express  promise  being  claimed,  as  implied  an  agreement  to  pay 
for  the  services,  he  would  be  liable.  But  if  there  was  a  pre- 
vious agreement  with  Dunn  to  perform  the  services,  an  agree- 
ment by  appellant,  as  we  have  seen,  can  not  be  implied.     And 
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whether  there  was  an  original  retainer  by  appellant  to  be  im- 
plied from  the  circumstances^  or  anything  he  said  or  did  was 
only  in  addition  or  collateral  to  the  retainer  by  the  Dunns,  is 
a  question  for  the  jury,  under  proper  instructions. 

It  is  claimed  that  the  damages  are  excessive.  A  payment 
of  $150  to  Douglass  was  proved,  on  account  of  legal  services 
in  the  Dunn  case.  The  first  retainer,  by  whomsoever  made, 
was  of  Arnold  &  Douglass,  and  not  of  Kitchell  &  Arnold. 
Even  if  it  can  be  inferred  that  appellant  employed  the 
former  firm,  and  became  liable  to  pay  them,  that  agree- 
ment only  bound  him  to  that  firm,  and  not  to  the  latter. 
Such  seems  to  have  been  the  construction  put  upon  the  con- 
tract of  retainer,  whether  made  by  appellant  or  by  Dunn,  as 
Douglass  continued  to  attend  to  the  case  after  the  partnership 
Avas  dissolved.  The  new  firm  was  not  then  in  existence,  and 
hence  appellant  could  have  made  no  contract  with  it,  and  if  he 
became  liable  when  he  and  Marvin  Dunn  saw  Arnold,  he  only 
engaged  the  services  of  that  firm,  and  not  those  of  the  firm 
of  Kitchell  &  Arnold,  which  was  not  formed  until  afterwards ; 
and  if  its  services  were  ever  engaged  by  appellant,  it  was  by 
some  subsequent  retainer. 

The  new  firm  could  not  sue  for  and  recover  for  services 
rendered  by  the  former  firm.  Their  unnegotiable  claims  could 
not  be  transferred  by  them  to  the  new  firm,  so  as  to  pass  such 
a  legal  interest  as  to  maintain  an  action  at  law  for  their  re- 
covery. Yet,  the  bill  of  particulars  shows,  as  well  as  the  evi- 
dence, that  this  subsequent  or  new  firm  are  seeking  to  recover 
for  services  rendered  by  the  old  firm,  and  the  evidence  shows 
a  recovery  under  what  is  claimed  as  a  retainer  of  Arnold  & 
Douglass,  for  services  rendered  by  appellees.  If  they  recover 
under  a  retainer  of  their  firm,  they  must  show  their  engage- 
ment, and  the  rendition  of  the  services  and  their  value.  The 
liability  is  not  shown  by  proving  a  retainer  of  another  and 
different  firm.  Appellant  not  being  a  party  to  those  suits, 
and  having  no  interest  in  them,  he  must  be  shown  to  have 
undertaken  to  pay  them  by  an  original  undertaking,  as  it  is 
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not  pretended  he  promised  in  writing.  If  lie  had  been  a  party 
to  the  suits,  much  slighter  circumstances  would  show  his  lia- 
bility, as  the  services  would  in  that  case  have  been  for  him, 
but  here,  the  services  were  rendered  for  another. 

The  old  partnership  seems  to  have  been  dissolved  soon 
after  the  Dunn  suits  were  commenced,  and  before  a  first  trial. 
¥/hat  was  done  by  the  old  firm,  if  anything  more  than  filing 
a  jyrceGvpe,  does  not  appear,  nor  is  it  shown  what  those  services 
were  worth.  But  $150  was  paid,  which  Douglass  got,  and  if 
it  was  for  services  rendered  by  the  old  firm  before  and  after 
its  dissolution,  then  appellees  have  no  right  to  charge  for  the 
same  services,  which  we  infer  they  have  done,  and  if  so,  the 
recovery  is  excessive.  A  firm  of  lawyers  retained  before  the 
partnership  is  dissolved,  may  afterwards  go  on  and  fulfil  the 
contract  of  retainer  as  individuals,  and  it  is  their  duty  to  do 
so,  v/ithout  reference  to  whether  they  have  entered  into  new 
partnerships;  and  the  presumption  is,  unless  rebutted,  that 
Arnold  and  Douglass  went  on,  after  the  dissolution  of  their 
firm,  to  fill  the  contract  of  retainer,  by  whomsoever  made. 
The  finding,  on  the  evidence  in  the  record,  is,  therefore, 
wrong,  and  a  new  trial  should  have  been  granted. 

The  second  and  third  of  appellees^  instructions  are  not  accu- 
rate Avhen  they  leave  it  to  the  jury  to  say  whether  the  facts 
proven  are  applicable  to  the  law  stated  in  the  instructions. 
These  instructions  are  indefinite  as  to  Avhat  facts  are  proven — 
whether  material  or  immaterial.  Instructions  should,  in  a 
clear,  concise  and  comprehensive  manner,  inform  the  jury  as 
to  what  material  facts  must  be  found,  to  recover  or  to  bar  a 
recovery.  They  should  never  be  argumentative,  equivocal,  or 
unintelligible  to  the  jury.  What  may  be  plain  to  a  lawyer, 
or  a  mind  well  trained  to  reason  and  apply  principles,  may  be, 
to  those  not  in  the  habit  of  reasoning,  obscure  and  difficult  of 
being  understood.  Again,  the  third  instruction  refers  to  the 
Statute  of  Frauds,  but  does  not  explain  to  the  jury  what  its 
provisions  are.     It  is  believed  that  few,  unless  it  be  lawyers, 
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know  the  statute  by  that  name,  or  its  provisions.     This  was 

calcukited  to  confuse,  if  not  mislead,  the  jury. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


David  B.  Ha  worth- 

V. 

David  Huling  et  al. 

1.  Interest — computation  in  case  of  partial  payments.  The  computation  of 
interest  on  a  note  where  there  are  partial  payments,  up  to  some  advanced  time, 
and  the  allowance  of  interest  on  the  payments  up  to  the  same  date,  is  not  in 
accordance  with  the  rule  sanctioned  by  this  court.* 

2.  Same — interest  on  interest  due.  A  debtor,  on  settlement,  may,  if  he  chooses, 
allow  interest  on  annual  interest  due  and  unpaid,  and  this  will  not  render  the 
transaction  illegal. 

3.  Settlement — of  parties  binding.  On  bill  to  foreclose  a  mortgage,  it  was 
held  that  a  prior  settlement  between  the  debtor  and  creditor  as  to  the  amount 
of  principal  and  interest  then  due  was  conclusive,  and  that  it  furnished  the 
basis  on  which  to  compute  the  interest  thereafter  accruing. 

4.  Chancery — reference  to  master.  On  foreclosure  of  a  mortgage,  where  the 
master  has  reported  all  the  facts,  showing  the  several  items  of  credit  and  their 
dates,  it  is  not  necessary  to  again  refer  the  case  to  him  to  calculate  the  sum 
due. 

5.  Foreclosure — division  and  sale  of  mortgaged  premises.  Where  lands  are 
divided  and  sold  by  the  mortgagor  after  the  execution  of  the  mortgage  thereon, 
a  purchaser  of  a  portion  who  agreed  to  pay  a  proportionate  share  of  the  mort- 
gage debt,  will  have  no  right  to  object  that  a  decree  foreclosing  the  mortgage 
apportions  the  mortgage  indebtedness  as  to  the  several  divisions  conveyed,  when 
his  parcel  is  not  charged  with  more  than  its  equitable  share. 

6.  Service — sufficiency  of  evidence  to  overcome  a  finding  of  service  in  decree. 
Where  a  decree  finds  that  each  of  several  defendants  had  been  served  with  pro- 
cess more  than  ten  days  before  the  term  at  which  it  is  entered,  that  being  a 
term  subsequent  to  the  return  term,  the  evidence  of  due  service  thus  afforded 

*  As  to  the  correct  mode  of  computing  interest  in  case  of  partial  payments, 
see  McFaddenx.  Fortier,  20  III.  509. 
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is  not  overcome  by  the  fact  that  no  summons  appears  in  the  record,  except  that 
returnable  to  the  first  term,  and  it  shows  two  of  the  defendants  were  not  found. 
Such  finding  is  prima  facie  evidence  of  the  fact. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  ]Sr.  J.  PiLLSBURY,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  David  Huling  against 
David  B.  Haworth  and  others,  to  foreclose  a  mortgage  given 
by  Laban  Haworth  and  Martha,  his  wife,  to  Augustus  N. 
Wylie,  dated  Oct.  19,  1858,  to  secure  the  payment  of  two 
promissory  notes  given  for  the  purchase  money  of  the  lands 
mortgaged,  each  for  $2559,  payable  two  and  three  years  after 
date,  with  ten  per  cent  interest  after  maturity,  which  said 
notes  had  been  assigned  by  Wylie,  the  payee,  to  the  com- 
plainant. 

After  the  execution  of  this  mortgage  Martha  Haworth,  the 
purchaser  of  the  same,  cut  up  the  mortgaged  premises  into 
lots,  lot  4  containing  147  acres,  lot  5  containing  211  acres,  lot 
6  containing  56  acres  and  lot  10  containing  48  acres,  and  she 
and  her  husband,  on  March  9,  1859,  conveyed  lots  5  and  10 
to  Richard  M.  Haworth,  and  he,  on  Oct.  12,  1865,  conveyed 
108  acres  off  the  east  side  of  lot  5  and  all  of  lot  10  to  appel- 
lant, David  B.  Haworth,  and  afterwards  Richard  M.  Haworth 
conveyed  the  remainder  of  lot  5  to  John  Welch,  who  conveyed 
it  to  appellant. 

On  March  18,  1861,  Laban  and  Martha  Haworth  conveyed 
lots  4  and  6  to  Sarah  M.  Brown,  and  she,  on  April  30,  1864, 
quitclaimed  her  interest  in  both  said  lots  to  Laban  Haworth. 
On  Jan.  26,  1864,  Laban  Haworth  and  wife  conveyed  lot  6  to 
Edwin  R.  Wilkinson,  who,  on  April  30,  1864,  conveyed  lot  6 
to  the  appellant.  On  April  30,  1864,  Laban  Haworth  and 
wife  conveyed  77  acres  off  the  west  side  of  lot  4  to  William 
Legg,  one  of  the  defendants.  Subsequently  the  other  defen- 
dants obtained  conveyances  of  portions  of  said  mortgaged 
premises. 

In  1863  Laban  Haworth  and  David  Huling  entered  into  a 
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contract  extending  the  time  of  payment  of  the  mortgage  notes 
three  years,  at  te  i  per  ce  it  annual  interest. 

The  complainant  contended  that  on  July  11,  1865,  he  had 
a  settlement  with  Laban  Haworth  of  the  several  sums  paid, 
and  applied  such  payments  on  the  note,  the  appellant  claiming 
that  a  part  was  applied  upon  interest  that  had  accrued  on  the 
annual  interest  due. 

The  cause  was  referred  to  the  master  in  chancery  to  report 
the  sum  due  on  the  mortgage.  The  master  reported  that  he 
had  computed  the  interest  separately  upon  each  of  the  notes 
from  July  11,  1865,  to  Dec.  2,  1875,  the  date  of  his  report,  and 
then  allowed  interest  on  the  several  payments  up  to  the  same 
date. 

The  decree  found  there  was  due  on  the  notes  $6816.21,  and 
apportioned  the  same  on  the  lots  as  follows:  |4035.28  on  lots 
5  and  10,  $1063.33  on  lot  6  and  $1717.60  on  lot  4,  the  east 
half  thereof  to  be  sold  first.  The  decree  ordered  the  sale  of 
lots  5  and  10  for  the  amount  apportioned  to  it,  with  a  propor- 
tionate share  of  the  costs,  such  sum  being  the  amount  due  and 
unpaid,  which  Richard  M.  Haworth  assumed  and  agreed  to 
pay  at  the  time  he  bought  said  lots  of  the  mortgagor,  and  in 
case  these  lots  did  not  sell  for  enough  to  pay  said  sum,  with 
the  interest  and  costs,  the  remaining  lots  should  be  sold  to 
satisfy  balance  unpaid,  etc. 

Mr.  Thomas  P.  Bonfield,  for  the  appellant.  * 

Mr.  Stephen  R.  Moore,  for  the  appellee  Huling. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  bill  was  to  foreclose  a  mortgage.  The  cause  was 
referred  to  the  master  in  chancery  to  compute  the  amount  due 
on  the  notes  secured  by  the  mortgage  to  be  foreclosed.  On 
the  coming  in  of  the  report  defendants  filed  exceptions  to  it, 
some  of  which  seem  to  have  been  sustained  and  others  over- 
ruled, as  we  understand  the  record.     On  careful  consideration 
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the  master's  report  appears  to  be  correct  in  respect  to  his  find- 
ings of  fact  on  the  testimony^  but  the  rule  adopted  for 
making  the  computation  of  interest^  it  seems  to  be  conceded^ 
was  not  the  rule  sanctioned  by  the  decisions  of  this  court.  As 
to  the  disputed  items  of  credits  that  ought  to  be  upon  the 
notes,  the  report  is  fully  sustained,  and  any  conclusion  other 
than  that  reached  by  the  master  would  find  no  warrant  in  the 
testimony. 

The  point  made,  that  complainant  was  allowed  compound 
interest,  is  not  well  taken.  The  principal  debtor  had  agreed 
to  pay  annual  interest,  and  on  the  settlement  made  July  11, 
1865,  there  may  have  been  interest  allowed  on  annual  interest 
maturing  on  the  notes,  and  not  paid  when  due,  but  that  is  not 
certain  under  the  evidence.  But  if  there  was,  the  transaction 
was  not  illegal.  The  mortgagor  could  pay  interest  on  interest 
previously  due  on  his  indebtedness  under  his  contract,  if  he 
chose. 

The  court  found,  as  did  the  master  in  chancery,  the  settle- 
ment of  July  11,  1865,  as  to  the  amount  of  the  mortgage 
indebtedness  then  due,  was  conclusive  on  all  parties,  and  right- 
fully took  the  amount  admitted  to  be  due  as  a  basis  upon 
which  to  make  the  calculation  of  interest  to  ascertain  what 
amount  would  be  due  at  the  date  of  the  decree.  Adopting 
the  true  rule  for  making  calculations  of  interest  in  cases 
where  there  have  been  a  number  of  payments  before  final  settle- 
ment, the  court  proceeded  to  state  the  account  between  the 
parties.  As  it  was  a  mere  matter  of  calculation,  the  facts 
having  been  correctly  found  by  the  master,  there  was  no  neces- 
sity for  referring  the  cause  again  to  the  master.  Assuming, 
as  we  do,  the  master's  report  as  to  the  several  items  of  credits 
that  should  be  allowed  was  correct,  the  amount  found  by  the 
court  to  be  due  on  the  mortgage  indebtedness  seems  to  be  cor- 
rect also. 

On  examining  the  decree,  so  far  as  it  apportions  the  mort- 
gage indebtedness  on  the  several  tracts  of  land,  sold  according 
to   subdivisions  made  by  the  mortgagor  before  decree,  we  can 
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discover  no  just  ground  for  complaint  on  that  score.  In 
that  respect  it  seems  to  be  as  equitable  a  decree  as  could  be 
made.  That  which  was  made  a  charge  upon  the  land  now 
owned  by  appellant,  seems  to  be  no  more  than  a  just  propor- 
tion of  the  sums  and  interest  his  grantors  agreed  to  pay  of  the 
mortgage  indebtedness,  and  as  he  stands  in  the  shoes  of  his 
grantors,  he  must  bear  the  burden  they  assumed  in  that  respect. 

As  respects  the  cross-errors  on  behalf  of  Essia  Haworth, 
Laban  Haworth  and  David  Shannon,  they  are  not  well  assigned. 
There  is  no  summons  found  in  the  record,  except  that  returna- 
ble to  the  September  term  of  court,  1874.  That  shows  a  defective 
service  as  to  David  Shannon,  and  that  Essia  Haworth  and  Laban 
Haworth  were  not  found.  It  was  not  until  the  April  term, 
1876,  that  a  final  decree  was  rendered,  and  in  the  meantime  a 
number  of  terms  of  court  had  intervened.  The  decree  finds 
that  these  defendants  had  each  been  duly  served  with  process 
more  than  ten  days  before  that  term  of  court.  Non  constat 
but  another  summons  may  have  been  issued  returnable  to  an 
intermediate  term  of  court,  and  was  duly  served  on  defendants, 
but  lost  from  the  files  or  omitted  from  the  record.  Every  rea- 
sonable presumption  will  be  indulged  in  favor  of  the  juris- 
diction of  a  court  of  general  jurisdiction,  and  its  finding  in  the 
decree  that  defendants  have  been  ^^duly  served  with  process,'^ 
will  be  held  to  he  prima  facie  evidence  of  the  existence  of  that 
jurisdictional  fact.  In  this  case,  as  in  Turner  y.  Jenkins,  79 
111.  228,  where  this  principle  is  declared,  nothing  appears  in 
the  record  that  rebuts  the  presumption  in  favor  of  the  juris- 
diction of  the  court  as  indicated  by  its  findings  in  the  decree. 

The  decree  will  be  affirmed. 

Decree  affirmed. 
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Harriet  N.  Footb 

V. 

William  Despain. 

1.  Chancery  —  new  trial  at  law.  The  rule  is  well  settled,  that  where 
a  judgment  has  been  obtained  by  fraud,  accident  or  mistake,  a  court,  of  equity- 
has  jurisdiction  to  grant  a  new  trial  at  law,  or  otherwise  relieve  against  the 
judgment,  unless  the  defendant  has  been  guilty  of  negligence. 

2.  Where  a  plaintiff's  attorney  brings  a  case  on  for  trial  in  the  absence  and 
without  the  knowledge  of  the  defendant  and  his  attoi-ney,  in  violation  of  a 
written  stipulation  to  give  ten  days'  previous  notice  of  an  intention  to  try  the 
case,  a  court  of  equity  will  grant  a  new  trial,  if  it  appears  the  judgment  is 
unjust,  and  this  though  relief  may  be  had  at  law  by  motion  to  set  aside  the 
judgment. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Mr.  E.  G.  MoNTONY,  for  the  appellant. 

Mr.  John  Lyle  King,  and  Mr.  M.  L.  Knight,  for  the 
appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Harriet  M.  Foote,  in 
the  Superior  Court  of  Cook  county,  to  enjoin  the  collection 
of  a  judgment  obtained  by  William  Despain  against  her,  and 
for  a  new  trial  in  the  action  at  law  wherein  the  judgment  Avas 
recovered.  At  the  March  term,  1877,  of  the  court,  the  com- 
plainant filed  an  amended  bill,  to  which  the  defendant  inter- 
posed a  demurrer,  which  the  court  sustained,  and  dismissed 
the  bill. 

As  the  truth  of  the  averments  of  the  bill  is  admitted  by 
the  demurrer,  the  only  inquiry  presented  by  the  record  is, 
whether  complainant,  by  the  allegations  in  the  bill,  has  shown 
a  state  of  facts  upon  which  a  court  of  equity  should  grant  the 
relief  prayed.  It  appears  from  the  bill,  that  Wm.  Despain 
obtained  the  judgment  against  the  complainant  in  the  Superior 
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Court  of  Cook  county  on  the  10th  day  of  October,  1876,  on 
an  ex  parte  trial,  she  and  her  attorney  both  being  absent,  and 
having  no  notice  or  knowledge  that  the  trial  would  be  had  at 
that  time.  It  also  appears,  from  the  bill,  that  complainant 
has  a  meritorious  defense  to  the  whole  of  the  demand  upon 
which  judgment  was  rendered;  that  when  she  was  sued  she 
employed  a  competent  attorney  to  defend  the  action  for  her; 
that  her  attorney  and  the  attorney  for  Wm.  Despain,  at  a 
term  of  the  Superior  Court  in  the  spring  of  1875,  entered  into 
a  written  stipulation  in  regard  to  the  trial  of  the  cause,  as  fol- 
lows :  "  Said  cause  is  hereby  continued,  to  be  taken  up  after 
(30  days),  upon  ten  days'  notice,  in  writing,  by  either  party 
to  the  other;  but  said  notice  is  to  be  given  so  that  this  case 
will  be  tried  about  the  time  (either  immediately  before  or  im- 
mediately after)  the  case  of  Curtis  v.  Davis,  Cox  &  Co.,  (gen. 
No.  — ,)  in  said  court,  is  reached  for  trial  on  the  trial  calendar 
of  said  court.'' 

It  appears  from  the  bill,  that  the  attorney  of  Wm.  Despain, 
in  utter  disregard  of  the  written  stipulation,  placed  the  cause 
upon  the  trial  docket,  and,  without  notice  to  the  complainant 
or  her  attorney,  and  in  their  absence,  brought  the  cause  on  for 
trial,  and  obtained  the  judgment. 

The  bill  contains  many  other  allegations,  but  it  will  not  be 
necessary  to  notice  them  here. 

We  understand  the  rule  to  be  well  settled,  that  where  a 
judgment  has  been  obtained  by  fraud,  accident  or  mistake, 
courts  of  equity  have  jurisdiction  to  grant  a  new  trial  at  law, 
or  otherwise  relieve  against  the  judgment,  unless  the  party 
against  whom  the  judgment  has  been  rendered  is  guilty  of 
negligence.  In  this  case  no  negligence  can  be  imputed  to  the 
complainant  or  her  attorney.  A  written  stipulation  had  been 
executed,  upon  which  the  complainant  had  a  right  to  rely. 
Under  its  provisions  a  trial  could  not  be  had  until  she  or  her 
attorney  should  receive  from  the  opposite  party  ten  days' 
notice  that  a  trial  w^ould  be  had.  The  act  of  the  attorney  of 
Despain  in  placing  the  cause  upon  the  trial  docket,  and  pro- 


30  FooTE  V.  Despain.  [Sept.  T. 

Opinion  of  the  Court. 

ceeding  to  a  trial  without  notice  to  complainant  or  her  attor- 
ney, and  in  their  absence,  in  disregard  of  the  stipulation  which 
he  had  deliberately  executed,  can  not  be  regarded  otherwise 
than  as  a  deliberate  fraud  upon  complainant,  which  can  not 
be  sanctioned  or  upheld  when  called  in  question  in  a  court  of 
equity. 

It  is,  however,  urged,  complainant  had  a  remedy  at  law  by 
motion  to  set  aside  the  judgment,  and  upon  this  ground  a 
court  of  equity  will  not  grant  relief.  This  question  arose  in 
Nelson  v.  Rockwell,  14  111.  375,  and  it  was  there  said :  "  Fraud 
is  one  of  the  broadest  grounds  of  equity  recognized  by  the 
courts,  and  relief  may  be  obtained  against  a  judgment  at  law, 
although  the  party  might  find  a  remedy  in  the  court  of  law. 
It  is  the  fraud  which  gives  jurisdiction  to  this  court,  and  the 
aggrieved  party  is  not  obliged  to  resort  to  another  tribunal 
possessed  of  less  power  and  appliances  to  ascertain  the  truth 
and  grant  the  requisite  remedy,  although  the  other  tribunal 
may  have  jurisdiction."  In  Hoio  v.  Mortell,  28  111.  478,  it 
w^as  held  that  a  court  of  equity  had  jurisdiction  to  grant  a  new 
trial  in  an  action  of  ejectment,  where  the  trial  had  been  had 
in  violation  of  an  agreement,  entered  into  by  the  attorneys  in 
the  cause,  that  the  case  should  not  be  tried  without  notice 
ffom  one  to  the  other.  The  decision  is  based  upon  the  ground 
that  courts  of  equity  have  jurisdiction  to  decree  a  ncAV  trial  at 
law  where  a  judgment  has  been  obtained  by  fraud,  accident  or 
mistake.  The  following  authorities  establish  the  same  prin- 
ciple; Beams  Y.  Denham,  2  Scam.  58;  Wilday  y.  McConnel^ 
63  111.  278;  Bahcoch  v.  McCamant,  53  111.  215. 

It  is  true,  applications  to  a  court  of  equity  for  a  new  trial 
after  a  judgment  at  law  are  not  frequent,  for  the  reason  that, 
ordinarily,  the  same  remedy  may  be  obtained  on  motion  for  a 
new  trial,  and  the  practice  of  resorting  to  a  court  of  chancery 
ought  not  to  be  encouraged;  yet,  where  a  judgment  has  been 
obtained  by  fraud,  accident  or  mistake,  and  the  complaining 
party  is  free  from  negligence,  it  is  proper  the  relief  should  be 
granted  in  a  court  of  equity. 
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We  are  of  opinion  the  allegations  in  complainant's  bill  are 
snfficient,  if  they  are  true — and  their  truth  was  admitted  by  the 
demurrer — to  authorize  a  decree  awarding  a  new  trial  in  the 
action  at  law. 

The  decree  dismissing  the  bill  will  be  reversed  and  the  cause 

remanded. 

Decree  reversed. 


Charles  E.  Bennett,  Guardian, 

V. 

Mary  A.  Hanifin. 

1.  Settlement  —  receipt  as  evidence.  A  receipt  given  by  a  ward  to  his 
guardian,  in  full  of  moneys  coining  to  the  ward,  when  shown  to  have  been 
given  without  an  accounting  in  fact  at  the  time,  and  the  ward  denying  any 
settlement,  is  entitled  to  but  little  weight  as  evidence  of  a  settlement. 

2.  Former  adjudication — guardian's  report.  A  guardian's  report  to  tlie 
county  court,  being  simply  an  account  of  receipts  and  disbursements,  and 
which  does  not  purport  to  be  final,  makes  no  reference  to  the  Avard's  age,  and 
asks  for  no  discharge,  or  claims  any  commissions,  and  the  order  of  the  court 
approving  the  same,  will  not  be  regarded  as  a  final  settlement  of  the  guardian's 
account,  and  can  not  be  urged  as  a  bar  to  a  citation  for  a  final  accounting. 

3.  Guardian  AccovKT—charffeable  with  interest.  Where  a  guardian's  reports 
showed  the  receipt  of  moneys  belonging  to  his  ward,  and  payments  made  by 
him,  but  contained  no  item  of  interest,  it  was  held,  that,  notwithstanding  the 
approval  of  his  reports,  the  county  court,  on  a  proceeding  to  compel  a  final 
settlement,  had  the  right  to  charge  him  with  interest.  Any  mistake  or  omis- 
sion in  a  former  report  may  be  rectified  on  final  settlement. 

4.  Evidence — papers  not  filed  in  probate  court.  Where  a  guardian's  report 
of  payments  made  by  him  gave  no  dates,  but  the  amounts  corresponded  with 
those  in  vouchers,  or  receipts,  in  the  papers  of  the  estate,  though  not  all 
marked  filed,  it  was  held,  that  such  papers  were  admissible  in  evidence  to  fix 
the  dates  of  the  payments. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county;  the 
Hon.  William  Brown,  Judge,  presiding. 
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This  was  a  citation,  by  the  county  court  of  Jo  Daviess  county, 
to  Charles  R.  Bennett,  guardian  of  Mary  A.  Hanifin,  to  make 
his  final  report  and  settlement  with  his  ward,  the  citation  issu- 
ing February  7,  1876. 

In  obedience  to  the  citation,  the  guardian  made  report  that, 
on  the  coming  of  age  of  his  ward,  she  called  on  him  for  a 
full  settlement  of  his  account  as  guardian;  that  such  ward 
and  himself  went  to  the  probate  court,  and  had  the  account 
made  up  and  adjusted,  and  there  was  found  to  be  due  to 
his  ward  from  him,  as  her  guardian,  the  sum  of  $128.88, 
that  being  the  full  amount  due  her;  and  thereupon  he  paid 
said  sum  to  her  and  took  her  receipt  in  full,  which  was  there- 
with attached  to  the  report  as  a  part  thereof;  that  the  same 
being  made  in  the  presence  of  the  clerk  of  the  court,  he  sup- 
posed the  account  was  closed,  and  that  he  was  discharged  from 
all  responsibility  without  further  report — praying  that  his 
report  might  be  approved,  and  that  he  might  be  discharged. 
Appended  whereto  was  the  following : 

"  Galena,  August  8,  1868. 
^^Beceived  of  Charles   B.   Bennett,   guardian  for   myself, 
1128.88,  in  full  for  money  left  by  my  father  for  me. 

"Mary  A.  Hanifin.'^ 

There  appeared  in  evidence,  from  the  records  of  the  county 
court  of  Jo  Daviess  county,  the  following : 

"  Wednesday  morning,  August  5,  1868. 

"  Court  met  pursuant  to  adjournment.  The  following  pro- 
ceedings were  had,  to-wit: 

^^In  the  matter  of  Mary  Hanifin,  an  heir  \  ri       j'     ?    t>        ± 
4  J        ^  T  1     TT     -c      J  J        r  Guardian's  iteport. 

at  Laio  oj  John  Hamjin,  deceased.       J  ^ 

"  Now,  at  this  day,  comes  Charles  B.  Bennett,  guardian  of 
said  Mary  Hanifin,  and  makes  report  of  his  actions  and  doings 
in  the  premises;  and  it  appears  that  said  guardian  was  in- 
debted to  said  ward,  at  the  time  of  making  his  last  report, 
(December  18, 1866,)  in  the  sum  of  $723.88;  and  said  guardian 
has  paid  since  his  last  report,  in  taxes  and  cash,  for  said  ward, 
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up  to  April  1,  1876,  tlie  sum  of  |510;  also,  lias  paid  out  for 
said  ward,  in  cash,  from  April  1,  1867,  up  to  date,  tlie  sum 
of  |85,  making  total  paid  out  since  last  report  the  sum  of 
$595,  leaving  a  balance  in  the  hands  of  said  guardian,  and 
due  said  ward,  the  sum  of  $128.88;  and  said  Mary  Hanifin, 
the  aforesaid  ward,  being  present  in  court,  examines  said  report, 
and  said  guardian  having  been  duly  sworn  that  said  report  is 
true  and  correct,  it  is  ordered  by  the  court  that  said  report  be 
approved.^' 

In  the  guardian's  report,  filed  December  18, 1866,  he  reports 
as  follows: 

"April  10,  1855,  received  of  W.  C.  Bostwick,  |61  75 
December  29, 1856,  sale  of  real  estate,  -  -  600  00 
December  29, 1857,  sale  of  real  estate,        -  600  00 


$1261  75'' 

Then  he  reports  a  number  of  payments,  and  strikes  a  bal- 
ance in  his  hands  of  $723.88.  The  guardian  waj3  appointed 
February  6,  1855.  The  testimony  satisfactorily  shows  that 
the  ward  came  of  age — eighteen  years  old — in  August,  1868, 
leaving  it  uncertain  on  what  day  of  the  month.  In  the  peti- 
tion for  his  appointment,  the  guardian  stated  that  the  ward 
would  be  five  years  old  on  the  —  day  of  August,  1855. 

With  respect  to  the  receipt,  the  appellee  gave  testimony  that 
she  bought  a  sewing  machine  at  Dubuque,  and  came  to  Galena 
August  8, 1868,  to  get  the  money ;  that  she  met  appellant  on  the 
street,  and  asked  him  for  $95  to  pay  for  it;  that  he  Avent  into 
a  store,  wrote  the  receipt,  and  she  signed  it  without  reading 
it,  and  he  then  handed  her  $128  and  some  cents,  and  said  that 
Vvas  all  the  money  coming  to  her;  that  she  was  surprised  at 
the  time,  and  told  appellant  she  thought  there  was  more,  and 
that  was  all  that  was  said  about  it.  Mary  J.  Kelly,  a  cousin 
of  appellee,  testified  that  she  was  with  appellee  at  the  time, 
and  corroborated  her  testimony  in  all  respects. 

Appellee  further  testified  that  she  was  not  in  Galena  (the 
place  of  holding  the  county  court)  on  the  5th  day  of  August, 
3—87  III. 
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1868,  and  never  came   into   court  and  examined  the  report. 
F.he  was. positive  of  this. 

Mrs.  Kelly  testified  that  appellee  came  to  Galena,  from  Dun- 
leith,  the  same  day  she  got  the  money,  and  stopped  at  their 
house;  that  she  had  not  been  in  Galena  for  six  or  eight 
months  before;  that  she  always  stopped  at  their  house  when 
in  Galena;  that  she  was  with  appellee  all  that  day,  and  that 
i-he  was  not  at  the  court  house  that  day.  Daniel  Kelly  also 
testified  that  appellee  stopped  at  his  house  when  in  Galena,, 
and  he  did  not  know  of  her  being  there  for  five  or  six  months 
before  the  money  was  paid. 

Appellee  further  testified  that,  after  appellant  paid  her  the 
money,  she  consulted  a  lawyer  in  Galena;  that  he  told  her 
appellant's  securities  were  dead,  and  worth  nothing,  and  it 
was  useless  to  do  anything,  as  he  was  involved. 

There  was  no  contradictory  testimony  upon  the  points  tes- 
tified to  by  these  witnesses.  Appellant  appears  not  to  have 
been  present  himself  at  the  trial. 

The  present  appeal  was  taken  by  Bennett  from  a  judgment 
of  the  circuit  court  finding  there  to  be  due  from  him,  as  her 
late  guardian,  to  Mary  A.  Hanifin,  the  sum  of  $804,  such 
judgment  having  been  rendered  on  appeal  from  the  county 
court,  where,  on  the  hearing  upon  the  report,  there  had  been 
a  finding  in  favor  of  Mary  A.  Hanifin  for  $525.50. 

Mr.  M.  Y.  Johnson,  for  the  appellant. 

Messrs.  D.  &  T.  J.  Sheean,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court  : 

The  claim  of  appellant  is,  that  he  made  a  full  and  final  set- 
tlement of  his  guardianship  account  with  his  ward,  after  she 
came  of  age,  before  the  county  court,  which  then  found  and 
adjudicated  that  the  sum  of  $128.88  was  the  whole  amount 
due,  which  he  paid  over  to  appellee;  and  that  this  adjudica- 
tion  is  to   be   held  conclusive   between    the   parties,   of  the 
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amount  due,  except  in  a  direct  proceeding  on  appeal  or  error 
to  reverse  it,  or  upon  a  bill  in  chancery  to  impeach  it  on  the 
ground  of  fraud  or  mistake. 

Appellant  takes  his  stand  upon  this  order  of  the  county 
court  of  August  5,  1868,  and  the  payment  made  thereunder, 
as  a  full  bar  to  the  present  proceeding. 

In  view  of  the  testimony  of  the  circumstances  under  which 
the  receipt  of  August  8,  1868,  was  given,  that  receipt  is  en- 
titled to  very  little  effect  as  evidence  of  any  settlement. 

The  testimony  introduced  to  contradict  the  statement  in  the 
record  of  the  county  court  of  the  appearance  of  appellee,  we 
hold  to  be  insufficient  to  that  end.  The  verity  of  a  record  in 
such  respect  is  not  to  be  thus  lightly  impeached.  We  must 
take  it,  then,  as  the  order  states — that  appellee  was  present  in 
court  at  the  time  of  the  making  of  it;  but  we  are  unable  to 
assign  to  the  order  the  character  which  appellant  would  attrib- 
ute to  it.  There  is  nothing  which  indicates  that  there  was  a 
final  settlement  on  August  5,  1868.  The  guardian's  report, 
upon  which  the  order  was  made,  in  no  respect  purports  to  be 
a  final  report.  It  says  nothing  as  to  the  ward  being  of  age, 
does  not  ask  a  discharge  of  the  guardian,  but  is  a  simple 
account  of  receipts  and  disbursements.  An  inspection  of  the 
report  shows  that  the  court  found  nothing  except  what  ap- 
peared upon  the  face  of  the  report.  The  order  contains  no 
intimation  of  a  final  settlement,  does  not  direct  that  the 
guardian  be  discharged  upon  the  payment  of  the  balance 
found  to  be  due,  in  his  hands  or  otherwise,  but  merely  ap- 
proves the  report. 

The  sixth  section  of  the  Guardian  and  Ward  act,  Kev.  Stat. 
1845,  provides  for  the  rendering  of  accounts  by  guardians, 
from  time  to  time,  as  they  may  be  required  by  the  court  of 
probate,  and  the  guardian's  bond  contains  a  like  condition  as 
to  rendering  accounts.  There  is  nothing  to  show  that  this 
report  of  August  5th  was  anything  more  than  one  of  these  ordi- 
nary accounts  to  be  rendered  from  time  to  time,  at  least  more 
than  the  circumstance  of  the  ward  appearing  at  the  time,  and  it 
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being  about  the  time  of  her  coming  of  age ;  but  we  can  give  to 
such  circumstance  no  greater  eifect  than  that  of  a  higher  sanc- 
tion to  the  approval  of  the  report  than  if  it  had  been  upon  an 
ex  parte  presentation.  Section  18  of  said  act  provides  for  the 
allowance  to  guardians^  on  final  settlement^  of  fees  and  com- 
pensation for  their  services.  The  entire  silence  of  the  order 
and  report  in  respect  of  any  fees  or  compensation,  and  also  of 
any  former  order  or  report,  is  an  indication  against  this  being 
a  final  settlement. 

There  is  no  attempt  here  on  the  part  of  the  appellee  to  go 
behind  the  order,  or  the  report  upon  which  it  was  made,  or  to 
contradict  the  same,  or  any  former  report,  in  the  respect  of 
receipts  or  disbursements,  or  any  statement  in  regard  thereto, 
but  the  claim  is  simply  one  for  an  allowance  of  interest.  The 
order  itself  and  the  reports  of  the  guardian  show  that  there 
has  never  been  the  allowance  of  one  cent  for  interest,  although 
there  came  into  the  guardian's  hands  April  10,  1855,  $61.75; 
December  29,  1856,  $600;  December  29,  1857,  $600,  and  he 
had  in  his  hands,  on  December  18, 1866,  a  balance  of  $723.88, 
as  shown  by  his  own  report. 

The  finding  of  the  order  of  August  5th,  was  of  the  balance 
in  the  hands  of  the  guardian,  $128.88.  This  was  but  a  bal- 
ance of  receipts  over  disbursements,  without  any  interest  what- 
ever included,  as  appears  upon  the  face  of  the  order  and  reports, 
the  latter  containing  all  the  items  of  the  receipts  and  disburse- 
ments, and  no  item  of  interest  being  among  them.  There  are 
but  two  former  reports,  those  of  December  18,  1866,  and 
August  5,  1868,  and  they  bear  intrinsic  evidence  that  they  are 
the  only  ones  ever  made. 

There  is  nothing  more  just  than  that  there  should  be  an 
allowance  of  interest  on  her  money  to  the  ward.  The  eighth 
section  of  the  statute  referred  to  makes  it  the  duty  of  guardians 
to  put  to  interest  the  moneys  of  their  wards  on  mortgage 
security.  There  is  no  pretense  of  any  excuse  why  interest 
was  not  realized  from  the  ward's  moneys,  and  should  not  be 
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accounted  for,  except  the  technical  bar  of  the  order,  and  the 
alleged  settlement.     This,  we  find  to  be  insufficient. 

There  having  been  no  discharge  of  the  guardian,  and  no 
final  settlement  of  his  accounts  as  guardian,  as  we  find,  the 
county  court  had  the  authority  to  require  the  guardian  to  ren- 
der a  final  account  touching  his  guardianship,  and  have  a 
final  settlement  thereof  made.  In  the  adjustment  of  the  ac- 
counts of  guardians,  the  county  court  had  equitable  jurisdic- 
tion. Bond  V.  Lockwood,  33  111.  219;  In  re  William  Steele, 
Guardian,  65  id.  322. 

If,  in  any  former  report  or  action  of  the  county  court,  there 
had  been  an  omission  or  mistake  in  the  non-allowance  of 
interest,  it  might  be  rectified  on  such  final  settlement. 

There  was  some  explanation  of  the  delay  in  commencing 
the  present  proceeding,  in  the  testimony  given  as  to  legal 
advice  having  been  taken  and  given,  that  it  would  be  useless 
to  take  any  proceedings,  on  account  of  the  pecuniary  irre- 
sponsibility of  the  guardian  and  his  securities. 

Appellee's  counsel  state  that  the  finding  of  the  court  below 
was  for  the  amount  of  interest  found  to  be  due  upon  the  basis 
of  allowing  the  guardian  six  months  in  which  to  loan  the 
money  in  his  hands,  and  then  computing  compound  interest 
at  six  per  cent  up  to  August  8,  1868,  and  after  that  time 
simple  interest,  only,  to  the  day  of  rendering  the  final  order, 
taking  the  receipts  and  disbursements  as  shown  by  the  reports 
and  vouchers ;  and  a  calculation  is  submitted  by  counsel,  which 
seems  to  us  correct,  showing  that  a  computation  upon  such 
basis,  after  the  allowance  of  commissions  to  the  guardian,  will 
amount  to  a  sum  at  least  as  large  as  that  found  by  the  court 
below.  Of  such  a  computation  of  the  interest,  appellant  has 
no  cause  to  complain.  Bond  v.  Lochvood,  supra;  Gilbert  v. 
Guptill,  34  111.  112;  In  re  William  Steele,  Guardian,  supra; 
Dunscomb  v.  Dunscomb,  1  Johns.  Ch.  507. 

Objection  is  taken  by  appellant  to  the  introduction  in  evi- 
dence of  certain  receipts  and  vouchers.  These,  it  seems,  were 
among  the  papers   in  the  case  in  the  pi;obate  court,  some  of 
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which  were  not  marked  filed.  They  were  resorted  to,  as  ap- 
pears, only  for  the  purpose  of  fixing  the  dates  of  certain 
payments  made  by  the  guardian,  he  giving  no  dates  of  the 
payments  made  by  him  in  his  first  report.  The  items  in  the 
receipts  corresponding  with  those  in  the  report,  the  presump- 
tion should  be  that  they  were  filed  by  the  guardian  as  vouchers, 
and  they  might  properly  be  referred  to  for  the  dates  of  the 
items. 

Finding  no  error,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


James  A.  McKenzie  et  al. 

V. 

Charles  Penfield. 

1.  Practice — affidavit  of  claim  hy  plaintiff.  An  affidavit  filed  by  a  plaintiff 
with  his  declaration,  that  the  defendants  are  truly  and  justly  indebted  to  him, 
after  allowing  ^^  all  claims  and  set-offs  whatevei',"  in  the  sum  of,  etc.,  is  not  a  full 
and  strict  compliance  with  the  statute,  so  as  to  require  the  defendant  to  file  an 
affidavit  of  merits  with  his  plea. 

2.  Same — time  to  object.  If  an  affidavit  of  claim  on  the  part  of  a  plaintiff  is 
only  formally  defective,  so  that  it  may  be  cured  by  amendment,  the  defendant 
should  object  to  the  same  in  the  court  below,  and  point  out  the  formal  defects, 
so  that  the  court  can  pass  upon  the  same,  and  if  he  does  not,  the  objection  will 
not  avail  in  this  court. 

3.  Bill  of  exceptions  —  as  to  what  evidence  was  heard.  Where  the  record 
shows  that  after  the  entry  of  a  default,  "  the  court  having  heard  the  evidence, 
*■  "■•■  doth  assess  the  plaintiff's  damages,"  this  will  be  sufficient  to  show  the 
assessment  of  damages  was  upon  evidence,  although  the  bill  of  exceptions  may 
state  no  further  evidence  was  heard  "except  such  as  otherwise  appears  of 
record." 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  appel- 
lants. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  assumpsit,  upon  a  promissory  note  made  by  appel- 
lants, payable  to  appellee.  The  bill  of  exceptions  in  the  case 
shows  that,  with  the  declaration,  plaintiff  •filed  his  own  affida- 
vit, stating  "  that  the  above  named  defendants  are  truly  and 
justly  indebted  to  him,  after  allowing  all  claims  and  set-oflCs 
whatever,  in  the  sum  of  |140.40,  said  indebtedness  being  in 
the  nature  of  one  promissory  note,  given  October  20,  1874, 
and  due  May  15,  1875,  with  ten  per  cent  interest.'^ 

Defendants  filed  a  plea  of  non  assumpsit,  but  filed  no  affida- 
vit of  merits.  On  motion  of  plaintiff,  the  court  entered  a  rule 
upon  defendants  to  file  with  their  plea  an  affidavit  of  merits, 
to  which  order  defendants  excepted.  With  this  rule  defend- 
ants failed  to  comply,  and  for  want  of  such  affidavit  their  plea 
was  ordered  to  be  stricken  from  the  files,  their  default  was 
entered  for  want  of  plea,  and  judgment  given  for  plaintiff. 
Defendants  excepted  to  each  of  these  orders. 

Appellants  insist  that  the  affidavit  of  plaintiff,  set  forth 
above,  was  not  such  a  compliance  with  the  statute  as  gave 
him  a  right  to  demand  of  defendants  an  affidavit  of  merits. 
The  statute  provides  for  an  affidavit  to  be  filed  with  the  decla- 
ration in  such  case,  stating  the  amount  due  him  from  defend- 
ant after  allowing  to  defendant  "  all  his  just  credits,  deductions 
and  set-offs.^^  The  words  of  the  affidavit  filed  in  this  case 
substitute  the  phrase,  "all  claims  and  set-offs  whatever. ^^ 
Appellants  insist  that  "  credits  ^^  to  which  a  party  may  be  en- 
titled on  account  of  payments,  and  "deductions'^  to  which  he 
may  be  entitled  on  account  of  part  failure  of  consideration,  or 
on  account  of  any  other  ground  for  recoupment,  can  not, 
strictly  speaking,  be  denominated  "  claims ;''  and  that  as  this 
statute,  requiring  in  certain  cases  an  affidavit  of  merits  to 
accompany  the  plea  of  defendant,  is  in  derogation  of  the  com- 
mon law,  it  must  be  construed  strictly,  and  applied  only  to 
cases  where  the  statute  is  strictly  complied  with. 

When  a  plaintiff  wishes  to  avail  himself  of  any  such  provision, 
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he  must^  no  doubt^  show  that  the  case  is  brought  within  the 
statute;  and  where  any  preliminary  thing  is  provided  by  the 
statute  to  be  done  by  the  plaintiff  in  order  to  place  defendant 
within  the  restrictions  of  such  statute^  defendant  has  a  right 
to  demand  that  plaintiff  strictly  conform  to  the  statute  him- 
self before  he  can  call  upon  defendant  to  be  subject  to  its  pro- 
visions. 

Upon  a  careful  scrutiny  of  the  affidavit  filed  by  plaintiff 
with  his  declaration,  it  does  not  seem  to  be  a  full  and  strict 
compliance  with  the  statute;  but  we  do  not  find  that  the  at- 
tention of  the  circuit  court  was  in  any  way  called  to  the 
defects  in  that  affidavit,  which  are  now  pointed  out  in  this 
court.  It  is  true,  the  bill  of  exceptions  shows  that  defendants 
objected  to  the  entering  of  the  rule  upon  them  to  file  an  affi- 
davit of  merits,  and  excepted  to  the  ruling  of  the  court  allow- 
ing the  rule,  and  it  also  appears  that  exception  was  taken  to 
the  ruling  of  the  court  in  striking  out  defendants'  plea,  for 
want  of  compliance  with  the  rule;  but  the  objections  seem  to 
have  been  general  and  not  specific.  Had  the  attention  of  the 
circuit  court  been  called  to  the  defects  in  plaintiff's  affidavit 
(which  are  now  pointed  out),  the  plaintiff  might  have  been 
allowed  to  file  an  amended  affidavit.  Parties  in  this  court 
should  not  be  allowed  to  raise  in  this  court,  for  the  first  time, 
questions  which  were  not  submitted  to  the  circuit  court  for 
decision,  where  the  subject  matter  is  such  that  the  defect 
might  have  been  supplied  by  amendment,  if  specifically  chal- 
lenged. Affidavits  of  this  kind  so  far  partake  of  the  nature 
of  pleadings,  that  they  must  be  dealt  with  upon  the  same  prin- 
ciples. In  pleadings,  a  party  can  take  no  exception  to  form, 
unless  his  demurrer  is  special.  So,  in  passing  upon  the  suffi- 
ciency of  an  affidavit  of  this  kind,  unless  the  form  be  speci- 
fically called  in  question,  the  court  is  not  required  to  notice  it. 
The  word  "claims,''  in  its  comprehensive  sense,  may  be  held 
to  embrace  a  claim  to  have  a  "  credit "  allowed  or  a  "  deduc- 
tion" made.     Upon  general  demurrer,  such  substitution  of 
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the  word  ^^ claims ^^  for  ^^ credits  and  deductions'^  can  not  be 
complained  of. 

It  is  also  insisted  that  the  record  shows  that  there  was  no 
evidence  heard  by  the  court  upon  the  assessment  of  damages. 
This  is  not  sustained  by  the  record.  It  is  stated  in  the  bill  of 
exceptions,  that  "no  further  evidence  appeared  in  the  cause 
other  than  herein  set  forth,  except  such  as  othervnse  appears 
of  record.^'  And  it  is  true  that  the  bill  of  exceptions  does  not 
set  forth  any  evidence  as  given  on  the  assessment  of  damages ; 
but  it  does  otherwise  appear  of  record,  that,  after  the  entry 
of  the  default,  "  the  court  having  heard  the  evidence ^ 
*  *  *  doth  assess  plaintiff's  damages,''  etc.  From 
this  entry  it  must  be  taken  that  the  damages  were  prop- 
erly proved. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  Louis  C.  Huck 

V. 

Trustees  of  the  Estate  of  Walter  L.  Newberry  et  al. 

1.  School  district — change  in,  can  not  he  questioned  collaterally.  In  defense 
to  an  application  for  judgment  for  school  taxes,  it  is  not  competent  to  deter- 
mine tlie  legality  of  proceedings  changing  the  boundaries  of  school  districts. 

2.  Same  —  change  in,  how  questioned — quo  warranto.  Where  a  part  is 
attempted  to  be  taken  from  one  school  district  and  added  to  another,  the  legal- 
ity of  the  change  can  be  tested  only  by  quo  warranto  against  the  directors  of 
the  latter  district,  for  attempting  to  exercise  corporate  powers  over  the  newly 
added  territory. 

3.  Same — change.  A  failure  to  file  a  copy  of  the  record  of  the  proceedings 
of  the  board  of  trustees  in  reference  to  the  plat  and  change  of  the  boundary 
lines  between  two  school  districts,  together  with  a  list  of  the  tax-payers,  in  the 
ofiice  of  the  county  clerk,  will  not  prevent  there  being  at  least  a  de  facto  organ- 
ization of  one  of  the  districts  extending  over  a  portion  of  a  former  district. 

4.  School  officers — presumption.  The  presumption  in  regard  to  the  acts 
of  school  as  well  as  other  public  officers,  Avhen  assailed  collaterally,  is,  that  they 
are  lawful  until  the  contrary  is  clearly  established. 
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Statement  of  the  case. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Martin  R.  M.  Wallace,  Judge,  presiding. 

This  was  an  application  for  judgment  for  delinquent  school 
taxes. 

The  following  is  agreed  to  by  the  counsel  for  the  respective 
parties : 

"At  the  July  term,  1877,  of  said  court,  the  trustees  of  the 
estate  of  Walter  L.  Newberry,  deceased,  Robert  R.  Clarke, 
Joseph  Bickerdike  and  George  Bickerdike,  filed  objections  to 
the  entering  of  judgment  against  their  property  for  the  school 
tax  extended  against  the  same  for  the  year  1876,  on  the  ground 
that  said  property  was  located  in  school  district  No.  2,  while 
the  tax  extended  against  said  property  was  levied  by  district 
No.  13,  of  said  township  of  Jefferson. 

"Prior  to  the  year  1875,  the  property  of  objectors  was  un- 
disputedly  in  district  No.  2,  and  during  said  year  1875  the 
school  trustees  of.  said  township  of  Jefferson  undertook  to 
change  the  boundary  lines  of  district  No.  13,  by  adding  there- 
to a  portion  of  the  territory  embraced  in  said  district  No.  2, 
including  the  property  of  objectors. 

"  The  clerk  of  said  board  of  trustees  filed  in  the  office  of 
the  county  clerk  of  said  county  a  plat,  upon  which  the  prop- 
erty of  the  objectors  is  shown  as  lying  in  district  No.  13,  but 
did  not  file  a  copy  of  the  record  of  the  proceedings  of  the 
board  in  reference  to  such  plat  or  change  of  boundary  lines 
between  districts  No.  2  and  13,  and  did  not  file  a  list  of  tax- 
payers in  said  office  of  the  county  clerk;  nor  have  any  docu- 
ments relating  to  any  change  in  the  boundary  lines  between 
said  districts  Nos.  2  and  13,  except  said  plat,  been  filed  at  any 
time  in  the  office  of  the  said  county  clerk. 

"The  court  thereupon  refused  the  application  for  judgment 
on  the  ground  mentioned  in  said  objection. 

"  It  is  hereby  further  agreed  in  said  cause,  that  appeal  bond, 
on  the  part  of  appellant,  is  waived;  and  the  Supreme  Court 
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may  decide  said  cause  upon  the  foregoing  agreed  statement  of 

facts — no  other  record  or  transcript  of  record  being  required/^ 

Upon  this,  judgment  was  rendered  in  favor  of  the  objectors, 

and  the  case  is  brought  here  upon  the  appeal  of  the  collector. 

Mr.  John  M.  Kountree,  and  Messrs.  Baldwin  &  Hanna, 
for  the  appellant. 

Messrs.  D.  C.  &  C.  W.  Nicholes,  and  Mr.  John  P.  Wil- 
son, for  the  appellees. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

The  facts  presented  here,  show  that  the  school  trustees  of 
the  town  of  Jefferson,  during  the  year  1875,  undertook  to 
change  the  boundary  lines  of  district  No.  13,  by  adding  thereto 
a  portion  of  the  territory  embraced  in  district  No.  2 — and  the 
territory  thus  embraced  includes  the  property  of  the  objectors. 
It  is  shown  that  the  clerk  of  the  board  of  trustees  filed  in  the 
office  of  the  county  clerk  a  plat,  upon  which  the  property  of 
the  objectors  is  described  as  lying  in  district  No.  13,  and  it  is 
assessed  and  taxes  extended  against  it  as  being  within  that 
district.  It  is,  therefore,  clear,  that  the  present  de  facto  dis- 
trict No.  13  includes  the  property  of  the  objectors. 

We  think  it  is  only  pertinent  to  inquire  whether,  in  this 
collateral  proceeding,  it  is  competent  to  determine  the  legality 
of  the  proceedings  changing  the  boundaries  of  districts  Nos.  2 
and  13. 

In  Trumbo  v.  The  People,  75  111.  561,  a  new  district  was 
formed,  which  was  clearly  within  the  prohibition  of  the  statute, 
but  it  was  said :  "  Yet,  notwithstanding  the  school  district 
was  thus  illegally  formed,  in  violation  of  this  statutory  condi- 
tion, a  majority  of  the  court  are  of  opinion  that,  in  this  col- 
lateral proceeding,  the  legality  of  the  formation  of  the  district 
can  not  be  inquired  into,  but  that  it  must  be  taken  as  having 
been  rightfully  formed,  and  that  the  only  mode  in  which  the 
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illegality  can  be  inquired  into  and  taken  advantage  of^  is  by 
an  information  in  the  nature  of  a  quo  wa7'ranto.'^ 

We  are  unable  to  perceive  wliy  this  principle  should  be 
applicable  to  the  original  formation  of  a  district,  and  yet  not 
applicable  to  its  re-formation.  The  inquiry,  whether  it  affects 
the  whole  or  only  a  part,  is  the  same ;  and  the  policy  which 
forbids  inquiry  as  to  the  lawfulness  of  the  organization  of  the 
district,  except  by  a  direct  proceeding  for  that  purpose,  equally 
forbids  inquiry  as  to  the  lawfulness  of  the  organization  of  a 
part  of  the  district,  except  by  a  direct  proceeding  for  that 
purpose. 

District  No.  13,  as  now  recognized  by  the  corporate  author- 
ities of  the  district  and  the  township,  embraces  the  lands  of 
the  objectors,  and  the  corporate  franchise  of  the  district  is 
exercised  with  reference  to  them,  by  imposing  and  seeking  to 
collect  taxes,  to  the  same  extent  and  in  the  same  manner  that 
it  is  exercised  with  reference  to  all  other  lands  in  the  district. 

There  is  no  pretense  that  these  lands  are  taxed  as  belonging 
to  district  No.  2,  but  the  case  presented  shows  that  the  proper 
corporate  officers  treat  them  as  having  been  properly  excluded 
from  district  No.  2,  and  included  as  a  part  of  district  No.  13. 

The  presumption  in  regard  to  the  acts  of  school,  as  well  as 
of  all  other  public  officers,  when  assailed  collaterally,  is,  that 
they  are  lawful  until  the  contrary  is  clearly  established;  and, 
hence,  we  can,  in  the  present  case,  indulge  in  no  presumption 
of  irregularity  except  that  which  it  is  expressly  agreed  exists. 
The  irregularity  that  is  conceded  here,  is  simply  that  a  copy 
of  the  record  of  the  proceedings  of  the  board  of  trustees  in 
reference  to  the  plat  and  change  of  the  boundary  lines  be- 
tween districts  Nos.  2  and  13,  together  with  a  list  of  the  tax- 
payers, was  not  filed  in  the  office  of  the  county  clerk.  Since 
the^  plat  that  was  filed  with  the  county  clerk,  showing  the 
change  in  the  boundaries  of  the  district,  is  the  only  record 
that  seems  to  subserve  any  useful  end,  and  the  names  of  the 
tax-payers,  who  must  necessarily  change  from  time  to  time, 
can  only  be  correctly  obtained  when  taxes  are  due,  from  the 
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assessor's  books,  it  is  difficult  to  conceive  what  purpose  is  to 
be  attained  by  filing  the  papers  here  omitted ;  and  it  is  im- 
possible to  say  that  this  omission  prevents  there  being,  at 
least,  a  de  facto  organization  of  district  No.  13,  extending  over 
the  objectors'  lands. 

The  objection  seems  to  be  purely  technical,  but,  at  all  events, 
fo  have  been  availed  of  it  should  have  been  raised  by  quo 
warranto  -against  the  corporate  authorities,  to  show  by  what 
authority  they  assumed  to  exercise  the  corporate  franchise 
with  reference  to  the  objector's  lands. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Union  Pacific  Eaileoad  Company 

V. 

William  Miller  et  al. 

Service  of  process — on  agent  of  corporation.  In  a  suit  against  a  corpora- 
tion created  by  act  of  Congress,  not  residing  or  doing  business  in  this  State, 
and  having  no  office  or  place  of  business  in  this  State,  service  of  process  upon 
an  agent  appointed  by  the  land  commissioner  of  the  corporation  and  its  trus- 
tees, whose  business  it  is  merely  to  receive  and  transmit  offers  for  lands  and 
,to  assist  in  making  sales,  will  not  give  the  court  jurisdiction,  such  person  not 
being  an  agent  of  the  corporation,  in  the  sense  of  the  statute. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  and  Mr.  B. 
C.  Cook,  for  the  appellants. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court  : 

This  was  indebitatus  assumpsit,  in  the  Whiteside  circuit 
court,  on  the  common  counts,  brought  by  William  Miller  and 
William  L.  Patterson,  as  co-partners,  plaintiffs,  and  against 
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the  Union  Pacific  Railroad  Company,  defendants.  The  sum- 
mons was  returned  by  the  sheriff  that  he  had  duly  served  the 
writ  upon  the  Union  Pacific  Railroad  Company,  by  delivering 
a  true  copy  thereof  to  Olon  P.  Baker,  agent  for  the  within 
named  company,  and  at  the  same  time  made  known  to  him  its 
contents,  by  reading  the  same  to  him ;  and  further,  returns 
that  the  president  of  the  company  was  not  within  his  county. 

A  declaration  containing  six  counts  was  filed.  The  defend- 
ants pleaded,  in  substance,  ^Hhat  the  defendant  was  a  cor- 
poration created  by  act  of  Congress  to  construct  a  railroad 
from  the  Missouri  river  to  the  eastern  boundary  of  California ; 
that  it  had  its  principal  office  in  the  State  of  Nebraska,  and 
not  in  the  State  of  Illinois;  that  it  did  not  operate  its  road  in 
the  county  of  Whiteside  or  State  of  Illinois;  that  said  alleged 
causes  of  action  did  not  accrue  in  the  county  of  Whiteside  or 
in  the  State  of  Illinois;  that  said  company  did  not  reside  in, 
and  was  not  found  in,  the  county  of  Whiteside  or  State  of 
Illinois,  and  was  not  doing  business  in  said  county  or  State, 
and  was  not  served  with  process  in  said  county  or  State ;  that 
said  company  has  no  principal  or  other  office  in  the  county  of 
Whiteside  or  in  the  State  of  Illinois;  and  that  Olon  P.  Baker, 
upon  whom  summons  was  served,  was  not  the  agent  of  de- 
fendant, as  set  forth  in  the  sheriff's  return. 

To  this  plea  the  plaintiffs  replied,  taking  issue  upon  the 
averment  that  Baker  was  not  the  agent  of  defendants,  and 
alleging  he  was  such  agent  at  the  time  of  the  service  of  the 
summons. 

The  facts  in  regard  to  the  agency  as  alleged,  were  agreed 
upon  in  writing,  and  filed,  and  the  issue  was  submitted  to  the 
court  for  trial,  upon  those  stipulated  facts.  This  was  at  the 
December  term,  1875. 

After  argument  upon  these  facts,  so  stipulated,  the  cause 
was  taken  under  advisement  until  the  March  term,  1876, 
when  the  issue  was  found  for  the  plaintiffs,  and  the  cause  con- 
tinued to  the  elune  term  following;  and  when  the  cause  was 
I'eached  on  calling  the  docket,  on    motion  of  the  plaintiffs' 
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attorney  the  court  rendered  a  judgment  upon  the  finding  of 
the  March  term,  as  follows : 

^^  This  day  come  the  said  plaintiflPs,  by  Wallace  &  Eustace, 
their  attorneys,  and,  on  motion,  it  is  ordered  that  said  plain- 
tiffs have  judgment  against  said  defendant,  on  the  finding  of 
the  court  herein  at  the  last  term  hereof.  Wherefore,  the 
said  plaintiffs  ought  to  have  and  recover  of  the  said  defendants 
their  danjages  sustained  herein,  by  reason  of  the  premises. 
Whereupon,  reference  was  had  to  the  court  to  assess  the  plain- 
tiffs' damages  herein,  and  the  court,  after  hearing  the  allega- 
tions and  proofs  submitted  herein  by  the  said  plaintiffs,  and 
being  fully  advised  in  the  premises,  assesses  said  plaintiffs' 
damages  herein  against  said  defendants  to  the  sum  of  $100,000. 
Therefore,  it  is  considered  by  the  court  that  said  plaintiffs  do 
have  and  recover  of  and  from  the  said  defendants  their  said 
damages  of  $100,000,  in  form  as  aforesaid  by  the  court  assessed, 
together  with  all  their  costs  and  damages  in  and  about  this 
suit  expended,  and  that  they  have  execution  therefor." 

At  the  same  term,  a  motion  was  made  by  defendants  to 
vacate  this  assessment  of  damages  and  the  judgment  thereon, 
and  for  leave  to  plead  to  the  action,  assigning  various  reasons 
in  support  thereof,  as  follows: 

^^Ist.  Because  the  same  was  unauthorized  and  irregular. 
2d.  Because  no  judgment  had  been  entered  or  rendered  that 
the  plaintiffs  ought  to  recover  damages,  previous  to  such  assess- 
ment. 3d.  Because  the  damages  should  have  been  assessed 
by  a  jury.  4th.  Because  the  defendant  had  no  notice  of  said 
assessment,  or  that  it  would  be  made,  and  was  surprised  and 
greatly  prejudiced  thereby.  5th.  Because  the  damages  could 
not  be  assessed  at  the  present  term  without  notice  to  the  de- 
fendants under  the  agreement  between  the  respective  parties, 
nor  could  they  be  assessed  by  the  court  without  the  consent 
of  both  parties.'' 

And  the  same  was  accompanied  by  two  affidavits  of  Mr. 
Poppleton,  the  general  attorney  of  the  defendant  company, 
going  to  show  a  want  of  any  notice   that  judgment   in  chief 
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would  be  rendered^  it  having  been  arranged  and  agreed  be- 
tween the  affiant,  (who  was  the  principal  counsel  in  the  case, 
and  who  argued  the  plea,)  and  the  plaintiffs'  counsel,  that,  in 
the  event  the  plea  was  overruled,  no  further  action  should  be 
taken  in  the  cause  until  affiant  had  been  notified  by  the  oppo- 
site counsel,  and  that  he  had  not  been  notified,  and  was  taken 
by  surprise  when  he  heard,  by  telegram,  a  judgment  had  been 
entered,  insisting  that  the  judgment  is  unjust  and  that  de- 
fendants have  a  good  defense  to  the  action.  The  other  affida- 
vit relates  to  testimony  which  could  be  had  to  impeach  the 
claim  of  plaintiffs. 

There  were  counter  affidavits  of  opposing  counsel,  and  affi- 
davits of  various  persons  not  necessary  to  be  noticed.  The 
court,  on  hearing  the  motion,  declined  to  open  the  assessment 
of  damages  and  denied  the  motion,  to  which  defendants  ex- 
cepted, and  bring  the  record  here  by  appeal. 

Several  questions  were  raised  by  appellants,  but  in  the  view 
we  have  taken  of  the  case,  a  decision  on  one  of  the  questions 
will  dispose  of  the  case,  and  we  shall  notice  only  that. 

Did  the  circuit  court  of  Whiteside  county  obtain  jurisdic- 
tion of  the  defendant  corporation  by  the  service  of  a  summons 
on  Olon  P.  Baker?  Was  he  an  agent,  in  the  view  of  the  stat- 
ute, capable  of  receiving  service  of  process,  so  as  to  bring  his 
principal  into  court?  From  the  facts  agreed,  we  think  not. 
Baker  had  no  such  connection  with  the  Union  Pacific  Rail- 
road Company  as  to  constitute  him  an  agent.  He  had  no 
direct  communication  with  the  company  in  the  exercise  of  its 
franchise  as  a  railroad  corporation,  and  no  executive  duties  to 
perform,  and  did  not  receive  his  p'osition  from  the  corporation. 
By  the  letter  of  his  appointment,  found  in  the  record,  he  was 
to  act  on  behalf  of  the  land  department  of  the  railroad  com- 
pany, in  the  promotion  of  the  sale  of  the  lands  granted  by  the 
Congress  to  the  company.  These  lands  were  transferred  by 
the  company  to  trustees  for  certain  expressed  purposes,  and 
these  trustees  hold  the  legal  title  to  the  lands.  To  dispose  of 
them,  a  land  office  has  been  organized,  over  which  is  a  land 
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commissioner,  who  acts  as  the  agent  of  the  trustees  and  of  the 
corporation,  to  dispose  of  the  h^nds  as  the  trustees  named  in 
the  hind  grant  mortgage,  and  the  company,  may  direct.  This 
kind  commissioner  appoints  agents  in  such  States  as  he  may 
deem  most  advisable.  The  duties  of  these  agents,  of  which 
Olon  P.  Baker  was  one  and  residing  in  this  State,  are,  to  re- 
ceive and  transmit  to  the  land  office  at  Omaha  such  offers  for 
hxnd  as  he.  may  receive,  and  to  send  persons  to  Omaha  to  buy 
land,  to  give  information  about  the  land,  and  to  distribute 
circulars.  They  are  the  agents  of  the  land  commissioner,  from 
whom  they  receive  their  appointment,  and  he  is  but  an  agent 
of  the  company  and  the  trustees.  Surely,  it  was  never  designed 
by  the  legislature  that  service  of  process  upon  an  agent  of  an 
agent  of  a  corporation  should  be  sufficient  to  bring  the  corpo- 
ration into  court. 

We  are  entirely  satisfied  service  upon  Baker  was  not  service 
upon  an  agent  of  the  defendant  corporation,  in  view  of  the 
statute,  and  the  issue  on  the  plea  should  have  been  found  for 
the  defendants.  It  is  unnecessary  to  discuss  any  other  ques- 
tion. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  Martin 

V. 

Charles  E.  Culver  et  al. 

1.  Pleading  and.  evidence — as  to  proof  of  members  of  firm.  In  a  suit  upon 
the  guaranty  of  a  note  indorsed  by  the  payee  to  the  plaintiffs  by  the  style  of 
"Culver  &  Co.,"  the  note  is  admissible  in  evidence  under  an  averment  in  the 
declaration  that  the  payee  indorsed  the  same  to  the  plaintiffs ;  and,  in  the  ab- 
sence of  any  denial  that  the  plaintiffs  compose  such  firm,  the  mere  production 
of  the  assignment  proves  that  fact. 

2.  Same — execution  of  guaranty,  when  need  not  he  proved.  A  written  guaranty 
for  the  payment  of  .a  note  is  an  instrument  in  writing,  within  the  statute  dis- 

4—87  III. 
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pensing  with  proof  of  execution  by  the  maker  in  a  suit  thereon  against  him, 

unless  put  in  issue  by  plea  verified  by  affidavit. 

3.     Practice — when  sjjecific  objection  should  be  made.    An  objection  to  evidence 

that  might  have  been  obviated  on  the  trial,  if  urged  there,  comes  too  late  in  this 

court  for  the  first  time, 
# 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  W.  W.  Heaton,  Judge^  presiding. 

Mr.  J.  G.  Manahan,  for  the  appellant. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  on  a  guaranty  of  the  pay- 
ment of  this  note  : 

"12,920.55.  Sterling,  III,  October  21,  1872. 

One  year  after  date  we  promise  to  pay  to  the  order  of  Fred. 
H.  Kent  $2,920.55,  with  interest  from  date  at  10  per  cent, 
value  received. 

Henry  Bressler, 
Peter  Bressler.'' 
It  was  indorsed,  "  I  hereby  guarantee  the  payment  of  the 
within  note.  JoHN  Martin.'' 

And  as  follows:  "Pay  Culver  &  Co.,  or  order. 

Fred.  H.  Kent." 

When  the  note  was  read  in  evidence  appellant  interposed 
a  general  objection,  but  pointed  out  no  specific  ground,  and 
the  court  overruled  the  objection  and  admitted  the  note  in 
evidence. 

It  is  now  urged  that  there  is  no  averment  in  the  declaration 
that  the  note  was  assigned  to  plaintiffs  by  the  style  of  "Culver 
&  Co."  There  is  an  averment  that  the  payee  indorsed  it  to 
the  plaintiffs,  and  this  was  good  in  substance.  The  statement 
as  to  the  manner  in  which  it  was  assigned  to  them  was  but 
mere  matter  of  proof,  and  in  the  absence  of  any  denial  that 
plaintiffs  composed  the  firm  of  Culver  &  Co.,  the  mere  pro- 
duction of  the  assignment  proved  that  fact.  If  the  objection 
could  have  been  raised  without  a  plea  verified  by  oath,  there 


1877.]  Mathison  et  al.  v.  Wilson.  51 

Syllabus. 

was  no  specific  objection  that  plaintiffs  were  not  proved  as 
constituting  the  firm,  and  the  objection  comes  too  late  when 
urged  for  the  first  time  in  this  court.  Had  it  been  urged  on 
the  trial  in  the  court  below,  it  would  no  doubt  have  been  at 
once  obviated. 

The  objection  that  the  note  bore  the  file-mark  of  the  clerk, 
without  being  explained,  is  frivolous,  and  requires  no  discus- 
sion. 

It  is  insisted  that  the  signature  of  defendant  to  the  guaranty 
should  have  been  proved  before  it  was  read  in  evidence.  Sec. 
34  of  the  Practice  Act  provides  that,  ^^No  person  shall  be 
permitted  to  deny,  on  trial,  the  execution  or  assignment  of 
any  instrument  in  writing,  w^hether  sealed  or  not,  upon  which 
any  action  may  have  been  brought,  *  *  unless  the  person 
so  denying  the  same  shall,  if  defendant,  verify  his  plea  by 
affidavit.'^  Now,  upon  what  was  this  action  brought?  Of 
course,  on  the  guaranty  of  appellant.  And  it  is  manifest  that 
it  is  an  instrument  in  writing,  and  it  follows  that  it  is  em- 
braced in  the  provisions  of  this  section.  Hence  appellees  were 
not  required  to  prove  the  signature,  as  the  execution  of  the 
guaranty  was  not  denied  by  plea  verified  by  affidavit.  The 
mere  citation  of  the  statute  unmistakably  establishes  this  pro- 
position beyond  cavil.  No  error  is  perceived  in  the  record, 
and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


William  Mathison  et  al. 

V, 

David  Wilson. 

1.  Specific  performance — when  offer  to  pay  sufficient.  Where  the  purchaser 
of  land,  under  a  contract  for  a  deed,  offers  to  pay  the  last  of  the  purchase 
money  when  due,  and  insists  on  a  deed,  and  the  offer  is  declined  by  the  vendor, 
on  the  ground  of  there  being  an  incumbrance  on  the  land,  so  that  he  can  not 
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give  such  a  title  as  he  agreed  to,  this  will  be  sufficient  to  show  a  readiness  and 
willingness  of  the  purchaser  to  perform  his  part  of  the  contract.  In  such  case 
a  formal  tender  is  not  necessary  before  filing  bill  for  specific  performance. 

2.  Same — contract  not  changed  by  unexecuted  verhal  agreement.  Where,  under 
a  verbal  agreement  for  the  execution  of  a  new  bond  for  a  deed  by  the  vendor 
of  land,  and  of  new  notes  for  the  unpaid  price  by  the  purchaser,  of  like 
tenor  with  the  original  ones,  except  as  to  time  of  performance,  the  old  notes 
and  bond  were  surrendered,  but  the  vendor  refused  to  carry  out  the  verbal 
agreement  or  to  give  a  bond  for  a  deed,  there  being  no  rescission,  in  fact,  of 
the  written  contract,  it  was  held,  that  the  old  agreement  remained  in  force, 
unaffected  by  the  unexecuted  verbal  contract,  and  might  be  specifically  en- 
forced. 

3.  Same— woi  agaiyist  wife  of  vendor,  where  she  is  not  a  party  to  contract.  It  is 
erroneous,  in  decreeing  the  specific  performance  of  a  contract  for  the  conveyance 
of  land,  to  require  the  wife  of  the  vendor  to  unite  in  the  conveyance,  and,  on 
her  failure,  for  the  master  to  convey  her  interest  in  the  land,  where  she  has 
not  signed  the  agreement  Avith  her  husband,  or  otherwise  contracted  to  convey 
any  interest  she  might  have  in  the  premises. 

Appeal  from  the  Circuit  Court  of  Will  county;  tlie  Hon. 
JosiAH  McRoBERTS,  Judge^  presiding. 

Messrs.  Munn  &  Munn,  for  the  appellants. 

Messrs.  Haley  &  O'Donnell^  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  bill  was  for  the  specific  performance  of  a  contract  in 
writings  by  which  William  Mathison  agreed,  on  the  payment 
of  the  purchase  money,  to  convey  to  David  Wilson,  by  gen- 
eral warranty  deed,  the  tract  of  land  which  is  the  subject  of 
this  litigation.  The  original  agreement  is  in  evidence,  and 
of  course  there  can  be  no  disagreement  as  to  its  terms.  The 
misunderstanding  is  as  to  what  subsequently  took  place  be- 
tween the  parties.  While  there  is  a  decided  conflict  in  the  evi- 
dence, the  clear  preponderance  is,  that,  at  about  the  time  the 
purchase  money  became  due  under  the  original  agreement, 
complainant  offered  to  pay  it,  and  insisted  upon  having  a  deed 
according  to  the  contract,  but  defendant  declined  to  receive 
the  money  and  make  the  deed,  alleging,  as  a  reason,  the  prop- 
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erty  was  incumbered  by  a  mortgage,  and  that  he  could  not 
give  him  such  a  deed  as  he  was  obligated  to  do.  It  is  true, 
complainant  made  no  formal  tender  of  the  purchase  money, 
but  it  is  shown  he  had  the  money  with  him,  and  offered  it  to 
defendant  if  he  would  make  him  a  deed  for  the  property,  and, 
as  the  offer  was  declined,  that  was  all  he  was  bound  to  do  to 
show  himself  ready  and  willing  to  perform  his  contract. 

On  account  of  the  incumbrance  on  the  property,  which 
defendant  alleged  prevented  him  from  making  complainant  a 
deed  at  that  time,  it  was  agreed,  according  to  complainant's 
version  of  the  transaction,  that  defendant  should  make  a  new 
bond  for  a  deed,  to  be  executed  at  a  future  day,  and,  for  that 
purpose,  the  old  bond  was  surrendered,  as  was  also  the  note 
given  for  the  purchase  money,  with  the  distinct  understanding 
new  ones,  of  like  tenor,  only  differing  as  to  dates,  should  be 
executed.  It  is  proven  by  a  disinterested  witness  that  defend- 
ant had  such  papers  prepared,  but  he  never  executed  the  bond, 
nor  was  any  new  note  given  for  the  purchase  money.  After- 
wards, defendant  declined  altogether  to  make  any  new  papers 
evidencing  the  verbal  agreement  between  them  for  a  new  con- 
tract. There  was  no  rescission  of  the  old  contract,  and,  as 
there  was  no  new  agreement  executed  by  which  the  time  of 
payment  was  postponed,  it  follows,  the  old  agreement  remained 
in  force,  unaffected  by  the  verbal  contract,  and  the  court  right- 
fully decreed  a  specific  performance  of  the  original  contract, 
as  to  William  Mathison. 

But  we  do  not  understand  how  the  decree  can  be  maintained 
as  to  Jane  Mathison,  wife,  of  the  principal  defendant.  She 
never  signed  the  original  agreement  for  the  conveyance  of  the 
land,  nor  is  there  any  evidence  of  any  contract  on  her  part  to 
convey  whatever  interest  she  may  have  in  the  premises  that 
is  binding  upon  her  or  valid  in  law.  As  the  decree  of  the 
court  directed  the  master  in  chancery  to  convey  her  interest 
in  the  land,  in  case  she  failed  to  do  it  by  a  day  fixed,  it  was 
erroneous  in  that  respect. 

The  decree  will  be  reversed,  and  the  cause  remanded,  with 
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the  privilege  to  complainant,  if  he  chooses  to  do  so,  to  take  a 
decree  for  a  deed  to  the  lands,  on  the  same  terms  as  in  the 
former  decree  against  William  Mathison,  but  not  against  his 
wife,  Avho  is  not  shown  to  have  been  a  party  to  any  agreement 
for  the  conveyance  of  the  land. 

Decree  reversed. 


William  Harvey  et  al. 

V. 

Eachel  Harvey,  Exrx. 

1.  Abatement — of  citation  on  guardian's  death.  A  proceeding  in  the  county 
court  against  a  guardian  to  compel  him  to  account,  is  not  a  suit,  either  at  law 
or  in  equity,  and  abates  on  the  death  of  the  guardian,  even  after  appeal  to  the 
circuit  court. 

2.  Same — costs.  Where  a  suit  or  proceeding  abates  on  the  death  of  one  of 
the  parties,  each  party  is  liable  for  his  respective  costs,  and  it  is  error  to  ren- 
der judgment  against  the  surviving  party  for  all  the  costs. 

3.  Citation — does  not  lie  against  representative  of  a  deceased  guardian.  After 
the  death  of  a  guardian,  before  settlement  of  his  accounts,  no  citation,  under 
the  statute,  lies  against  his  administrator  to  compel  him  to  settle  the  guardian's 
account. 

4.  Fees — master  in  chancery.  The  statute  fixes  the  amount  of  fees  v^^hich 
masters  in  chancery  are  entitled  to  receive,  and  it  is  error  for  the  court  to 
allow  a  greater  amount. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  N.  J.  PiLLSBURY,  Judge,  presiding. 

This  proceeding  originated  in  the  county  court  of  La  Salle 
county.  An  appeal  was  taken  to  the  circuit  court  of  that 
county,  and  change  of  venue  to  the  circuit  court  of  Grundy, 
and  afterwards  to  Livingston  county,  whence  this  appeal. 

Mr.  Charles  Harvey,  and  Mr.  E.  F.  Bull,  for  the  appel- 
lants. 

Mr.  L.  E.  Payson,  for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding,  instituted  in  the  county  court  of 
La  Salle  county,  by  William  Harvey  and  others,  to  compel 
Joel  Harvey,  their  guardian,  to  render  an  account.  A  citation 
was  issued  upon  a  petition  of  the  wards,  which  was  served 
upon  the  guardian,  who  appeared  and  presented  an  account, 
which  the  court  rejected.  The  court,  from  the  testimony 
before  it,  found  a  certain  amount  due  from  the  -guardian  to 
the  wards,  and,  after  stating  the  account,  entered  an  order 
requiring  the  guardian,  within  a  certain  time,  to  pay  over  to 
the  wards  the  amount  found  to  be  due.  From  this  judgment 
of  the  county  court  the  guardian  appealed  to  the  circuit  court. 
While  the  appeal  was  pending,  the  guardian  died,  and,  upon 
motion  of  the  wards,  his  executrix,  Rachel  Harvey,  was  made 
a  defendant  to  the  proceeding.  After  she  was  served  with 
process,  she  came  into  court,  and  entered  her  motion  that  the 
suit  abate  as  to  her.  This  motion  the  court  allowed,  and  ren- 
dered a  judgment  against  the  wards  for  all  the  costs.  To 
reverse  this  judgment  they  have  appealed. 

The  proceeding  was  commenced  against  the  guardian  imder 
section  8,  chapter  47,  Statutes  of  1869,  page  315,  which  pro- 
vides, courts  of  probate  shall  have  power,  in  their  respective 
counties,  with  or  without  previous  complaint,  by  an  order 
duly  made  and  served,  to  oblige  all  guardians  of  minors,  from 
time  to  time,  to  render  their  respective  accounts,  upon  oath, 
touching  their  guardianship,  to  said  courts  for  adjustment,  etc. 
A  proceeding  under  this  statute  by  citation  has  never  been 
regarded  as  a  suit,  at  law  or  in  equity,  in  the  sense  the  term 
"suit"  has  been  used.  So  far  as  we  are  informed,  it  is  a  sum- 
mary proceeding  against  the  guardian  personally,  to  compel 
an  accounting,  in  which  the  court  has  power  to  enforce  its 
orders  by  attachment,  if  necessary. 

In  Gilbert  v.  Guptill,  34  111.  137,  this  court  considered  the 
nature  and  character  of  a  proceeding  like  this,  and,  in  the 
decision  of  the  point  involved,  said,  the  citation  of  a  guardian 
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to  account  before  a  probate  court  is  not  in  the  nature  of  the 
action  of  account  at  law  or  in  equity.  It  is  merely  a  mode 
provided  to  ascertain  the  sum  for  which  a  guardian  is  charge- 
able in  the  probate  court^  and  is  the  proper  mode^  in  most 
cases,  to  lay  a  foundation  for  proceedings  against  the  sureties 
on  the  guardian's  bond,  and  in  which  no  judgment  is  ren- 
dered. Similar  language  was  used  in  considering  the  purpose 
and  character  of  the  proceeding  in  the  following  cases :  Rey- 
nolds V.  The  People,  55  111.  333;  In  re  Steele,  65  id.  322. 

The  guardian  is  appointed  by  the  court.  He  may  be  re- 
garded as  a  trustee,  who  acts,  in  many  cases,  under  the  super- 
vision of  the  court,  and  there  is  wisdom  in  the  act  which 
authorizes  the  court  to  proceed  against  the  guardian  in  a 
summary  manner  by  citation ;  but  we  perceive  no  reason,  nor 
are  wx  aware  of  any  principle,  which  would  authorize  the 
county  court  to  proceed  by  citation  against  the  personal  rep- 
resentative of  a  guardian.  If  a  guardian  should  die  with 
money  in  his  hands  belonging  to  his  wards,  his  estate  could 
be  reached  by  an  appropriate  action,  and  the  sureties  on  the 
bond  would  be  liable  to  suit  in  a  proper  action ;  but,  in  the 
absence  of  a  statute  providing  that  they  might  be  proceeded 
against  by  citation,  we  are  aware  of  no  rule  by  which  a  remedy 
of  that  character  could  be  invoked. 

If  we  are  correct  in  this  view,  it  only  remains  to  be  deter- 
mined whether  a  different  rule  should  prevail  where  a  guardian 
dies  pending  an  appeal  from  the  decision  of  the  county  court, 
where  he  has  been  cited  to  appear  and  account.  Section  11, 
chapter  1,  Rev.  Stat.  1874,  page  97,  declares — 

"  When  there  is  but  one  defendant  in  ah  action,  proceeding 
or  complaint,  in  law  or  equity,  and  he  dies  before  final  judg- 
ment or  decree,  such  action,  proceeding  or  complaint  shall 
not,  on  that  account,  abate,  if  it  might  be  originally  prose- 
cuted against  the  heir,  devisee,  executor  or  administrator  of 
such  defendant;  but  the  plaintiff,  petitioner  or  complainant 
may  suggest  such  death  on  the  record,  and  shall,  by  order  of 
the  court,  have  summons  against  such  person  or  legal  repre- 
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sentative,  requiring  him  to  appear  and  defend  the  action,  pro- 
ceeding or  complaint,  after  which  it  may  proceed  as  if  it  had 
been  originally  commenced  against  him/^ 

Under  this  act,  it  is  apparent  the  proceeding  would  not  sur- 
vive, as  it  could  not  have  been  maintained  originally  against 
the  executor  of  the  guardian,  and  we  are  aware  of  no  sec- 
tion of  the  statute  that  would  save  the  proceeding  after  the 
guardian's  death.  The  fact  that  the  proceeding  was  pending 
on  appeal,  and  the  evidence  had  all  been  taken,  and  was  ready 
for  trial  at  the  time  the  guardian  died,  can  not  affect  the  ques- 
tion. The  statute  gave  the  guardian  the  right  to  appeal  from 
the  decision  of  the  county  court.  The  effect  of  the  appeal 
was  to  wipe  out  the  decision  of  the  county  court,  and  the 
matter  stood  for  trial  de  novo  in  the  circuit  court.  The  circuit 
court  had  the  right  to  hear  any  and  all  evidence  pertinent  to 
the  issue,  and  render  such  decision  as  the  evidence  would 
justify,  regardless  of  the  decision  of  the  county  court.  We 
are,  therefore,  of  opinion  the  wards  had  no  greater  rights 
from  the  fact  the  guardian  died  pending  the  appeal,  than  they 
would  have  had  had  the  guardian  died  while  the  proceeding 
was  pending  in  the  county  court,  before  a  decision  had  been 
rendered. 

The  record,  however,  contains  two  errors,  for  which  the 
judgment  must  be  reversed.  Upon  disposing  of  appellee's 
motion  to  abate  the  proceeding,  the  court  rendered  judgment 
against  appellants  for  all  the  costs.  This  was  error.  When 
the  proceeding  abated  on  the  death  of  the  guardian,  each 
party  to  the  record  was  liable  for  his  own  costs,  and  the 
judgment  against  appellants  for  all  the  costs  was  unauthorized. 
It  also  appears  the  proceeding  had  been  referred  to  the  master 
in  chancery  to  take  and  report  the  proofs.  The  court  allowed 
the  master  $150  for  the  services  he  had  rendered.  Section 
20,  chapter  53,  Rev.  Stat.  1874,  page  511,  fixes  the  fees  the 
master  in  chancery  is  entitled  to  receive  for  services  rendered, 
and  concludes  as  follows :  "  No  other  fee  or  allowance  what- 
ever shall  be  made  for  services  by  masters  in  chancery."    This 
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statute  is  conclusive  of  the  question.     The  amount  the  master 

should  receive  for  his  labor  was  fixed  and  definite,  and  the 

court  had  no  power  to  allow  a  greater  amount. 

For  the  errors  indicated,  the  judgment  will  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


Pateick  Fitzpateick  et  al.  v.  The  City  of  Joliet, 

and 
The  Fiest  Univeesalist  Chuech  v.  Same. 

1.  Writ  of  error  to  county  court.  In  March,  1874,  there  was  no  statute 
authorizing  an  appeal  from  the  county  to  the  circuit  court  in  a  proceeding  to 
condemn  property  for  a  sewer,  and  therefor  a  writ  of  error  lies  from  this  court 
to  the  county  court. 

2.  Same — statute  construed.  Section  3,  of  the  act  of  1872,  to  increase  the 
jurisdiction  of  county  courts,  has  no  reference  to  cases  to  condemn  property 
for  a  public  improvement  by  a  city,  but  only  to  cases  in  which,  by  section  1, 
increased  jurisdiction  is  given  to  county  courts,  as,  in  cases  wherein  justices  of 
the  peace  have  jurisdiction,  and  the  amount  claimed  does  not  exceed  $500. 

3.  Jury — mode  of  selecting.  On  a  proceeding  to  condemn  lots  for  a  public 
improvement,  all  the  objections  are  properly  submitted  to  one  jury,  each  ob- 
jector having  a  separate  right  of  challenge,  and  if,  after  having  exercised  his 
right,  new  jurymen  are  introduced  into  the  panel  by  challenges  from  others  or 
by  the  petitioner,  he  will  have  the  right  to  challenge  again  if  he  has  not  before 
exhausted  his  rights. 

Weit  of  Eeeoe  to  the  County  Court  of  Will  county ;  the 
Hon.  David  Willaed,  Judge,  presiding. 

These  were  proceedings  by  the  city  of  Joliet  to  condemn  land 
for  a  scAver.  The  cases  were  tried  and  judgments  rendered  in 
March,  1874,  and  brought  to  this  court  by  appeal.  The  ap- 
peals were  dismissed  and  the  causes  brought  here  again,  by  writ 
of  error. 

The  cases  are  alike.  They  were  considered  at  the  Sep- 
tember term,  1876,  and  it  was  then  ordered  in  each  case  that 
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the  judgment  be  reversed.  The  views  of  the  court  were  ex- 
pressed in  an  opinion  then  filed,  as  follows : 

'''  This  was  a  writ  of  error  to  the  county  court  of  Will  county, 
from  a  special  assessment  of  the  benefits  to  be  sustained  by 
certain  property  holders,  by  reason  of  the  laying  of  a  sewer 
along  one  of  the  streets  of  the  city  of  Joliet. 

'^  Motion  is  made  to  quash  the  writ  of  error,  upon  the  ground 
that  it  was  issued  without  authority  of  law ;  and  in  support  of 
the  motion  it  is  insisted  that  an  appeal  lies  in  such  cases  from 
the  county  court  to  the  circuit  court,  under  the  act  in  relation 
to  cities  and  villages,  in  force  July  1,  1872,  (under  which  these 
proceedings  were  had,)  and  therefore  a  writ  of  error  does  not 
lie  from  this  court. 

"We  have  been  unable  to  find  any  section  of  the  statute,  in 
force  at  the  time  the  judgment  was  rendered,  which  authorized 
an  appeal  to  the  circuit  court.  Counsel  cite  sec.  35,  art.  9,  of 
the  act  in  relation  to  cities  and  villages,  (2  Gross,  p.  94,)  which 
provides  that  the  judgment  of  the  court  shall  have  the  effect 
of  a  several  judgment,  and  that  any  appeal  from  such  judg- 
ment or  writ  of  error  shall  not  invalidate  or  delay  the  judg- 
ment, etc.  This,  undoubtedly,  indicates  that  those  who  framed 
the  act,  contemplated  that  there  would  be  appeals  from  such 
judgments  or  writs  of  error  thereon  prosecuted,  but  it  does 
not  purport  to  be  a  grant  of  such  right,  and  an  appeal  could 
only  be  prosecuted  pursuant  to  the  provisions  of  some  act 
expressly  conferring  the  right,  and  prescribing  the  terms  and 
conditions  upon  which  it  should  be  exercised.  We  think  it 
quite  clear  that  sec.  3,  of  the  act  to  increase  the  jurisdiction  of 
county  courts,  in  force  July  1,  1872,  (2  Gross,  p.  116,)  has  no 
reference  whatever  to  cases  like  the  present.  That  section  has 
reference  only  to  the  cases  in  which,  by  sec.  1,  increased 
jurisdiction  is  given  to  county  courts,  namely :  in  that  class  of 
cases  wherein  justices  of  the  peace  have  jurisdiction,  and  the 
amount  claimed  or  the  value  of  the  property  does  not  exceed 
$500;  appeals  from  justices  of  the  peace  and  police  magis- 
trates; and  criminal  cases  and  cases  of  misdemeanor,  where 
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the  punishment  is  not  death  or  confinement  in  the  penitentiary. 
To  hold  that  the  section  went  beyond  these^  would  do  violence 
to  the  language  of  the  section  and  contravene  the  elementary 
principles  of  construction. 

"Nor  do  we  think  the  general  Revenue  law  of  1872  author- 
izes an  appeal  from  the  county  to  the  circuit  court  in  this  class 
of  cases.  Counsel  refer  us  to  sec.  44  of  the  act  in  relation  to 
cities  and  villages,  (2  Gross,  p.  95,)  and  sec.  192  of  the  general 
Revenue  law  of  1872,  (2  Gross,  p.  364.) 

"The  first  mentioned  section  provides:  ^That  the  general 
revenue  laws  of  this  State,  in  reference  to  proceedings  to  re- 
cover judgments  for  delinquent  taxes,  the  sale  of  property 
thereon,  the  execution  of  the  certificates  of  sale  and  deeds 
thereon,  the  force  and  effect  of  such  sales,  and  deeds  and  all 
other  laws  in  relation  to  the  enforcement  and  collection  of 
taxes  and  redemption  from  tax  sales,  except  as  herein  otherwise 
provided,  shall  be  applicable  to  proceedings  to  colled  such  spe- 
cial assessments  J 

"  But  this  is  not  a  proceeding  to  collect  a  special  assessment. 
It  is  a  proceeding /or  condemnation^  and,  although  preliminary 
to  a  proceeding  to  collect,  it  is  governed  by  different  sections 
of  the  law,  and  the  judgment  to  be  rendered  is  distinct  and 
independent  of  the  judgment  to  be  rendered  to  recover  the 
amount  of  the  assessment  when  it  has  become  delinquent.  It, 
therefore,  follows,  that  sec.  192,  relating,  as  it  does,  only  to 
the  final  judgment  for  the  recovery  of  the  delinquent  assessment , 
can  have  no  application  to  the  question.  There  being,  when 
the  judgment  was  rendered,  no  appeal  authorized  to  the  circuit 
court,  the  writ  of  error  was  properly  issued,  and  the  motion 
can  not  prevail.  Peahe  v.  The  People,  76  111.  290;  Unknown 
Heirs  of  Langworthy  v.  Baker,  23  id.  487. 

"  We  deem  it  necessary  to  notice  but  a  single  point  made 
by  the  plaintiffs  in  error,  as  that,  in  our  opinion,  is  fatal  to 
the  judgment.     It  is  thus  stated  by  the  counsel : 

"^On  the  hearing  of  the  objections,  the  different  objectors 
appeared,  by  their  respective  attorneys — in  all  some  eight  or 
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ten  different  attorneys  or  firms,  each  representing  different 
objectors.  Whereupon,  the  court  ordered  a  jury,  and  required 
all  the  objectors  to  join  and  try  their  several  objections  by  the 
same  jury,  all  at  one  time  and  as  one  cause.  In  impaneling  the 
jury,  the  attorneys  for  the  city  passed  upon  the  twelve  first ;  then 
an  attorney,  representing  one  set  of  objectors,  passed  upon  them, 
excusing  some  half  dozen,  whose  places  were  supplied  by  others, 
and  the  panel  accepted  by  him.  The  twelve  were  then  turned 
over  to  another  attorney,  representing  another  set  of  objectors, 
who  passed  upon  them,  excusing  some,  and,  others  being  called 
to  supply  their  places,  he  finally  fixes  up  the  panel  to  suit  his 
clients,  accepts  them,  and  turns  them  over  to  another  attorney 
representing  other  objectors,  who  goes  through  the  same  pro- 
cess and  turns  the  twelve  over  to  the  next,  and  so  they  were 
passed  along  from  one  attorney  to  another,  not  less  than  six 
or  eight  times,  the  panel  being  changed  each  time.  The  last 
twelve  were  then,  under  the  direction  of  the  court,  passed 
upon  and  accepted  by  the  city  attorney.  The  attorneys  who 
had  passed  upon  the  panel,  then  claimed  the  right  to  pass  upon 
those  who  had  been  introduced  into  it  after  the  panel  had 
been  accepted  by  them;  this  was  refused  by  the  court.' 

"  We  are  of  the  opinion  the  court  properly  submitted  the 
questions  to  be  determined,  to  a  single  jury.  The  seventh 
section  of  the  act  under  which  the  proceedings  wxre  had,  (2 
Gross,  p.  90,)  provides,  that  upon  the  return  of  summons,  etc., 
^the  court  shall  proceed  to  a  hearing  of  such  petition,  and 
shall  impanel  a  jury  to  ascertain  the  just  compensation  to  he 
paid  to  all  of  such  oioners  and  occupants  aforesaid.'  And  by 
the  thirty-fourth  section  it  is  provided,  the  judgment  shall 
have  the  effect  of  a  several  judgment  as  to  each  tract  or  parcel 
of  land  assessed,  and  there  is  no  authority  for  the  impaneling 
of  a  separate  jury  at  the  instance  of  each  property  owner. 

"The  case,  then,  as  to  the  mode  to  be  pursued  in  selecting 
the  jury,  is  like  a  case  where  there  are  several  defendants  in  a 
criminal  prosecution  tried  jointly.  In  such  cases  each  defend- 
ant has  a  right  to  an  equal  number  of  challenges,  Avhich  he 
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may,  if  lie  shall  think  proper,  fully  exhaust,  as  well  as  the 
benefit  of  the  challenges  of  his  co-defendant.  But  ^the  right 
of  peremptory  challenge  is  to  exclude  jurors,  not  to  select 
them.  It  enables  a  prisoner  to  say  who  shall  not  try  him, 
but  not  to  select  the  particular  jurors  by  whom  he  will  be 
tried,'  and  he  can  not,  therefore,  except  to  the  challenges  made 
by  his  co-defendant.  Morton  v.  The  People,  15  111.  53;  1 
Bishop's  Crim.  Procedure,  sees.  967,  969,  976;  3  Wharton's 
Crim.  Law  (7th  ed.),  sec.  3136. 

"Thus  far,  in  the  ruling  of  the  court  below,  we  perceive 
nothing  objectionable.  But  the  defendant  in  error  held  the 
affirmative,  and  was,  very  properly,  in  the  first  instance,  re- 
quired to  pass  on  the  jury  first,  and  this  should  have  been 
required  as  often  as  new  jurymen  were  placed  in  the  box  to 
take  the  place  of  others  who  had  been  excused,  leaving  the 
plaintiffs  in  error  an  opportunity  to  object  as  often  as  new 
jurors  were  presented,  so  long  as  their  rights  of  peremptory 
challenge  were  not  exhausted.  The  panel  finally  accepted  by 
the  defendant  in  error  being  an  entirely  different  panel  from 
that  accepted  by  the  plaintiffs  in  error  first  passing  upon  the 
jury,  gave  him  the  undoubted  right  to  exercise  a  peremptory 
challenge  to  any  objectionable  jurymen,  unless  he  had  pre- 
viously exhausted  the  number  of  challenges  to  which  he  was 
entitled.  The  object  in  allowing  the  right  to  challenge  per- 
emptorily, is  to  enable  parties  to  relieve  the  entire  jury,  so  far 
as  it  may  be  possible  by  the  number  of  challenges  allowed,  of 
objectionable  jurymen;  and  the  court  is  not  authorized  to 
abridge  this  right  to  a  part  of  the  jury.  It  has  been  held  in 
some  States,  that  the  right  of  peremptory  challenge  may  be 
exercised  at  any  time  before  the  jury  are  sworn,  while  in 
others  it  is  held,  that  jurymen  once  deliberately  accepted  can 
not  be  subsequently  challenged,  unless  it  be  shown  the  party 
labored  under  some  misapprehension  in  accepting  them;  but 
in  no  case,  so  far  as  we  are  informed,  has  it  been  held  that  a 
party,  not  having  exhausted  his  challenges,  waives  his  right  to 
challenge  jurors  not  yet  called  into  the  panel,  by  accepting 
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jurors  already  there,  but  who  are  afterwards  rejected  by  the 
challenges  of  other  parties.  When  the  panel,  as  accepted,  is 
broken,  by  the  rejection  of  any  of  the  jurors  thereon,  and  their 
places  are  filled  by  new  jurors,  it  becomes,  to  all  intents  and 
purposes,  a  new  panel,  in  regard  to  which  the  first  objector  is 
entitled  again  to  exercise  the  right  of  peremptory  challenge, 
if  he  should  not  have  previously  exhausted  it. 

^^We  are,  therefore,  of  opinion,  the  court  erred  in  denying 
to  the  plaintiffs  in  error  first  passing  on  the  jury,  and  whose 
right  of  peremptory  challenge  had  not  been  exhausted,  the 
privilege  to  exercise  that  right  in  regard  to  the  panel  as  finally 
selected  and  sworn.'' 

These  cases  were  brought  before  the  court  again  on  petitions 
for  rehearing,  when  the  following  opinion  was  delivered. 

Mr.  E.  E.  Baeber,  and  Mr.  F.  Goodspeed,  for  the  plain- 
tiffs in  error. 

Messrs.  House,  Hagae  &  Flandees,  for  the  defendant 
in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

We  find  no  reason  for  modifying,  in  any  manner,  what  was 
formerly  said  in  these  cases  as  to  the  questions  of  law  discussed 
in  the  former  opinion.  On  a  closer  examination  of  the  record, 
we  find  that  after  the  several  objectors  had  been  heard  in  their 
order,  and  had  respectively  made  challenges  of  jurors  whose 
places  had  been  supplied  by  "talesmen,''  and  before  the  panel 
was  turned  over  to  the  city  for  examination,  "the  court  asked 
the  several  objectors  if  they  desired  further  to  pass  upon  the 
jurors  presented,  and  stated  that  if  the  objectors  were  through 
the  jurors  would  be  turned  over  to  the  city  for  examination; 
and  the  objectors  making  no  further  objection  to  said  jurors, 
they  were  accepted  by  the  city."  This  statement  in  the  record 
shows  that  the  selection  of  the  jury  was  made  substantially  in 
conformity  to  the  views  expressed  by  this  court  as  to  the  rules 
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governing  that  proceeding.  It  thus  appears,  the  supposed 
trror  mentioned  in  the  former  opinion  was  not,  in  fact,  com- 
mitted. 

As  to  the  other  questions  presented  by  the  plaintiffs  in 
error,  so  far  as  they  demand  consideration,  they  are  settled 
against  the  plaintiffs  in  error  in  the  case  of  Guild  v.  The  City 
of  Chicago,  82  111.  472,  and  other  recent  cases. 

The  former  order  of  this  court  in  these  cases  must  be  set 
aside,  and  the  judgment  in  each  of  them  must  be  affirmed. 

Judgment  affirmed. 


William  Kyle 

V, 

The  Town  of  Logan. 

1.  Evidence — surveyor's  certificate.  There  is  no  statute  making  the  certifi- 
cate of  a  county  surveyor  evidence  in  a  cause.  A  copy  of  his  record  of  a 
survey  is  made  prima  facie  evidence. 

2.  Same — survey  of  road.  A  survey  of  a  road,  made  some  eight  years  after 
the  land  owner  had  made  his  fences,  with  a  view  to  a  prosecution  against  him 
for  having  his  fence  in  the  highway,  and  to  manufacture  evidence,  seems  not 
properly  admissible  in  evidence  against  him. 

3.  Dedication — proof  must  be  clear  as  to  intent.  To  show  that  title  is  acquired 
to  land  for  a  public  road  by  dedication,  the  proof  should  be  very  satisfactory 
either  of  an  actual  intention  to  dedicate,  or  of  such  acts  and  declarations  as 
should  equitably  estop  the  owner  from  denying  such  intention. 

4.  Same — owner  of  land  alone  can  make.  A  dedication  of  land  for  a  public 
highway  can  be  made  only  by  the  owner  of  the  title  to  the  ground.  What  any 
one  in  possession  may  have  said,  indicating  an  intention  to  dedicate,  without 
proof  that  he  was  the  owner,  amounts  to  nothing. 

5.  Same — of  vacant  land  for  road.  The  public  does  not  acquire  a  public 
road  over  vacant  and  unoccupied  land  by  travel  over  the  same  for  twenty 
years  or  more,  merely  from  acquiescence  on  the  part  of  the  owner. 

6.  A  dedication  from  a  user  for  twenty  years,  or  for  a  less  time,  may  be 
presumed;  but  acquiescence,  with  a  knowledge  of  such  use  by  the  public, 
without  objection,  is  not  conclusive  evidence  of  a  dedication.  The  presump- 
tion arising  from  such  fact  may  be  overcome  by  any  other  proper  evidence. 
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Appeal  from  the  Circuit  Court  of  Peoria  county ;  tlie  Hon. 
J.  W.  Cochran,  Judge,  presiding. 

Messrs.  Puteebaugh,  Lee  &  Quinn,  for  the  appellant. 

Mr.  D.  McCuLLOCH,  and  Mr.  John  Muckle,  for  the  appel- 
lees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  prosecution,  originally  brought  before  a  justice 
of  the  peace,  to  recover  a  penalty  for  obstructing  a  public 
road,  and  taken  by  the  defendant  to  the  circuit  court  by  appeal, 
in  which  court  a  judgment  was  also  rendered  against  the 
defendant,  to  reverse  which  he  appeals  to  this  court. 

The  only  question  of  any  importance  in  the  case  is,  was  the 
land  on  which  the  fence  was  erected  by  the  defendant  a  public 
road  or  a  part  of  a  public  road. 

The  land  in  question  is  the  southwest  quarter  of  the  north- 
west quarter  of  section  17,  in  township  8  north,  in  range  6 
east  of  the  fourth  principal  meridian,  in  Peoria  county,  and 
was  purchased  by  appellant  of  one  Isaac  N.  Kimley,  some 
time  in  1866.  It  was  vacant  and  unoccupied,  the  public  trav- 
eling over  it  in  every  direction  they  chose,  and  whenever  and 
wherever  they  pleased.  It  so  remained  until  in  February, 
1866,  when  appellant  commenced  to  improve  it  by  fencing  it. 
The  public  had  traveled  over  this  land,  unopposed,  for  more 
than  twenty  years  preceding  this  time,  but  the  travel  was  not 
confined  to  any  particular  track.  There  had  been  several 
efforts  to  lay  out  a  road  on  or  near  the  north  line  of  the  tract, 
but,  as  we  regard  it,  no  road  has  been  established  by  any 
action  of  the  civil  authorities,  and  this  seems  to  be  admitted 
by  appellees  in  their  argument ;  nor  is  it  claimed  by  appellees 
that  Birkett's  survey,  made  in  1874,  established  any  new  rights 
in  the  public,  or  that  it  established  a  road  where  none  existed 
prior  thereto.  All  that  is  claimed  for  it  is,  if  there  was  a  road 
there,  it  became,  by  that  survey,  a  matter  of  public  record, 
and  the  plat  made  by  Birkett  was  proper  to  be  used  on  the 
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trial  as  the  evidence  of  the  courses  and  distances  of  his  sur- 
vey,  and  proper  to  go  to  the  jury  in  fixing  the  location  of 
appellant's  fence  with  reference  to  the  present  line  of  travel, 
as  compared  with  that  formerly  used  by  the  public. 

We  understand  this  survey  by  Birkett,  the  county  surveyor, 
a  plat  and  certificate  of  which  were  in  evidence,  against  appel- 
lant's objection,  was  n^de  eight  years  and  more  after  appellant 
had  erected  his  fence,  and  was  done  in  that  particular  way  by 
the  order  of  the  commissioners  of  highways,  one  of  w^hom 
testifies  they  were  afraid  to  rely  on  the  old  surveys,  and  wanted 
a  new  one  on  which  to  base  their  claim  against  Kyle.  Had 
the  survey  been  made  before  appellant  built  his  fence,  it  would, 
perhaps,  be  all  right,  but,  done  as  it  was,  it  has  the  appearance 
of  an  attempt  to  manufacture  evidence  to  help  the  case.  Be- 
sides, we  have  no  statute  making  the  certificate  of  a  county 
surveyor  evidence  in  a  cause.  The  statute  prescribing  the 
duties  of  that  officer,  provides  that  he  shall  make  a  record  of 
his  surveys,  a  copy  of  w^hich  record,  certified  by  him,  shall  be 
prima  facie  evidence. 

We  understand  it  to  be  conceded  by  appellees  there  is  no 
record  of  any  highway  at  this  point  established  by  the  civil 
authority,  but  they  contend  there  was  a  public  highway  there, 
either  by  dedication,  or  by  an  user  for  twenty  years,  or  by  pre- 
scription, on  which  the  appellant  encroached  and  obstructed 
by  building  his  fence.  As  to  dedication  of  this  land  for  a 
road,  we  think  the  testimony  is  quite  unsatisfactory.  In  order 
to  justify  a  claim  that  title  to  a  tract  of  land  has  been  divested 
by  dedication,  the  proof  should  be  very  satisfactory,  either  of 
an  actual  intention  to  dedicate  or  of  such  acts  and  declara- 
tions as  should  equitably  estop  the  owner  from  denying  such 
intention.  Kelly  v.  City  of  Chicago,  48  111.  388.  The  inten- 
tion of  the  party  must  govern  as  to  a  dedication,  and  if  of  a 
public  highway,  it  must  be  by  the  owner  of  the  title  to  the 
ground.  Gentleman  v.  Soule,  32  111.  271.  Now,  whatever  Lee 
or  Kimley  may  have  said  or  done  in  regard  to  this  piece  of 
land,  while  in  the  possession  of  either,  can  be  of  no  validity, 
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as  they  arc  not  shown  to  have  had  any  title  to  the  ground,  but 
were  in  mere  possession,  such  as  a  squatter  might  have,  who 
makes  his  home  on  a  tract  of  land  belonging  to  the  govern- 
ment or  to  an  individual ;  and  the  use  of  the  land  for  a  road, 
under  such  circumstance-,  and  such  acquiescence  for  twenty 
years  or  more,  Avould  amount  to  nothing.  Our  experience 
teaches  that  land  has  been  used  by  the  public,  in  diiferent 
parts  of  the  State,  for  purposes  of  travel,  when  it  was  vacant 
and  unoccupied,  the  owner  having  no  occasion  to  occupy  it 
exclusively.  It  would  be  unjust  to  say  that  the  public,  by 
this  acquiescence,  under  such  circumstances,  acquired  a  title  to 
a  part  of  the  land. 

The  owner  of  the  land  must  do  some  act,  or  suffer  some  act 
to  be  done,  from  which  it  can  be  fairly  inferred  he  intended  a 
dedication  to  the  public.  Acquiescence,  with  knowledge  of 
the  use  by  the  public,  without  objection,  is  not,  as  held  by  the 
circuit  court,  conclusive  evidence  of  a  dedication,  for  it  may 
be  rebutted.  The  second  instruction  for  appellees,  announcing 
this  principle,  was  erroneous.  A  dedication,  from  an  user  of 
twenty  years,  and  for  a  shorter  time,  may  be  presumed,  but  it 
is  not  conclusive.  The  owner  might  show  any  fact  which 
would  overcome  the  presumption.  Some  courts  have  held 
such  an  user  must  be  adverse  to  the  claim  of  the  true 
owner. 

The  remarks  of  the  court,  in  Warren  v.  The  President,  etc. 
of  the  Town  of  Jacksonville,  15  111.  236,  are,  in  this  connection, 
proper  to  be  repeated.  It  was  there  said,  while  so  much  land, 
lying  in  common  in  the  country,  remains  free  to  public  use  and 
travel,  until  circumstances  induce  owners  to  inclose,  we  can 
deduce  no  strength  of  inference  or  conclusion  from  mere  travel 
across  it  by  the  public  without  objection  from  the  owner.  It 
is  neither  the  temper,  disposition,  fashion  nor  habit  of  the 
people,  or  custom  of  the  country,  to  object  to  community 
enjoying  such  privilege,  until  owners  wish  to  inclose. 

We  do  not  think  the  evidence  is  sufficient  to  maintain  the 
prosecution,  either  as  a  dedication  or  prescription,  and  the 
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second  instruction  of  appellees  was  wrong;  and  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


E.  F.  Church  et  al. 

V. 

The  First  National  Bank  of  Chicago. 

Remedy — ivhere  partnership  funds  have  been  improperly  paid  to  one  partner.  If 
a  bank  pays  out  the  money  of  a  partnership  to  one  of  the  partners  upon  his 
check,  in  fraud  of  the  rights  of  the  other  partners,  an  action  at  law  can  not 
be  maintained  in  the  firm  name  against -the  bank,  but  resort  must  be  had  to  a 
court  of  equity  for  the  relief  of  those  partners  claiming  to  be  injured. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  E.  F.  Church,  O.  N. 
Chaffee,  W.  J.  Ellinwood  and  D.  F.  Henry,  against  the  First 
National  Bank  of  Chicago,  to  recover  the  sum  of  $1700,  paid 
by  the  bank  to  Ellinwood.  The  plaintiffs  contended  that  there 
was  an  arrangement  between  the  partners,  and  known  to  the 
bank,  that  Church  alone  was  authorized  to  check  for  the 
money  of  the  firm,  and  that  Ellinwood  had  no  authority  to 
draw  the  same. 

Mr.  Walter  G.  Goodrich,  and  Mr.  Sidney  Smith,  for 
the  appellants. 

Messrs.  Hitchcock  &  Dupee,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

The  facts,  so  far  as  material  to  the  question  upon  which,  in 
our  opinion,  this  case  turns,  are  these :  Church,  Chaffee,  Ellin- 
wood and  Henry  were  in  partnership,  engaged  in  buying  and 
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selling  seedS;  etc.^  in  Chicago^  under  the  firm  name  of  ^^The 
Chicago  Seed  Company."  They  deposited  money  with  "  The 
First  National  Bank  of  Chicago/^  and  drew  checks  against  it 
in  their  business.  This  deposit^  at  the  time  of  the  great  fire  in 
October,  1871,  amounted  to  |1766.  After  the  fire  the  partner- 
ship business  was  not  further  prosecuted,  and  Ellinwood,  on  a 
check  drawn  by  him  as  "  Superintendent  of  the  Chicago  Seed 
Company,"  drew  out  $1700  of  this  deposit,  and  had  the  same 
placed  to  his  individual  credit  on  the  books  of  the  bank,  and 
subsequently  used  it  in  his  private  business. 

This  suit  is  by  the  firm  against  the  bank,  in  assumpsit,  for 
the  amount  thus  drawn  out  and  appropriated  by  Ellinwood. 
The  judgment  below  was  in  favor  of  the  defendant,  and  the 
plaintiffs  appeal. 

Without  entering  upon  the  controverted  questions  of  fact, 
we  think  the  judgment  below  must  be  affirmed,  because  the 
plaintiffs  have  misconceived  the  tribunal  to  which  they  should 
resort  for  relief. 

It  is  very  clear  the  payment  of  the  |1700  is  good  as  against 
the  plaintiff  Ellinwood.  He  can  not  be  heard  to  say  that  it 
was  in  fraud  of  the  rights  of  his  co-partners,  and,  as  to  him, 
the  payment  is  a  complete  satisfaction  as  to  the  cause  of  action. 
Being  complete  as  to  him,  it  is,  in  a  court  of  law,  good  as  to 
his  co-partners,  and  a  court  of  equity  is  alone  competent  to 
grant  the  relief  to  which  they  claim  to  be  entitled.  Jones  v. 
Yates,  9  Barnwell  &  Creswell,  532;  GorteuY.  Ellis,  ^7  Man- 
ning &  Granger,  264;  Homer  v.  Wood,  11  Cush.  62;  Greeley 
V.  Wyatt,  10  N.  H.  15. 

The  defense  here  is  not  the  set-off  of  the  individual  account 
of  one  of  the  partners,  as  it  was  in  Marine  Company  of  Chi- 
cago V.  Carver  et  al.  42  111.  66,  Casey  et  al.  v.  Carver  et  al.  id. 
225,  and  McNair  v.  Piatt,  46  id.  211,  but  the  payment  of  the 
debt  to  one  of  the  members  of  the  firm,  and  hence  those  cases 
are  not  in  point. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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The  Knigkeebockee  Insueance  Company 

V. 
COENELIUS   McGlNNIS. 

1.  Insurance — notice  of  loss,  whether  in  time.  Where  a  policy  of  insurance 
required  immediate  notice  to  be  given  by  the  assured  in  case  of  a  loss,  and 

^in  the  great  fire  in  Chicago,  on  Oct.  9,  1871,  the  plaintiff's  property  insured 
was  burned,  notice  of  the  loss  given  November  13,  1871,  was  held  to  have  been 
given  in  sufficient  time,  in  view  of  the  great  derangement  in  all  kinds  of  busi- 
ness caused  by  the  fire. 

2.  Evidence — to  show  damage  by  fire.  In  a  suit  upon  a  policy  of  insurance 
to  recover  for  a  loss  by  fire,  evidence  offered  by  the  defendant  of  the  listing 
of  the  plaintiff's  property  for  taxation,  and  the  amendment  thereof,  is  properly 
rejected,  the  issue  being  the  amount  of  plaintiff's  damage. 

3.  Amendment — f  leadings,  on  the  trial.  The  allowance  of  an  amendment  to 
the  pleadings  during  the  trial,  is  a  matter  of  discretion  with  the  court,  as  well 
as  granting  or  refusing  time  to  prepare  an  affidavit  for  a  continuance  on  ac- 
count of  such  amendment,  and  can  not  be  assigned  for  error  unless  the  discre- 
tion is  abused. 

Appeal  from  the  Circuit  Court  of  Lake  county;  the  Hon, 
Theodoee  D.  Muephy,  Judge,  presiding. 

This  was  assumpsit,  by  the  appellee  against  the  appellant. 
On  the  trial,  the  defendant  offered  to  show  that  the  plaintiff 
had  made  a  sworn  return  to  the  assessor  of  the  City  of  Chicago, 
for  the  year  1871,  that  his  total  personal  property  subject  to 
taxation  was  $3760,  which  the  court  refused  to  admit,  on  objec- 
tion. The  court  also  allowed  an  amendment  to  the  declara- 
tion, after  the  plaintiff^s  proof  closed. 

Mr.  Allan  C.  Stoey,  for  the  appellant. 

Mr.  M.  W.  EoBiNSON,  for  the  appellee. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  in  the  Lake  circuit  court,  on  a  policy 
of  insurance,  brought  by  Cornelius  McGinnis,  plaintiff,  and 
against  the  Knickerbocker  Insurance  Company,  defendants. 
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The  cause  Avas  tried  by  the  court,  by  consent,  without  a  jury, 
and  there  was  a  finding  and  judgment  for  the  plaintiff.  A 
motion  for  a  new  trial  was  overruled,  and  the  defendants 
ai^peal. 

The  policy  was  dated  October  5,  1871,  by  which  the  plain- 
tiff was  insured  for  one  year  on  a  foundry,  smut  machine,  and 
other  classes  of  property,  to  the  amount  of  fifteen  hundred 
dollars,  distributed  in  various  sums  on  the  different  kinds  of 
property  insured. 

It  is  insisted,  on  this  appeal,  that  the  finding  and  judgment 
are  contrary  to  law  and  evidence;  that  the  court  refused 
proper  evidence  offered  by  the  defendants,  and  permitted  an 
important  amendment  to  be  made  during  the  trial,  and  after 
the  plaintiff  had  closed  his  proofs,  to  the  declaration,  and  re- 
fused time  to  the  defendants  to  prepare  an  affidavit  for  a 
continuance,  deemed  necessary  in  consequence  of  this  amend- 
ment. 

In  support  of  the  first  point,  it  is  urged  there  was  no  suffi- 
cient proof  of  notice  and  proof  of  loss,  as  required  by  the 
policy. 

This  property  was  destroyed  by  the  "  great  fire  ^^  of  October 
9,  1871.  Notice,  in  writing,  was  given  to  the  secretary  of 
the  company,  and  accepted  by  him  without  objection,  on 
November  13,  thereafter.  The  policy  provides,  that  in  case 
of  loss  the  assured  shall  give  immediate  notice  thereof,  in 
writing.  It  was  testified  by  the  insurance  broker  employed 
for  the  purpose,  that  the  day  of  delivery  of  notice  was  the 
earliest  time  and  occasion  he  was  able  to  deliver  it;  and  when 
we  consider  the  confusion  and  derangement  of  business  which 
such  a  conflagration  occasioned,  it  can  not  be  said  the  notice 
was  not  immediate.  A  like  notice,  given  at  the  same  time, 
under  precisely  the  same  circumstances,  was  held  a  compliance 
with  the  terms  of  the  policy.  Knickerhocher  Ins.  Co.  v.  Gould 
et  al  80  111.  388. 

Upon  the  second  point,  as  to  the  refusal  to  admit  certain 
testimony  offered  by  the  defendants,  as  to  the  listing  of  plain- 
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tiff's  property  for  taxation,  we  think  tliat  had  nothing  to  do 
Y/ith  the  issue  before  the  jury.  The  question  with  the  jury 
was,  to  what  extent  was  the  plaintiff  damaged. 

The  remaining  point  calls  in  question  the  exercise  of  a  dis- 
cretionary power  by  the  circuit  court.  Seeing  no  abuse  in 
the  exercise  of  that  power,  we  can  not  hold  there  was  any 
error  in  the  ruling  of  the  court  in  that  matter. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


EzEKiEL  J.  M.  Hale 
The  People  ex  rel,  Louis  C.  Huck. 

1,  Sewerag''^  t.\x — limitation  as  to  amount.  Cities  under  the  general  incor- 
poration act,  prior  to  the  act  of  1871,  the  former  act  not  containing  the  limita- 
tion clause  found  in  the  latter  as  to  the  amount  to  be  raised  for  sewerage 
purposes,  seem  not  to  have  been  restricted  in  that  regard,  and  the  act  of  1873 
confers  power  to  tax  for  such  purpose,  but  contains  no  limitation  clause  as  to 
amount. 

2.  Taxes — notice  of  application — appearance.  Any  defect  in  the  notice  of  an 
application  for  judgment  against  lands  for  taxes,  or  even  the  want  of  any 
notice,  is  obviated  by  the  appearance  of  the  tax-payer  and  contesting  the  tax 
on  the  merits. 

Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
Martiist  p.  M.  Wallace,  Judge,  presiding. 

Messrs.  Kerr  &  Matthews,  for  the  appellant. 

Mr.  Francis  Adams,  Mr.  John  M.  Pountree,  and  Mr. 
W.  H.  Holden,  for  the  appellee. 

Per  Curiam:  The  objection  that  the  ^^ sewerage  tax'^  for 
which  judgment  was  rendered,  is  in  excess  of  the  amount 
allowed  by  law  for  the  extension,  laying  and  maintaining  of 
sewers,  does  not  seem  to  be  well  taken.     When  the  taxes  con- 
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tested  were  imposed,  the  city  was  under  the  general  incorpora- 
tion act,  and  that  does  not  appear  to  contain  the  limitation  clause 
found  in  the  act  of  1871.  The  act  of  1873,  in  the  seventh  clause 
of  section  1,  also  confers  power  upon  the  city  to  levy  taxes  for 
building,  extension  and  maintenance  of  sewers,  but  contains 
no  limitation  clause  as  to  the  amount  that  may  be  raised  in 
any  fiscal  year. 

The  judgment  for  the  taxes  levied  upon  a  certain  tract  of 
land  described,  is  said  to  be  erroneous,  because  the  notice 
given  does  not  specify  the  year  1873  as  one  of  the  years  for 
which  judgment  for  taxes  will  be  asked.  It  appears  the  taxes 
assessed  for  that  year  were  forfeited,  and  then  carried  forward 
and  added  to  the  taxes  of  the  succeeding  year  against  the 
property.  Our  attention  has  not  been  directed  to  any  clause 
of  the  revenue  laW  that  makes  it  imperative  the  notice  which 
the  law  requires  to  be  given  shall  specify  the  years  for  which 
taxes  were  forfeited  in  the  subsequent  application  for  judg- 
ment; but  if  it  shall  be  conceded  the  notice  is  defective  in  the 
respect  indicated,  it  is  obviated  by  the  fact  the  objector  ap- 
peared in  the  court  below  and  contested  as  to  the  merits  of  the 
taxes  imposed.  According  to  the  decision  in  The  People  v. 
Sherman,  83  111.  165,  where  there  is  an  appearance  in  such 
cases,  and  the  defense  is  made  as  to  the  merits  of  such  taxes, 
it  rQakes  no  difference  whether  there  was  a  defective  notice  or 
no  notice  at  all. 

The  other  questions  made  are  disposed  of  by  the  opinion  in 
Law  V.  The  People,  post  i^. — 385,  to  which  reference  is  made. 

No  error  is  perceived  in  the  record  that  in  any  manner  affects 
the  justness  of  the  taxes  objected  to,  and  the  judgment  must 
be  affirmed. 

Judgment  affi7ined. 
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A.  B.  Smith  et  al. 

V. 

The  People  ex  rel.  Louis  C.  Huck. 

Special  assessment — of  park  commissioners — who  to  make  return  to  county 
collector.  A  return  of  lands  as  delinquent  for  an  installment  of  a  special 
assessment  for  park  purposes  is  properly  made  by  the  park  commissioners  to 
the  county  collector,  notwithstanding  they  may  have  appointed  a  collector. 
The  park  commissioners  are  the  corporate  authorities,  within  the  meaning  of  the 
Park  act,  and  may  properly  make  such  return  themselves. 

Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
M.  K.  M.  Wallace,  Judge,  presiding. 

Mr.  William  Hopkins,  for  the  appellants. 

Messrs.  EooT  &  Aeeington,  and  Messrs.  Leaming  & 
Thompson,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  judgment  of  the  county  court 
against  certain  lands  for  an  installment  of  a  special  assessment 
for  the  South  Park,  the  amount  of  which  had  been  adjudged 
as  required  by  law. 

The  lands  in  question  were,  as  appeared  by  the  record  be- 
fore the  county  court,  returned  as  delinquent  by  ^^the  South 
Park  Commissioners^^  to  the  county  collector,  and  afterwards 
were  returned  by  the  county  collector  as  delinquent. 

Appellants  insist  that  the  return  to  the  county  collector  is 
required  by  law  to  be  made  by  the  collector  appointed  by  the 
commissioners,  and  that  a  return  by  the  commissioners  them- 
selves is  not  such  a  return  as  is  essential  as  a  basis  for  a  judg- 
ment against  the  lands  in  the  county  court.  This  is  the  only 
question  made  by  appellants. 

This  position  is  not  sound.  The  3d  section  of  the  act  of 
June  16,  1871,  (Rev.  Stat.  1874,  p.  736,)  relating  to  the  powers 
of  these  commissioners,  enacts,  that  ^^  the  said  corporate  author- 
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itles^  or  their  officer^  '^  *  *  shall  have  full  power  and 
authority  to  collect  said  assessments  from  the  owners  of  such 
lands,  and  to  give  all  proper  receipts  and  discharges  therefor/^ 
By  the  Revenue  act  (Rev.  Stat.  1874,  p.  887,  sec.  187,)  it  is 
provided,  that  when  any  special  assessment  remains  unpaid  on 
the  10th  of  March  next  after  the  same  should  have  been  paid, 
^^  return  thereof  shall  be  made  to  the  county  collector,  *  *  * 
in  like  form  as  returns  are  made  for  delinquent  land  tax.^' 

As  to  the  form  in  which  returns  were  made  for  delinquent 
land  tax,  sec.  172  of  the  Revenue  act  (Rev.  Stat.  1874,  p.  88G,) 
provides,  that  "  each  town  or  district  collector  shall  *  *  * 
make  out  and  deliver  to  the  county  collector  a  list  of  the  real 
estate  ^  >l^  *  on  which  taxes  remain  due  and  unpaid, 
*  *  *  and  shall  swear  to  the  correctness  of  such  list,  and 
that  the  taxes  therein  set  forth  remain  due  and  unpaid — which 
affidavit  shall  be  attached  to  said  list.^^ 

It  is  insisted  in  this  case,  that  inasmuch  as  these  South  Park 
commissioners  did  appoint  as  their  officer,  for  the  collection 
of  this  tax,  a  collector  (as  authorized  by  the  statute),  with 
^'full  power  and  authority  to  collect'^  this  installment  of  this 
"  assessment,  and  to  give  all  proper  receipts  and  discharges 
therefor,"  it  follows  that  the  return  to  the  county  collector  of 
lands  in  this  regard  as  delinquent  could  only  be  made  by  this 
collector,  w^ho  was  '^  the  officer  "  of  the  park  commissioners. 

Whatever  might  be  thought  upon  this  proposition,  in  view 
of  the  portions  of  the  statute  referred  to  by  appellants,  in  the 
absence  of  any  other  legislation  it  is  necessary  that  we  also 
consider  another  part  of  the  same  section  of  the  Park  act, 
wherein  it  is  expressly  enacted,  that  "  in  case  said  assessments, 
or  any  part  thereof,  >K  *  ^  shall  not  be  paid,  *  *  >K 
it  shall  be  the  duty  of  the  corporate  authorities  to  return  to  the 
county  treasurer  *  *  *  a  list  *  *  *  of  the  ■*  *  * 
parcels  of  land  upon  which  such  assessment  remains  unpaid,'^ 
etc.,  providing  that  the  county  collector  may  thereupon  pro- 
ceed to  collect. 

In  view"  of  all  the  provisions  of  the  statute,  we  think  it  clear 
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that  the  commissioners  were  the  proper  persons  to  make  this 
return  to  the  county  collector^  and  that  the  position  of  appel- 
lants can  not  be  sustained. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Israel  Tucker 

V. 

The  People,  use,  etc. 

1.  Administrator's  bond — when  a  recovery  may  he  had.  In  an  action  upon 
an  administrator's  bond  it  is  sufficient,  after  reciting  in  the  declaration  that 
the  beneficial  plaintifi"  had  recovered  a  claim  against  the  estate  of  the  intestate, 
as  a  debt  of  a  specified  class,  to  be  paid  in  due  course  of  administration,  to 
aver  that  although  money  and  eff"ects  belonging  to  the  estate  had  come  to  the 
hands  of  the  administrator,  out  of  which  his  claim  might  and  ought  to  have 
been  paid,  yet  the  administrator  had  not  paid  the  same  or  any  part  thereof. 

2.  It  is  not  essential  to  a  right  of  recovery  on  such  a  bond  that  a  devastavit 
shall  have  first  been  established  against  the  administrator.  Since  the  case  of 
Biggs  v.  Postlewait,  Breese,  198,  a  statute  has  been  passed  which  dispenses  with 
proof  of  a  devastavit,  in  all  actions  on  bonds  of  executors  and  administrators. 

3.  Pleading — of  the  declaration  in  such  case.  An  averment  that  the  admin- 
istrator has  not  complied  with  an  order  of  the  county  court  directing  the  pay- 
ment of  a  claim  against  the  estate,  is  a  sufficient  averment  that  the  money 
ordered  to  be  paid  had  not,  in  fact,  been  paid  to  the  party  entitled  to  the  same. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  debt  upon  the  bond  of  an  adminis- 
tratrix. The  suit  was  brought  in  the  name  of  the  People,  for 
the  use  of  Frank  Rhoner,  Conrad  Vogel  and  Frederick  Vogel, 
partners,  against  Emily  Phillips,  the  administratrix,  and  Wil- 
liam Wisdom  and  Israel  Tucker,  her  sureties. 

The  declaration  contains  but  a  single  count,  in  which  a  gen- 
eral non-performance  of  the  conditions  of  the  bond  is  averred, 
to  the  injury  of  plaintiffs.    Two  special  breaches  are  assigned — 
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First — After  reciting  a  recovery  by  the  parties  for  whose 
use  the  suit  is  brought^  of  a  chiim  against  the  estate  of  the 
intestate^  as  a  debt  of  the  seventh  class^  to  be  paid  in  due 
course  of  administration^  it  is  averred  that^  although  money 
and  effects  belonging  to  the  estate  came  to  the  hands  of  the 
administratrix,  out  of  which  their  claim  might  and  ought  to 
have  been  paid,  yet  she  had  not  paid  the  same,  or  any  part 
thereof,  and  that  she  had  wasted  the  money  and  effects  of  the 
estate  by  converting  the  same  to  her  own  use. 

Second — After  reciting,  as  in  the  first  breach,  as  to  the 
recovery  of  a  claim  against  the  estate,  to  be  paid  in  due  course 
of  administration,  it  is  averred  the  administratrix  rendered  an 
account  with  the  estate  to  the  county  court,  showing  a  large  bal- 
ance in  her  hands  belonging  to  the  estate,  which  was  approved, 
and  the  court  ordered  her  to  distribute  the  sum  in  her  hands 
pro  rata  among  the  unpaid  creditors;  and  that  plaintiffs  in 
interest  afterwards  demanded  payment  of  the  administratrix 
of  their  claim  so  allowed,  and,  although  more  than  thirty  days 
has  elapsed  since  such  demand  was  made,  the  administratrix 
has  hitherto  failed  to  comply  with  such  order,  and  still  refuses. 

Only  the  sureties  on  the  bond  were  served  with  process,  one 
of  whom  was  defaulted,  and  the  other  interposed  a  demurrer 
to  each  breach  of  the  bond,  as  assigned  in  the  declaration, 
which  was  overruled  by  the  court.  The  demurrant  electing 
to  stand  by  his  demurrer,  judgment  was  rendered  against  him, 
and  damages  assessed  both  against  him  and  the  defendant 
defaulted,  for  the  amount  of  plaintiffs'  claim  against  the  estate. 
The  correctness  of  the  decision  overruling  the  demurrer  is  the 
only  question  raised  on  this  appeal. 

Mr.  JoHX  W.  Showalter,  and  Mr.  George  C.  Christian, 
for  the  appellant. 

Mr.  E.  A.  Otis,  for  the  appellees. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Our  statute  provides  that^  when  the  condition  of  the  bond 
of  any  public  officer  shall  be  violated^  suit  may  be  instituted 
on  such  bond  and  prosecuted  to  final  judgment  against  such 
officer^  and  any  or  all  the  sureties^  or  against  one  or  more  of 
them  jointly  and  severally,  without  first  establishing  the  lia- 
bility of  the  principal  by  obtaining  judgment  against  him 
alone.  The  provisions  of  the  act  are  made  to  apply  to  execu- 
tors and  administrators,  and  other  officers  named.  Rev.  Stat. 
1874,  page  730,  sec.  13. 

It  will  be  observed  this  act  authorized  the  bringing  of  an 
action  against  the  administratrix,  on  failure  or  neglect  to  com- 
ply with  any  of  the  covenants  contained  in  the  bond.  She 
was  obligated  to  ^Svell  and  truly  administer ^^  the  estate  ^^ac- 
cording to  law,^^  and  one  duty  imposed  was,  to  pay  such  sums 
of  money  as  should  come  to  her  hands  "  unto  such  person  or 
persons,  respectively,  as  may  be  legally  entitled  thereto.^'  A 
distinct  averment  in  the  declaration  is,  that  money  and  effects 
belonging  to  the  estate  came  to  the  hands  of  the  administra- 
trix, out  of  which  plaintiffs'  claim  ^'  might  and  ought  to  have 
been  paid,''  and  no  reason  is  perceived  why  a  recovery  may 
not  be  had  under  the  breach  assigned  she  had  omitted  that 
duty. 

The  position  taken,  no  action  can  be  maintained  on  the  bond 
until  a  devastavit  by  the  administratrix  shall  have  been  judi- 
cially established,  is  not  the  law.  Since  the  decision  in  Biggs 
V.  Postlewait,  Breese,  198,  cited  by  counsel,  was  rendered,  a 
statute  has  been  enacted  which  dispenses  with  proof  of  a 
devastavit,  according  to  the  course  of  the  common  law,  in  all 
actions  on  bonds  of  executors  and  administrators.  Acts  averred 
in  the  declaration  in  this  case  show  the  administratrix  was 
guilty  of  a  devastavit;  and  plaintiffs  having  shoAvn  they  had 
an  unpaid  claim  against  the  estate,  that  is  all  that  need  be 
averred  to  enable  them  to  recover  for  the  amount  lost. 
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The  second  breach  seems  to  have  been  assigned  upon  a  duty 
which  the  law  imposed,  and  which,  under  that  clause  of  the 
bond  wdiich  declares  she  "  shall,  in  general,  do  and  perform 
all  other  acts  which  may,  at  any  time,  be  required  of  her  by 
law,'^  the  administratrix  was  bound  to  perform. 

In  the  114th  section  of  the  act  in  relation  to  the  ^^adminis- 
tration of  estates,"  it  is  provided  that,  if  any  executor  or 
administrator  shall  fail  or  refuse  to  pay  over  any  moneys  or 
dividends  to  any  person  entitled  thereto,  in  pursuance  of  an 
order  of  the  county  court,  lawfully  made,  within  thirty  days 
after  demand,  such  failure  or  refusal  shall  be  deemed  and 
taken  in  law  to  amount  to  a  devastavit^  and  an  action  on  such 
executor's  or  administrator's  bond,  and  against  his  sureties,  may 
be  instituted  and  maintained.  Every  recital  and  averment 
necessary  to  bring  the  case  within  this  provision  of  the  statute 
is  set  forth  with  sufficient  certainty  in  the  second  breach 
assigned.  The  statute  also  declares  the  failure  to  pay  such 
money  or  dividend  to  the  person  entitled  thereto,  shall  be  a 
sufficient  breach  of  the  bond  to  authorize  a  recovery  thereon. 
An  averment,  therefore,  that  the  administratrix  in  this  case 
had  not  complied  with  the  order  of  the  county  court  in  that 
regard,  is  a  sufficient  averment  the  money  or  dividend  ordered 
to  be  paid  had  not,  in  fact,  been  paid  to  the  parties  entitled 
to  the  same.     Anything  more  would  be  mere  redundancy. 

The  demurrer  to  the  declaration  was  properly  overruled, 
and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey  :  I  think  neither  count  in  the  decla- 
ration is  sufficient ;  that  the  court  below  erred  in  overruling 
the  demurrer  to  the  declaration,  and  that  the  judgment  ought 
to  be  reversed. 

Mr.  Justice  Sheldok  also  dissents. 
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Sarah  Jane  Musham  et  al. 

V. 

William  Musham. 

1.  Trust — widow  taking  deed  of  land  sold  to  her  husband.  Where  a  purchaser 
of  land  died  without  completing  his  payments,  and  afterwards  the  vendor, 
without  manifesting  any  desire  or  intention  to  declare  a  forfeiture  of  the  con- 
tract under  a  clause  giving  him  such  right,  resold  one-half  of  the  lot  to  a  third 
person,  and  the  other  half  to  the  widow  of  the  original  purchaser,  for  the  exact 
sum  then  due  on  the  first  contract,  and  the  half  sold  to  the  widow  was  worth 
considerably  more  than  the  price  paid  by  her,  and  she,  on  payment,  obtained 
a  conveyance,  it  was  held,  there  was  no  forfeiture  declared,  and  that  she  took 
the  legal  title  in  trust  for  the  heirs  at  law  of  her  husband. 

2.  Laches — does  not  apply  luhere  possession  is  not  adverse.  The  occupancy 
by  a  widow  of  lands  of  her  deceased  husband,  where  she  has  dower  and  home- 
stead rights,  however  long  continued,  will  not  be  a  bar  to  a  recovery  on  the  part 
of  the  heir,  after  her  death.  Her  possession,  in  such  case,  being  consistent 
with  the  interests  of  the  heir,  laches  can  not  be  imputed  to  him. 

Weit  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  W.  W.  Farwell^  Judge,  presiding. 

Mr.  Frank  J.  Crawford,  and  Mr.  L.  W.  Perce,  for  the 
plaintiffs  in  error. 

Messrs.  McCoy  &  Pratt,  for  the  defendants  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  William  Musham,  in 
the  circuit  court  of  Cook  county,  against  Sarah  Jane  Musham 
and  others,  who  are  his  brothers  and  sisters,  in  which  it  is 
alleged  that  the  parties  are  equal  owners  in  fee,  as  tenants  in 
common,  of  the  west  half  of  lot  13,  block  9,  Walcott's  addi- 
tion to  Chicago.  The  bill  prays  for  a  partition  of  the  premi- 
ses, and,  if  practicable,  a  sale  thereof  and  an  equitable  division 
of  the  proceeds.  A  hearing  was  had  upon  bill,  answer,  repli- 
cation  and  proofs,   and  a  decree  rendered  in   favor  of  the 
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complainant,  as  prayed  for  in  the  bill,  to  reverse  which  the 
defendants  have  sued  out  this  writ  of  error. 

It  appears,  from  the  evidence,  that,  on  the  3d  day  of  May, 

1843,  Orsamus  Bushnell  sold  the  whole  of  lot  13  to  Wni. 
Musham,  the  father  of  these  parties.  A  contract  for  a  deed 
was  executed  and  delivered,  which  provided  for  a  deed  upon 
the  payment  of  §275,  as  follows:  |40  October  1,  1843;  |35 
May  1,  1844;  $50  May  1,  1845;  $50  May  1,  1846,  and  |100 
May  1,  1847,  with  interest  at  the  rate  of  seven  per  cent.  The 
contract  contained  a  provision  that,  if  default  should  be  made 
in  any  payment  of  principal  or  interest,  when  due,  and  for 
sixty  days  thereafter,  the  contract,  at  the  option  of  the  vendor, 
should  be  void,  and  all  payments  made  forfeited.  William 
Musham  went  into  possession  of  the  premises  under  the  con- 
tract, and  made  the  first  payment  when  due,  but  the  payment 
due  ^lay  1, 1844,  was  not  made,  and  on  the  24th  day  of  August, 

1844,  Wm.  Musham  died.  The  contract  had  not,  however, 
been  declared  forfeited  by  the  vendor,  nor  had  any  steps  been 
taken  in  that  direction  by  him,  nor  does  it  appear  that  he 
claimed  a  forfeiture  for  the  non-payment  of  the  amount  due. 
On  the  18th  day  of  November,  1844,  Bushnell  contracted  the 
east  half  of  the  lot  to  one  Cox  for  $175,  payable  in  install- 
ments. On  the  same  day,  he  gave  Ann  Musham,  the  widow^ 
of  the  deceased,  a  contract  for  the  west  half  of  the  lot,  on  the 
payment  of  $80.93.  These  contracts  w^ere  performed,  and 
deeds  made  to  the  respective  parties — the  former  in  1847,  to 
the  latter  in  1848.  Ann  Musham  continued  to  occupy  the 
premises  conveyed  to  her  until  her  death,  in  1873.  Before  her 
death,  however,  she  devised  the  north  half  of  lot  13  to  plain- 
tiffs in  error,  w^ho  claim  the  north  half  of  the  west  half  of 
the  lot  as  devisees  of  Ann  Musham,  while  complainant  claims 
his  mother  held  the  property  in  trust  for  all  the  heirs,  and 
that  they  all  are  entitled  to  share  equally  therein,  regardle,  s 
of  the  will,  as  heirs  of  their  father. 

The  first  question  to  be  considered  is,  whether  the  contract 
of  June   3,  1843,  under  which  the   lot  was  sold  to  William 
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Musham,  was  ever  forfeited.  The  record  is  barren  of  proof 
that  Bushnell  claimed  a  forfeiture,  or  that  he  ever,  at  any 
time,  manifested  a  disposition  to  declare  the  contract  void  for 
the  non-payment  of  the  installment  due  when  Musham  died. 
It  is  true,  Bushnell,  on  November  18,  1844,  resold  the  east 
half  of  the  lot  to  Cox,  and  the  west  half  to  Ann  Musham, 
the  widow  of  the  deceased;  and  from  this  fact  it  might  be 
inferred,  in  the  absence  of  explanatory  evidence,  that  the  con- 
tract of  sale  had  been  declared  void  by  the  vendor,  under  the 
clause  that  gave  him  that  right ;  but  when  the  testimony  bearing 
upon  this  transaction  is  considered,  can  it  be  said  the  original 
contract  had  been  canceled  and  the  property  resold?  It  will 
be  observed,  at  the  time  this  resale  is  alleged  to  have  been 
made,  there  was  due  upon  the  original  contract  |255.93.  At 
this  time  there  was  a  house  on  the  west  half  of  the  lot,  where 
the  widow  resided,  worth  some  $500,  while  the  other  half  of 
the  lot  was  destitute  of  improvement.  Now,  if  the  property 
was  taken  back  by  Bushnell,  and  he  made  a  second  sale,  is  it 
not  strange  that  he  would  sell  the  east  half,  without  improve- 
ment, for  $175,  and  on  the  same  day  sell  the  other  half,  with 
a  house  thereon  which  cost  $500,  for  $80.93?  Surely,  busi- 
ness is  not,  ordinarily,  transacted  in  this  manner.  There  is 
another  peculiar  fact  connected  with  the  second  sale.  The 
$175  for  which  the  east  half  sold,  and  the  $80.93  paid  by  the 
widow  for  the  we3t  half,  make  the  exact  amount  due  on  the 
original  contract  of  sale  on  the  18th  day  of  November,  1844. 
The  only  reasonable  inference  from  these  facts  would  seem  to 
be,  that  Bushnell  had  not,  in  fact,  exercised  the  right  of  for- 
feiture, but  that  the  widow  of  the  deceased  had  consummated 
an  arrangement  by  which  she  should  hold  at  least  a  portion 
of  the  property  for  the  benefit  of  herself  and  children,  who, 
at  the  time,  were  in  destitute  circumstances,  by  inducing  a  third 
party  to  come  in  under  the  original  contract  and  take  a  part 
of  the  property,  and  pay  a  portion  of  the  purchase  money. 
We  are  not,  however,  left  to  conjecture  upon  this  point.  This 
property  had  been   sold   to  William  Musham,  by  Bushnell, 
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through  a  real  estate  firm  in  Chicago — Ogden  &  Jones.  The 
books  of  this  old  firm  were  fi)und,  which  showed  a  history  of 
the  transaction ;  but  it  is  argued  the  entries  in  the  books  are 
not  competent  evidence  in  this  case.  We  shall  not  stop  to 
discuss  that  question,  as  its  decision  is  not  important.  Wit- 
nesses who  had  made  the  entries  had  a  right  to  examine  the 
books  for  the  purpose  of  refreshing  their  memory,  and  then  give 
their  evidence.  This  course  was  pursued,  and  from  the  testi- 
mony of  Mr.  Downs,  who  Avas  a  clerk  in  the  office  at  the  time, 
it  is  apparent  that  the  original  contract  was  surrendered,  and 
a  new  contract  made  to  Cox  for  one-half  of  the  lot,  and  another 
one  to  the  widow  for  the  other  half  of  the  lot,  in  lieu  of  and 
for  the  amount  of  the  old  contract.  The  contract  given  to 
Ann  Musham  has  indorsed  thereon  these  words,  ^^  charge  no 
commissions.^^  This  is  explained  by  clerks  who  were  in  the 
ofiice  at  the  time.  Commissions  were  charged  on  the  original 
sale,  and  as  no  new  sale  had  been  made,  no  commissions  were 
charged.     The  transaction  was  a  mere  transfer  of  papers. 

From  the  evidence,  we  perceive  no  ground  to  hold  that  the 
original  contract  of  sale  was  forfeited  by  the  vendor.  The 
facts  here  are  entirely  different  from  those  in  Chrisman  v. 
Miller,  21  111.  227,  and  what  is  here  said  in  relation  to  a  for- 
feiture is  not  intended  to  militate  against  the  doctrine  an- 
nounced in  that  case. 

Did  Ann  Musham  hold  the  west  half  of  the  lot  as  a  trustee 
for  the  children  and  heirs  of  her  husband?  When  William 
Musham  died,  he  held  the  equitable  title  to  the  property  which 
descended  to  his  children.  The  conveyance  of  the  legal  title 
to  the  widow,  subsequent  to  the  death  of  the  husband,  was,  in 
fact,  made  under  and  in  pursuance  of  the  contract  of  purchase 
with  the  deceased.  She  paid  for  the  property,  principally,  by 
allowing  the  equitable  title  to  one-half  of  the  lot  to  go  to  Cox, 
under  an  arrangement  made  between  her  and  the  vendor  of 
the  lot.  Under  such  circumstances,  we  have  no  hesitation  in 
holding  she  took  and  held  the  le^al  title  to  the  west  half  of 
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the  lot  as  a  trustee  for  the  children  and  heirs  of  the  deceased. 
Seaman  v.  Cook,  14  111.  501 ;  Stow  v.  Kimball,  28  id.  93. 

It  is^  however^  insisted  the  complainant  is  barred  by  laches, 
and  the  claim  now  set  up  by  him  is  stale.  We  do  not  regard 
this  position^  under  the  facts  of  this  case,  Avell  taken.  The 
widow  had  a  dower  right  and  homestead  right  in  the  premises. 
Until  her  dower  had  been  assigned,  she,  under  the  statute, 
was  entitled  to  the  possession  and  use  of  the  entire  lot.  Her 
possession  and  occupancy  were  in  harmony  and  entirely 
consistent  with  the  interest  of  the  complainant  in  the  property. 
She  did  not  hold  adverse  or  in  opposition  to  the  title  of  the 
complainant.  Under  such  circumstances,  her  occupancy  up 
to  1873,  Avhen  she  died,  could  not  be  regarded  as  a  bar  to 
relief  on  the  part  of  complainant. 

The  occupation,  by  the  widow,  of  lands  of  her  deceased 
husband,  where  she  has  dower  and  homestead  rights,  however 
long  continued,  can  not  be  regarded  as  a  bar  to  a  recovery  on 
the  part  of  the  heir  of  the  fee.  That  princijDle  of  law  which 
bars  a  recovery  on  the  ground  of  laches,  has  no  application  to 
such  a  case. 

The  decree  of  the  circuit  court,  in  our  judgment,  was  right, 

and  it  will  be  affirmed. 

Decree  affirmed. 


Benjamin  Y.  Page  et  al. 

V. 

Egbert  W.  Wallace. 

Judgment  by  confession  —  terms  upon  opening  and  alloioing  defense.  Where 
a  judgment  by  confession,  under  a  warrant  of  attorney,  is  opened,  and  the 
defendant  allowed  to  plead  a  defense,  the  court  has  no  right  to  require  the 
defendant  to  bring  into  court  the  sum  supposed  to  be  due,  as  a  condition  to 
opening  the  case.  The  judgment  may  be  allowed  to  stand,  as  a  security  for 
the  creditor,  till  after  the  trial  of  the  issues  tendered  on  the  defense. 
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Writ  of  Ereor  to  the  Superior  Court  of  Cook  county; 
the  Hon.  Joseph  E.  Gary^  Judge,  presiding. 

On  the  21st  day  of  December,  1876,  the  defendant  in  error, 
Robert  W.  Walhice,  caused  a  judgment  to  be  entered,  by  con- 
fession, in  the  Superior  Court  of  Cook  county,  before  the  clerk, 
in  vacation,  against  Benjamin  V.  Page,  AVilliam  Sprague  and 
Henry  H.  Honore,  for  the  sum  of  $7855,  upon  a  promissory 
note,  dated  November  27,  1875,  signed  individually  by  said 
Page,  Sprague  and  Honore,  promising  to  pay  to  their  own 
order  $7760,  with  ten  per  cent  per  annum  interest,  by  them 
indorsed  to  John  S.  Wallace,  and  by  him  indorsed  to  defendant 
in  error.  Attached  to  the  note  was  the  usual  power  of  attorney 
to  confess  judgment,  in  which  was  included  $50  attorneys'  fees. 
On  the  30th  day  of  December  1876,  the  defendants  Page  and 
Sprague,  noAV  plaintiffs  in  error,  moved  the  said  court  to  set 
aside  the  judgment,  and  for  leave  to  plead  to  the  declaration,  for 
reasons  that  the  judgment  was  entered  for  more  than  the 
amount  due  upon  the  note,  and  that  there  was  usury  in  the  loan 
of  money  for  which  the  note  was  given,  of  Avhich  the  plaintiff 
had  notice.     The  motion  was  continued  until  Jan.  23,  1877. 

Affidavits  on  the  part  of  Page  and  Sprague,  submitted  on 
the  motion,  tended  to  show  that  the  note  upon  which  the  judg- 
ment Avas  entered  up  was  given  in  renewal  of  a  series  of  others, 
the  first  of  wdiich  w^as  given  on  the  14th  day  of  April,  1871, 
by  Honore,  payable  to  his  own  order,  indorsed  by  him  and 
guaranteed  by  Page  and  Sprague,  upon  a  loan  of  money, 
$7500,  by  Wallace  to  Honore,  the  note  being  for  that  amount, 
payable  five  months  after  date,  with  eight  per  cent  per  annum 
interest;  that  Wallace  deducted  tAvo  per  cent  per  month  from 
the  face  of  the  note  for  interest,  Honore  only  receiving  the 
balance  of  $6975,  and  that  upon  the  subsequent  rencAvals  a 
large  amount  of  usurious  interest  was  paid.  The  statements  as 
to  usury  w^ere  upon  information  and  belief,  the  affiants  not 
appearing  to  have  any  personal  knowledge  upon  the  subject, 
and  no  affidavit  of  Honore  being  offered. 
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There  were  affidavits  on  the  part  of  plaintiff  below  in 
denial  of  the  usury,  and  going  to  show  that  he  purchased  the 
note  before  maturity  and  without  notice  of  the  alleged  usury. 
The  court  below  then  ordered  that  the  defendants  make  a  calcu- 
lation of  the  amount  due,  by  taking  as  a  principal  the  amount 
alleged  by  them  to  have  been  originally  loaned  on  April  14, 
1871,  and  calculate  thereon  interest  at  six  per  cent,  deducting 
payments  made,  etc.;  upon  which  basis  of  calculation  defend- 
ants found  1877.99  to  be  the  balance  due,  and  made  affidavit 
thereto,  resting  to  quite  an  extent  upon  information  and  be- 
lief. Thereupon,  plaintiff  claimed  there  had  not  been  the 
amount  of  payments  received  as  charged  in  defendants^  affi- 
davit, and  the  court  ordered  that  plaintiff  make  a  calculation  of 
the  amount  due,  upon  the  basis  above  named,  allowing  credit 
only  for  the  payments  as  shown  to  have  been  received  by  the 
affidavits  on  the  part  of  the  plaintiff.  The  calculation  thus 
made  showed  the  amount  due  to  be  $2247.36.  Thereupon,  on 
January  23,  1877,  the  court  made  an  order  staying  the  execu- 
tion and  granting  leave  to  the  defendants  Page  and  Sprague 
to  plead  to  the  plaintiff's  declaration,  upon  the  defendants 
paying  into  court,  for  plaintiff's  use,  the  sum  of  $2247.36,  with 
interest  thereon  from  December  30,  1876,  within  ten  days  from 
the  date  of  the  order.  The  defendants  thereupon  sued  out 
this  writ  of  error. 

Messrs.  Leake  &  Yolke,  for  the  plaintiffs  in  error. 

Messrs.  Small  &  Mooee,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  court  below  appears  to  have  been  satisfied  from  the  affi- 
davits (although  upon  information  and  belief,  as  to  the  usury) 
that  the  defendants,  upon  some  terms,  should  be  let  in  to  make 
that  defense.  The  question  presented  on  the  record  is,  whether 
the  order  made  by  the  court  below,  prescribing  the  terms  upon 
which  the  defendants  should  be  admitted  to  plead  such  defense, 
is  in  accordance  with  the  law  and  practice  in  this  State. 
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The  order  made  must  have  been  upon  the  theory  tliat  this 
was  an  application  to  the  equitable  jurisdiction  of  the  court, 
and  the  court  would  compel  the  party  applying  to  do  what 
was  equitable — to  pay  the  money  that  had  been  really  advanced, 
Avith  legal  interest.  Even  under  such  rule  we  regard  the  terms 
imposed  as  too  rigorous  in  accepting  the  plaintiff's  rather  than 
the  defendant's  statement  of  the  amount  due,  and  requiring  it 
to  be  paid  within  ten '  days.  We  think  no  further  condition 
should  have  been  required  in  this  respect,  than  consent  to  sub- 
mit to  the  rendition  of  a  judgment  for  the  amount  actually 
loaned,  with  legal  interest,  as  the  same  should  be  found  to  be 
due  upon  trial  at  law  in  due  course. 

But  we  are  inclined  to  hold  that,  agreeably  to  the  practice 
which  has  been  recognized  by  this  court,  no  terms  of  the  kind 
should  have  been  imposed. 

Such  equitable  terms  were  imposed  in  the  case  of  Jlindle  v. 
O^Brien,  1  Taunt.  413,  in  the  Court  of  Common  Pleas,  decided 
in  1809,  where  there  was  a  motion  to  set  aside  a  judgment 
which  had  been  entered  upon  a  warrant  of  attorney,  to  enable 
the  defendant  to  come  in  and  plead  usury.  It  was  there  said 
by  Chambre,  J. :  "  But  this  is  an  application  to  the  equitable 
jurisdiction  of  the  court,  and  the  court  will  compel  the  party 
applying  to  do  what  is  equitable ;  which  is,  to  pay  the  money 
that  has  been  really  advanced,  with  legal  interest."  In  Roberts 
v.  Goff,  (4  Barn.  &  Aid.  92,  6  Eng.  C.  L.  403,)  before  the 
Court  of  King's  Bench,  in  1820,  a  case  of  a  like  application,  it 
was  insisted  by  counsel  that  the  judgment  could  not  be  set 
aside  but  upon  the  terms  of  the  party  paying  the  money  actu- 
ally advanced,  with  legal  interest,  citing  the  case  of  Hindle  v. 
0  ^Brien. 

But  it  was  there  said,  by  Bayley,  J. :  "  We  can  not  impose 
such  terms.  The  instrument  is  void.  It  is  not  good  at  law. 
The  construction  and  practice  of  this  court  has  always  been 
different;  and  I  have  reason  to  know  that  some  of  the  learned 
persons  who  argued  that  case  in-  the  Common  Pleas,  were  not, 
at  the  time,  at  all  satisfied  with  the  decision."    It  appears  to  be 


88  Page  et  al.  v.  Wallace.  [Sept.  T. 

Opinion  of  the  Court. 

tlie  practice  in  the  English  Court  of  Exchequer^  as  stated  by 
Chancellor  Ken^t^  in  Fanning  v.  Dunham,  5  Johns.  Ch.  122, 
not  to  exercise  the  power  at  all  to  set  aside  judgments  in  such 
cases. 

In  Fleming  v.  JenJcs,  22  111.  475,  this  court  recognized  the 
fact  to  be  that,  in  some  of  the  American  courts,  the  applica- 
tion to  set  aside  judgments  thus  entered,  for  such  cause,  had 
been  uniformly  refused,  and  the  party  turned  over  to  the  court 
of  chancery. 

In  that  case  the  court  below  had  overruled  a  motion  to  set 
aside  a  judgment,  entered  by  confession,  under  a  warrant  of 
attorney,  because  usury  entered  into  the  consideration  of  the 
judgment.  This  court  reversed  the  order  of  the  court  below, 
and  remanded  the  case,  with  directions  to  alloAv  the  defendant 
to  plead  to  the  merits.  Although  the  question  there  presented 
w^as  only  upon  the  refusal  to  exercise  the  power  to  set  aside 
the  judgment  at  all,  yet  this  matter  of  the  imposition  of  equit- 
able terms  in  its  exercise  was  quite  fully  considered,  and  the 
tenor  of  the  decision  is  to  the  effect,  that  there  should  be  the 
exercise  of  no  further  equitable  power  in  such  regard  than  to 
allow  the  judgment  to  stand  for  the  security  of  the  creditor 
till  after  the  trial  of  the  question  of  usury.  And,  as  the  case 
was  remanded  with  directions  to  alloAv  the  defendant  to  plead 
to  the  merits,  without  prescribing  any  such  equitable  terms  to 
be  complied  with  by  the  defendant  as  the  court  below  required 
here,  Ave  regard  it  to  be  the  fair  inference,  from  that  decision, 
that  there  should  be  no  such  terms,  and  that  we  but  follow 
that  decision  in  so  holding. 

As  to  the  objection  that  the  judgment  could  not  be  set  aside 
at  the  subsequent  January  term,  that  is  disposed  of  adversely 
to  defendant  in  error  in  the  case  of  Hibhard  v.  Mueller,  %Q 
in.  256. 

The  judgment  Avill  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Alfred  Osborn 

V. 

John  Y.  Farwell. 

1.  Lease — construed  as  to  payment  for  abridgement  -of  term.  Wliere  a  lease 
provided  that  in  case  the  tenant  was  required  to  surrender  before  the  expira- 
tion of  his  term,  a  proportionate  allowance  of  rent  should  be  made  to  him  by 
the  lessor  for  the  time  his  occupancy  should  be  abridged  from  such  cause,  and 
then,  in  a  new  sentence,  provided  to  the  same  effect  in  case  the  premises  should 
become  untenantable  by  fire,  "such  aUoivance^'  to  be  paid  in  the  lands  taken  by 
the  lessee  of  the  tenant  in  payment  of  the  rent,  it  was  held,  that  the  payment 
in  the  lands  applied  to  either  contingency  upon  which  the  tenant's  occupancy 
might  be  abridged. 

2.  Contract — punctuation  as  explaining.  Punctuation  in  written  contracts 
may  sometimes  shed  light  upon  the  meaning  of  the  parties,  but  is  never  allowed 
to  overturn  what  seems  the  plain  meaning  of  the  whole  contract. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Steele  &  Jones,  for  the  appellant. 

Messrs.  Hitchcock  &  Dupee,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Appellee,  being  the  owner  of  a  building  in  Chicago,  called 
the  "Arcade  Building,^^  let  a  part  of  the  same  to  the  United 
States  for  offices,  court  rooms,  etc.,  and  having  permission  to 
let  the  fifth  floor  to  other  tenants,  subject  to  the  control  of  the 
officers  of  the  government  as  to  the  character  of  the  occupants, 
the  mode  of  occupancy,  and  subject  to  the  right  of  the  govern- 
ment to  require  the  fifth  floor  to  be  vacated  at  any  time. 

On  this  condition  appellee  leased  the  fifth  floor  to  Darling, 
on  the  12th  of  August,  1873,  by  a  lease,  to  run  until  Septem- 
ber 20,  1876,  at  the  rate  of  $2400  per  annum,  and  accepted, 
in  payment  of  the  rent  for  the  whole  term,  the  conveyance  to 
him  by  Darling  of  certain  lands,  among  which  were  certain 
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lands  in  Dunklin  county,  Missouri,  which  were  taken  at  the 
price  of  $5700. 

The  lease  contained  the  following:  "If  said  Darling  shall 
be  required  by  the  United  States  government  to  leave  and 
vacate  said  premises  before  the  termination  of  this  lease,  a 
proportionate  allowance  of  rent  shall  be  made  to  said  Darling 
by  said  Farwell  for  the  time  his  occupancy  of  said  premises 
shall  be  abridged  from  such  cause.  And  in  case  said  premises 
shall  be  destroyed  by  fire,  so  as  to  be  rendered  untenantable, 
a  proportionate  allowance  of  rent  shall  be  made  to  said  Dar- 
ling by  said  Farwell  for  the  time  said  premises  shall  thus 
remain  untenantable;  and  such  allowance  may  be  paid  by  said 
Farwell  in  said  lands  in  Dunklin  county,  at  the  same  price 
paid  by  Farwell,     *     *     *     at  the  election  of  said  Farwell.'^ 

Darling  assigned  this  lease  to  Osborn,  the  appellant,  who 
occupied  this  fifth  floor  until  some  time  in  July,  1874,  Avhen, 
upon  the  demand  of  the  United  States  government,  he  was 
required  to  leave  and  vacate  the  premises.  Having  done  so, 
he  became,  under  the  lease  and  assignment,  entitled  to  a  "  pro- 
portionate allowance  gf  the  rent  for  the  time  his  occupancy  of 
the  premises  ^^  was  abridged. 

The  only  question  submitted  to  this  court  relates  to  the 
kind  of  payment  Farwell  is  bound  to  make.  He  insists  that 
he  has  a  right  to  make  payment  in  the  lands  in  Dunklin 
county,  Missouri,  while  appellant  demands  payment  in  cash. 
The  case  must  turn  upon  the  construction  of  the  words  of  the 
lease  above  quoted. 

Appellant  insists,  because  the  description  of  the  first  con- 
tingency, upon  which  a  proportionate  allowance  of  rent  was 
to  be  made,  closes  with  a  period,  and  the  description  of  the 
second  contingency  begins  with  a  capital  letter,  and  is  found 
in  a  second  and  separate  sentence  and  in  the  same  sentence  in 
which  the  provision  for  payment  in  land  is  found,  that  the 
provision  for  payment  in  land  applies  only  to  the  second  con- 
tingency. In  other  words,  if  "his  occupancy'^  had  been 
"  abridged  ^^  by  the  destruction  of  the  premises  by  fire,  Far- 
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well  would  have  had  the  right  to  make  compensation  in  land, 
but  having  been  abridged  by  the  intervention  of  the  United 
States,  he  is  bound  to  make  compensation  in  money. 

This  position  can  not  be  sustained.  Punctuation  in  Avritten 
contracts  may  sometimes  shed  light  upon  the  meaning  of  the 
parties,  but  it  must  never  be  allowed  to  overturn  what  seems 
the  plain  meaning  of  the  whole  contract.  It  seems  plain  to 
us,  that  when  the  parties  say,  "such  allowance  may  be  paid 
>'fi  ^^  ^  in  land,^^  they  meant  such  allowance,  from  which- 
ever cause  arising,  may  be  so  paid.  The  very  phrase,  "  a  pro- 
portionate amount  of  rent  shall  be  made,'^  suggests  the  idea 
that  the  amount,  when  ascertained,  is  to  be  adjusted  in  some 
manner  other  than  by  full  payment  in  cash.  In  our  view,  the 
words  of  this  lease,  notwithstanding  the  period,  indicate  that 
two  contingencies  are  described,  and  upon  the  happening  of 
either  a  proportionate  allowance  of  rent  was  to  be  made  to  the 
tenant ;  and  such  allowance,  whether  growing  out  of  the  first 
or  second  contingency,  was  to  be  paid  by  Farwell,  at  his  elec- 
tion, in  land,  as  provided  in  the  lease. 

We  hold  that  the  circuit  court  gave  the  true  construction  to 
this  clause  of  the  lease,  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


William  F.  Heath  et  al. 

V. 

George  W.  Hyde. 

1.  Bankruptcy — placita »not  necessary  to  decree.  A  decree  of  the  United 
States  District  Court,  under  the  Bankrupt  act  of  1841,  declaring  a  person  a 
bankrupt  and  appointing  an  assignee,  is  not  void  for  want  of  a  placita  or  con- 
vening order  of  the  c«urt,  and  it  is  error  to  exclude  the  same  as  evidence  for 
the  want  of  such  order,  formal  entries  being  dispensed  with  by  that  act. 

2.  Same — assignee's  deed.  It  is  not  required  that  a  complete  transcript  of 
the  record  and  files  shall  be  given  in  evidence  to  support  the  deed  of  an  as- 
signee in  bankruptcy.     A  certified  copy  of  the  order  decreeing  bankruptcy  and 
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appointing  the  assignee  is  sufficient,  under  the  act  of  Congress.  All  such 
deeds,  reciting  the  decree  in  bankruptcy  and  the  assignees'  appointment,  sup- 
ported by  a  certified  copy  of  such  decree,  are  made  full  and  complete  evidence 
both  of  the  bankruptcy  and  the  assignment,  and  supersede  the  necessity  of 
any  other  proof  to  validate  such  deeds. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
JosiAH  McRoBEETS^  Judge,  presiding. 

This  was  a  bill  in  chancery,  brought  by  John  I.  Heath,  in 
his  lifetime,  against  George  W.  Hyde,  to  remove  a  cloud  from 
the  title  of  a  lot  in  the  city  of  Joliet,  growing  out  of  a  tax 
deed.  The  opinion  states  all  the  facts  necessary  to  an  under- 
standing of  the  points  decided. 

Mr.  Edmund  S.  Holbrook,  for  the  appellants. 

Mr.  George  S.  House,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

When  this  case  was  before  us  at  a  former  term,  an  intima- 
tion was  thrown  out  that  the  record  of  the  decree  of  the  Dis- 
trict Court  of  the  United  States,  declaring  James  B.  Campbell 
a  bankrupt  and  appointing  William  C.  Bostwick  his  assignee, 
was  defective,  because  it  contained  no  placita  or  convening 
order  of  the  court.  This,  however,  was  but  an  intimation. 
The  specific  objection  had  not  been  urged  in  the  court  below, 
and  it  was,  therefore,  improper  for  us  to  consider  it  here — and 
this  is  all  that  was  decided  on  that  point.  But  this  specific 
objection  was  urged  upon  the  last  trial  in  the  court  below, 
and  the  question  it  presents  is  now,  for  ijie  first  time,  properly 
before  us  for  determination. 

On  looking  into  the  Bankrupt  act  of  1841,  we  find  that  it 
is  provided  in  section  6,  ^Hhat  the  district  court  in  every  dis- 
trict shall  have  jurisdiction  in  all  matters  and  proceedings  in 
bankruptcy  arising  under  this  act,  *  *  ^^  the  said  juris- 
diction to  be  exercised  summarily,  in  the  nature  of  summary 
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proceedings  in  equity.  *  "^  *"  And  in  section  13 :  ^^That 
the  proceedings  in  all  cases  in  bankruptcy  shall  be  deemed 
matters  of  record;  but  the  same  shall  not  be  required  to  be 
recorded  at  large,  but  shall  be  carefully  filed,  kept  and  num- 
bered in  the  office  of  the  court,  and  a  docket  only,  or  short 
memorandum  thereof,  with  the  numbers,  kept  in  a  -book  by 
the  clerk  of  the  court.^'  And  in  section  15:  ^^That  a  copy 
of  any  decree  of  bankruptcy  and  the  appointment  of  assignees, 
as  directed  by  the  third  section  of  this  act,  shall  be  recited  in 
every  deed  of  lands  belonging  to  the  bankrupt,  sold  and  con- 
veyed by  any  assignees  under  and  by  virtue  of  this  act;  and 
that  such  recital,  together. with  a  certified  copy  of  such  order, 
shall  be  full  and  complete  evidence  both  of  the  bankruptcy 
and  assignment  therein  recited,  and  supersede  the  necessity 
of  any  other  proof  of  such  bankruptcy  and  assignment  to  val- 
idate the  said  deed;  and  all  deeds  containing  such  recital,  and 
supported  by  such  proof,  shall  be  as  effectual  to  pass  the  title 
of  the  bankrupt  of,  iii  and  to  the  lands  therein  mentioned  and 
described  to  the  purchaser,  as  fully,  to  all  intents  and  pur- 
poses, as  if  made  by  such  bankrupt  himself,  immediately  before 
such  order.'^     Sec.  5,  U.  S.  Statutes  at  large,  pp.  445-448. 

The  deed  of  the  assignee,  here  offered  in  evidence,  recites  a 
copy  of  the  decree  of  bankruptcy  and  appointment  of  the 
assignee,  and  the  objection  is,  only,  that  there  is  no  placita 
or  convening  order  in  the  certified  copy  of  the  order  offered 
in  evidence.  It  will  be  observed  that  no  formal  and  complete 
record  was  required  to  be  entered  upon  the  books  of  the  clerk, 
but  this,  on  the  contrary,  was  expressly  dispensed  with,  and 
it  is  not  required  that  a  complete  transcript  of  the  records 
and  files  shall  be  gi-ven  in  evidence  to  support  the  deed, 
but  a  certified  copy  of  the  oi^der  decreeing  bankruptcy  and 
appointing  an  assignee,  is  sufficient. 

The  order  offered  in  evidence  is  certified  by  the  clerk  of  the 
district  court  as  ^^a  true  and  correct  copy  from  the  record  of 
bankrupt  decrees  in  the  District  Court  of  the  United  States 
for  the  district  of  Illinois,  of  the  decree  of  date  Oct.  3,  1842, 
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declaring  James  B.  Campbell  a  bankrupt^  and  appointing 
Wm.  C.  Bostwick  assignee  of  the  same^  and  also  of  the  rule 
in  bankruptcy^  number  fifty-one,,  as  prescribed  by  said  court, 
as  the  same  remain  of  record  in  my  office.^' 

The  statute  makes  the  certificate  of  the  clerk  evidence  of 
the  genuineness  of  the  order — that  it  is  the  order  of  the  court 
which  he  certifies  it  to  be — and  hence  renders  a  placita  unne- 
cessary. 

This  certificate,  in  our  opinion,  sufficiently  meets  the  require- 
ments of  the  statute,  and  we  must  therefore  hold,  the  ruling 
below,  excluding  the  certified  copy  of  the  order,  was  error,  for 
which  the  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


The  Chicago  West  Division  Eailway  Company 

V. 

JopiN  Hughes. 

Damages — when  excessive.  In  this  case  the  plaintiff  recovered  $4500  for  the 
fracture  of  his  arm  by  being  run  over  by  a  street  car,  the  only  proof  of  the  last- 
ing character  of  the  injury  being  that  of  the  plaintiff  and  a  fellow  laborer,  from 
which  it  was  claimed  he  could  not  do  the  work  of  an  able-bodied  man :  Held, 
that  the  damages  were  excessive. 

Appeal  from  the  Circuit  Court  of  McHenry  county ;  the 
Hon.  T.  D.  Murphy,  Judge,  presiding. 

Messrs.  A yer  &  Kales,  for  the  appellant, 

Mr.  E.  A.  Sherburne,  for  the  appellee. 

Per  Curiam:  This  ig  an  appeal  by  the  street  railway  com- 
pany from  a  judgment  of  $4500,  recovered  by  the  appellee, 
for  a  fracture  of  his  left  arm,  which  happened  on  Sunday  even- 
ing, the  6th  of  February,  1870,  from  his  being  run  over  by 
one  of  the  defendant's  street  cars.    Upon  a  former  trial  appellee 
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recovered  a  verdict  for  $5000,  of  which,  upon  a  motion  for  a 
new  trial,  he  remitted  $2000,  and  judgment  was  rendered  for 
$3000,  which,  upon  appeal  to  this  court,  was  reversed  for  error 
in  an  instruction.     69  111.  170. 

The  errors  now  assigned  are,  that  the  present  verdict  is  man- 
ifestly against  the  weight  of  evidence,  and  that  the  damages 
are  excessive. 

There  was,  upon  the  former  occasion,  an  intimation  of  dissat- 
isfaction with  the  verdict  as  to  its  being  sustained  by  the  evi- 
dence. At  the  last  trial  appellee's  witnesses  appear  to  have 
been  the  same,  while  the  defense  was  materially  strengthened 
by  the  additional  testimony  of  one  of  the  passengers,  not  a 
witness  before,  who  saw  the  accident  and  fully  corroborated 
the  account  given  by  the  conductor  and  driver  of  the  car,  as 
to  the  way  in  which  it  occurred.  But  without  more  upon 
this  point,  we  look  upon  the  damages  as  excessive.  All  the 
testimony  as  to  the  lasting  character  of  the  injury  is  that  of 
appellee  and  Thomas  Mooney,  a  fellow  workman.  Appel- 
lee's business  is  shown  to  be  that  of  a  grain  trimmer,  the  work 
being  to  stow  the  grain  as  it  comes  from  the  elevator;  the  men 
are  paid  so  much  for  the  job  and  divide  the  money  equally. 
Appellee  testifies  that  he  could  not  earn  one-half  as  much  as 
before,  but  says  that  the  last  two  seasons  he  worked  in  a  gang  of 
six  men ;  that  they  gave  him  an  equal  share  of  the  wages,  but 
it  was  because  they  wanted  to  assist  in  taking  care  of  himself 
and  wife.  Mooney  testifies  that  appellee,  since  the  injury, 
could  not  do  the  work  of  an  able-bodied  man,  and  his  fellow 
workmen  took  compassion  on  him  and  helped  him  along;  that 
he  could  do  a  little  more  than  half  as  much  as  before.  He 
states,  on  cross-examination,  that  he  had  worked  with  appel- 
lee since  his  injury,  on  equal  terms;  that  appellee  does  not  get 
as  much  work  as  a  good  man ;  that  witness  had  always  divided 
with  appellee  when  he  had  worked  with  witness'  gang ;  that 
he  could  not  do  as  much  work  as  he  could  before  the  accident. 

Upon  consideration  of  the  whole  evidence,  we  are  of  opinion 
that  it  does  not  justify  a  verdict  for  such  an  amount  of  damages 
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as  was  recovered  in  this   case^  and  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Judgment  reversed 

Mr.  Justice  Dickey  :  I  concur  in  the  conclusion  of  the 
court,  but  rest  my  judgment  upon  the  ground  that  plaintiff's 
injury  arose  from  his  own  fault. 


John  Gaerison  alias  John  Dimmick 

V. 

The  People  of  the  State  of  Illinois. 

1.  Indictment — not  found  within  period  of  limitation,  had.  A  count  in  an  in- 
dictment found  in  September,  1876,  charging  a  larceny  to  have  been  committed  in 
January,  1866,  without  showing  that  the  accused  had,  at  any  time,  been  a  "per- 
son fleeing  from  justice,"  is  clearly  bad,  as  showing  on  its  face  that  the  offense 
was  barred. 

2.  Limitation — as  to  criminal  prosecutions — effect  of  repeal.  Under  the  Eev. 
Stat,  of  1874,  the  revision  and  repeal  thereby  of  any  statute  of  limitation  does 
not  stop  the  running  of  such  statute  as  against  offenses  committed  before  such 
revision  or  repeal,  but  as  to  such  offenses  such  statute  is  continued  in  force. 

Writ  of  Error  to  the  Circuit  Court  of  DuPage  county ; 
the  Hon.  H.  H.  Cody,  Judge,  presiding. 

Mr.  H.  F.  Yallette,  for  the  plaintiff  in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error  was  convicted  of  larceny  upon  the  second 
count  of  an  indictment;  the  other  counts  were  quashed  by  the 
Court  before  trial.  A  motion  to  quash  the  second  count  was 
made  before  plea,  and  overruled,  and  this  is  assigned  as  error. 
That  count  charges  the  larceny  to  have  been  committed  on  Jan- 
uary 21,  1866.  The  indictment  was  found  at  September  term, 
1876.    The  statute  of  limitations  in  force  in  1866,  provided  that 
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no  person  should  be  prosecuted  or  tried  for  larceny,  "  unless  tlie 
indictment  for  the  same  shall  be  found  by  a  grand  jury  with- 
in three  years  next  after  the  offense  shall  have  been  done  or 
committed,  provided  that  nothing  herein  contained  shall  ex- 
tend to  any  person  fleeing  from  justice/'  This  indictment, 
upon  its  face,  shows  it  was  not  found  until  more  than  three 
years  after  the  alleged  commission  of  the  offense,  and  this 
count  does  not  contain  a  charge  that  the  accused  had,  at  any 
time,  been  a  ^^  person  fleeing  from  justice.''  Under  that  stat- 
ute the  count  is  clearly  bad,  and  ought  to  have  been  quashed, 
unless  that  statute  be  rendered  inoperative  by  subsequent  legis- 
lation. In  the  Revised  Statutes  of  1874  there  is  a  repealing 
statute  covering  the  former  criminal  code  and  laws  of  limita- 
tion, and  at  the  end  thereof  it  is  provided,  "  When  any  limita- 
tion law  has  been  revised  by  this  or  the  27th  General  Assembly, 
and  the  former  limitation  law  repealed,  such  repeal  shall  not 
be  construed  so  as  to  stop  the  running  of  any  statute,  but  the 
time  shall  be  construed  as  if  such  repeal  had  not  been  made." 
The  statute  of  limitation  applicable  to  this  case  was  revised, 
and  the  former  limitation  was  repealed,  and  this  statute  had 
begun  to  run  before  the  revision  and  repeal.  Hence  it  did 
not  cease  to  run.  By  this  saving  section,  all  the  limitations, 
with  all  their  provisos  and  exceptions,  which  were  in  force 
and  had  begun  to  run  before  the  revision,  are  continued  in 
force  as  to  all  offenses  alleged  to  have  been  committed  before 
the  revision  and  repeal  of  the  same.  On  the  face  of  the  count 
the  prosecution  was  shown  to  have  been  barred,  and  the  count 
ought  to  have  been  quashed.  The  judgment  of  conviction 
must  be  reversed  and  defendant  discharged. 

Judgment  reversed. 


7—87  III. 
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S.  CoFFMAN  et  ah 

V. 

D.  C.  Campbell  &  Co. 

1.  Draft — acceptance,  whether  conditional.  A  telegram  agreeing  to  accept  a 
person's  draft  for  a  certain  sum,  "for  stock,"  is  not  a  conditional  contract, 
but  an  absolute  undertaking  to  accept  and  pay  tlie  same ;  and  a  party  dis- 
counting the  draft,  on  the  faith  of  such  telegram,  is  entitled  to  recover  the 
amount  of  the  party  so  agreeing  to  accept. 

2.  Same — condition  as  to  acceptance  must  be  clearly  expressed.  It  is  the  duty 
of  a  party  agi-eeing  to  accept  a  draft  to  be  drawn  on  him  to  express  clearly 
the  condition  of  his  acceptance,  if  he  desires  to  make  it  conditional,  and  the 
burden  is  upon  him  to  show  it,  and  not  upon  the  holder  of  the  bill. 

3.  In  a  telegram  to  a  party,  in  relation  to  a  draft,  that  the  person  sending 
the  dispatch  "  will  pay  A  B's  draft,  twenty-three  hundred  dollars,  for  stock," 
the  words,  "  for  stock,"  subserves  no  purpose  as  between  the  payee  and  the 
acceptor.  At  most,  those  words  are  but  an  indication  of  the  nature  of  the 
consideration  as  between  the  drawer  and  the  acceptor. 

4.  Usage — requisites.  An  usage  of  trade  must  be  generally  known  and 
established,  and  so  well  settled  and  so  uniformly  acted  upon  as  to  raise  a  fair 
presumption  that  it  was  known  to  both  contracting  parties,  and  that  they  con- 
tracted in  reference  to  it  and  in  conformity  to  it.  Proof  of  a  particular  usage 
among  commission  merchants,  in  Chicago,  in  respect  to  the  acceptance  of 
drafts,  not  extending  to  bankers,  nor  to  a  foreign  State  where  a  draft  is  nego- 
tiated, fails  to  establish  any  binding  usage. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Messrs.  Barge,  Denslow  &  Dixon,  for  the  appellants. 

Messrs.  Fuller  &  Smith,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  in  the  Cook  circuit  court,  brought  by 
D.  C.  Campbell  &  Co.,  doing  business  as  bankers,  plaintiffs, 
and  against  L.  T.  Smith,  S.  Coffman  and  N.  B.  Ream,  defend- 
ants, on  their  alleged  acceptance  of  a  certain  bill  of  exchange 
for.  twenty-three  hundred  dollars,  drawn  upon  them  by  one 
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A.  Harper,  and  on  which  plaintiffs  advanced  the  money  therein 
specified. 

The  facts  are,  briefly,  these:  On  April  5,  1872,  plaintiffs 
sent  a  telegram  to  defendants,  as  follows :  "  Will  you  honor 
draft  drawn  by  A.  Harper  for  twenty-three  hundred  dollars ?'' 
On  the  following  day,  plaintiffs  received  from  defendants  this 

teles^ram : 

"  U,  S.  Yards,  III,  April  6,  1872. 
''  To  D.  a  Campbell: 

"  Will  pay  A.  Harper  draft,  twenty-three  hundred  dollars, 

for  stock. 

"Smith,  Coffman  &  Ream.'^ 

A.  Harper,  on  receipt  of  this  telegram  by  plaintiffs,  on  April 

6,  1872,  drew  this  draft: 

"  Centreville,  April  6,  1872. 

"At  sight,  pay  to  the  order  of  D.  C.  Campbell  &  Co.  twenty- 
three  hundred  dollars,  value  received,  and  charge  to  account 
of  A.  Haeper. 

"  To  Smith,  Coffman  &  Ream,  Union  Stock  Yards,  Chicago.'^ 

This  draft,  when  presented  .to  the  defendants,  they  refused 
to  accept;  hence  this  action. 

The  declaration,  in  the  several  counts,  alleged  the  necessary 
facts  with  legal  precision  and  in  due  form.  The  general  issue 
was  put  in  to  the  first,  fourth  and  to  the  common  counts,  and  a 
general  demurrer  to  the  second  and  third  counts,  which  was 
overruled,  and  the  general  issue  pleaded  thereto,  and  four  special 
pleas,  averring,  in  substance,  in  the  second  plea,  or  first  special 
plea,  that  the  draft  was  not  applied  on  the  purchase  or  for  pay- 
ment of  stock,  nor  did  defendants  receive  any  stock  therefor, 
and,  in  the  second  special  plea,  that  the  bill  of  exchange  was 
not  drawn  by  Harper,  and  the  money  obtained  of  plaintiffs  to 
pay  for  stock  already  theretofore  purchased  by  Harper  and 
shipped  to  the  defendants.  The  third  special  plea  averred 
more  in  detail  the  arrangement  between  Harper  and  defend- 
ants as  to  acceptance  of  Harper's  drafts,  provided  the  same 
were  used  in  the  purchase  and  payment  of  stock  by  Harper, 
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and  by  him  shipped  to  defendants ;  and  the  remaining  fourth 
special  plea  averred  that,  neither  before  the  making  of  the 
draft  or  conditional  acceptance,  or  since,  did  defendants  receive 
from  Harper  or  plaintiffs  any  stock  for  which  the  draft  was 
drawn,  or  on  account  of  which  said  conditional  acceptance 
was  made. 

To  these  special  pleas  there  was  a  demurrer,  which  was 
sustained.  The  remaining  issues  were  tried  by  a  jury,  who, 
under  instructions,  returned  a  verdict  for  the  plaintiffs  for  the 
amount  of  the  draft  and  interest  thereon.  A  motion  for  a 
new  trial  was  denied,  and  judgment  rendered  on  the  verdict, 
to  reverse  which  defendants  appeal. 

These  rulings  bring  up  the  important  question,  was  the 
acceptance  of  this  draft  by  defendants  conditional  ? 

It  is  argued  by  appellants,  if  there  was  any  contract,  it  was 
one  of  conditional  acceptance,  or  of  an  agreement  to  accept 
on  the  happening  of  a  contingency,  namely:  the  shipping  of 
stock,  which  not  having  happened,  there  can  be  no  recovery, 
and  the  burden  of  proof  is  on  the  plaintiffs. 

It  will  be  seen,  by  reference  to  the  terms  of  the  acceptance, 
there  is  no  intimation  in  it  that  stock  of  any  kind  was  to  be 
shipped, — that  was  no  part  of  the  contract,  and  it  nowhere 
appears  that  plaintiffs  proposed  to  advance  money,  or  did 
advance  any,  on  the  faith  of  any  shipments  of  stock.  It  no- 
wdiere  appears  that  appellants,  when  they  telegraphed  their 
agreement  to  accept  Harper's  draft,  suggested  they  would  not 
pay  it  unless  it  was  accompanied  by  a  bill  of  lading,  or  until 
a  shipment  of  stock  was  made,  or  that  such  was  their  inten- 
tion. Had  it  been  their  intention,  they  certainly  should  have 
made  that  a  part  of  their  acceptance;  it  should  have  been  one 
of  the  terms,  if  fair  dealing  was  intended,  and  it  was  their 
duty  so  to  have  informed  appellees.  It  is  the  duty  of  a  party, 
under  such  circumstances,  to  express  clearly  the  condition  of 
his  acceptance,  if  he  designs  to  make  it  conditional,  and  the 
burden  is  upon  him  to  show  it,  and  not  upon  the  holder  of 
the  bill.     Chitty  on  Bills,  303. 
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If  an  acceptor  does  not  desire  to  become  absolutely  liable, 
it  is  a  very  easy  matter  so  to  word  the  contract.  It  is  his  duty 
to  express  himself  and  his  intentions  in  such  terms  as  to  leave 
no  doubt  his  acceptance  was  conditional,  and,  as  it  is  his  busi- 
ness so  to  express  himself,  the  interpretation  of  the  agreement 
must  be  against  him,  on  a  familiar  principle.  United  States 
Y,  Bank  of  Metropolis,  15  Peters,  396;  Tape^/  v.  Church,  4 
Watts  &  Serg.  346. 

The  rule,  we  believe,  is  generally  accepted  and  understood 
to  be,  if  a  party  proposes  to  make  a  conditional  acceptance 
only,  and  commits  that  acceptance  to  writing,  he  must  be 
careful  to  express  fully  the  condition  therein.  He  is  not  per- 
mitted to  use  general  terms,  and  then  exempt  himself  from 
liability  by  relying  upon  particular  facts  which  may  have 
some  connection  with  the  condition  expressed,  for  the  reason 
that  the  particular  fact  is,  of  itself,  susceptible  of  being  made 
a  distinct  condition.  15  Peters,  377,  supra.  It  is  also  held, 
in  the  case  of  the  acceptance  of  commercial  paper,  that  which 
can  be  made  a  distinct  condition  must  be  so  made,  and  nothing 
out  of  the  condition  can  be  inferred,  unless  it  be  in  a  case 
where  the  words  used  are  so  ambiguous  as  to  make  it  neces- 
sary that  parol  evidence  should  be  resorted  to,  to  explain 
them.  Then,  the  onus  of  proof  would  be  on  the  acceptor, 
and  the  proof  would  be  of  no  avail  if  the  holder,  or  any  per- 
son under  whom  he  claims,  took  the  bill  without  notice  of 
such  condition,  giving  a  valuable  consideration  therefor.    Ibid. 

It  does  not  appear  to  us  that  appellants  were  careful  to  ex- 
press any  condition  to  their  acceptance,  if  any  was  intended. 
They  reply  to  the  telegram,  that  they  will  pay  A.  Harper's 
draft  for  twenty-three  hundred  dollars,  for  stock.  This  is  an 
absolute  acceptance,  and  must  have  been  perfectly  satisfactory 
to  appellees,  who  knew  Harper  was  buying  stock ;  but  there 
is  no  intimation  or  suggestion  in  the  acceptance  that  stock 
was  to  be  shipped  to  the  acceptors,  or  that  they  should  have 
any  control  of  the  stock,  by  bill  of  lading  or  otherwise.  The 
use  of  the  terms,  "for  stock,''  in  the  acceptance,  was  not  for 
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the  benefit  or  to  subserve  any  purpose  of  the  payee  and  of  the 
acceptors,  as  between  them,  but  was  important  in  the  arrange- 
ment existing  between  the  drawer  and  acceptors  in  the  settle- 
ment of  their  dealings.  This  is  more  reasonable  than  it  is  to 
consider  the  term  a  modification  of  the  acceptance.  The 
acceptance  is  absolute  they  will  pay  Harper's  draft  for  twenty- 
three  hundred  dollars.  The  words,  "for  stock,''  are,  at  most, 
but  an  indication  of  the  nature  of  the  consideration  as  be- 
tween Harper,  the  drawer,  and  these  appellants,  as  acceptors, 
and  was  of  no  importance  or  interest  to  appellees.  It  was 
immaterial  to  them  what  was  the  consideration  moving  be- 
tween Harper  and  appellants.  If  the  words,  "for  stock," 
amount  to  a  condition  that  stock  must  be  shipped,  then  it  would 
folloAV  it  was  the  duty  of  appellees,  who  cashed  the  draft,  to 
see  that  the  money  was  actually  paid  for  stock,  to  the  seller 
of  the  stock,  which  no  one  will  pretend.  It  was  not  the 
business  of  appellees  to  make  any  such  inquiry,  and  is  not 
compatible  wdth  the  relation  they  hold  to  the  transaction. 

It  is  urged  by  appellants  that,  by  the  usage  of  trade,  the 
words,  "  for  stock,"  mean  that  the  money  was  to  be  paid  for 
stock,  and  this  stock  be  consigned  to  the  acceptors  of  the  draft, 
accompanied  by  a  bill  of  lading.  Two  of  the  appellants  tes- 
tified as  to  this  supposed  usage,  as  they  understood  it,  among 
commission  merchants  in  Chicago,  but  not  as  among  bankers, 
and  in  a  foreign  State,  where  this  draft  was  negotiated.  This 
proof  does  not  establish  usage  as  defined  by  this  court  in  Bis- 
sell  V.  Ryan,  23  111.  566,  where  it  was  said,  an  usage  must  be 
generally  known  and  established,  and  so  well  settled  and  so 
uniformly  acted  upon,  as  to  raise  a  fair  presumption  that  it 
was  known  to  both  contracting  parties,  and  that  they  con- 
tracted with  reference  to  it  and  in  conformity  with  it.  The 
evidence  fails  to  establish  any  usage. 

It  is  unnecessary  to  pursue  this  discussion  further.  The 
justice  and  law  of  the  case  are  with  appellees.  We  have  no 
fault  to  find  with  the  manner  in  which  the  instructions  were 
disposed  of,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Mr.  Justice  Dickey:  I  can  not  concur  in  this  conclusion. 
I  think  the  telegram  plainly  shows  that  the  money  promised 
by  the  appellants  was  to  be  paid  only  on  the  receipt  of  stock 
bought  with  the  money. 

Mr.  Justice  Craig:  I  do  not  concur  with  the  majority 
of  the  court  in  the  decision  of  this  case,  but  I  fully  agree  with 
Mr.  Justice  Dickey  in  his  conclusion. 


Solomon  McKichan 


Martin  P.  Follett. 

1.  Affidavit  of  merits — loaiver  of  right  to  claim  it  as  sufficient.  If  a  defend- 
ant, on  motion  to  strike  his  plea  from  the  files  for  a  defect  in  his  afiidayit  of 
merits,  concedes  the  defect  by  asking  and  obtaining  time  to  amend  the  same, 
which  is  allowed  on  condition  of  his  filing  an  affidavit  showing  a  meritorious 
defense,  which  he  neglects  to  do,  he  can  not,  on  appeal  or  error,  insist  that  his 
af&davit  of  merits  was  sufficient.  He  will  be  estopped  to  claim  that  the  court 
erred  in  holding  it  bad. 

2.  Practice — affidavit  showing  grounds  of  defense.  Where  a  defendant  files 
a  proper  af&davit  of  merits  with  his  plea,  the  court  has  no  power  to  require  of 
him  an  affidavit  setting  up  in  detail  his  grounds  of  defense,  but  if  such  affida- 
vit of  merits  is  defective,  and  the  defendant  asks  to  amend,  then  the  court,  in 
its  discretion,  may  impose  terms,  such  as  showing  the  grounds  of  defense. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  George  C.  Fry,  for  the  appellant. 

Mr.  William  B.  Gibbs,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  upon  a  promissory  note. 
Appellee   filed,   with  his   declaration,   an   affidavit  of  claim. 
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To  the  declaration  appellant  pleaded  the  general  issue^  and 
filed  therewith  an  affidavit  of  merits,  sworn  to  before  a  notary 
pnblicj  but  the  ju7^at  was  not  authenticated  by  the  official  seal 
of  the  notary.  The  plea,  on  motion,  was  stricken  from  the 
files,  and  judgment  rendered  for  the  amount  of  the  note. 

It  will  not  be  necessary  to  inquire  whether  the  failure  of 
the  notary  to  attest  the  jurat  to  the  affidavit  by  the  seal  of  his 
office  was  such  a  defect  in  the  affidavit  of  merits  as  to  render 
it  nugatory,  as  that  point  does  not  properly  arise  upon  this 
record.  When  the  motion  was  made  to  strike  the  plea  from 
the  files,  for  want  of  a  sufficient  affidavit,  appellant  did  not 
abide  by  the  affidavit,  but  asked  time  to  amend  by  attaching 
the  seal  of  the  notary.  This  the  court  refused,  unless  appel- 
lant would  show  a  meritorious  defense.  Appellant  then  asked 
for  time  to  prepare  an  affidavit  showing  a  meritorious  defense. 
The  court,  in  obedience  to  this  request,  extended  the  time 
until  the  8th  day  of  January.  Afterwards,  a  further  extension 
was  given  until  January  11th,  and,  subsequently,  the  time  was 
again  extended,  by  agreement,  until  January  13th,  when,  upon 
failure  of  appellant  to  file  such  affidavit,  the  plea  was  stricken 
from  the  files,  and,  upon  due  proof,  judgment  was  rendered 
in  favor  of  appellee. 

Had  appellant  desired  to  test  the  sufficiency  of  his  affidavit 
of  merits,  he  should,  in  the  first  instance,  when  the  motion 
was  made  to  strike  from  the  files  his  plea,  have  abided  by  the 
affidavit  and  excepted  to  the  ruling  of  the  court.  His  failure 
to  do  this,  and  obtaining  leave  to  amend  upon  terms,  must  be 
regarded  as  a  waiver  of  the  right  to  insist  upon  the  sufficiency 
of  the  affidavit,  on  appeal.     Hays  v.  Loomis,  84  111.  18. 

Where  a  defendant  files  with  his  plea  an  affidavit  of  merits, 
as  required  by  sec.  37,  Rev.  Stat.  1874,  page  779,  the  court 
has  no  power  to  require  an  affidavit  setting  up  in  detail  the 
defense ;  but  where  a  defective  affidavit  of  merits  is  filed,  and 
leave  is  asked  to  amend,  then  the  court  may,  in  its  discretion, 
impose  terms.  Here,  the  appellant,  by  asking  leave  to  amend, 
conceded  the  affidavit  to  be  defective,  and  the  court  did  not 
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exceed  its  power  in  requiring  a  meritorious  defense  to  be  dis- 
closed, as  a  condition  to  allowing  the  amendment.  The 
decision  of  the  court  was  not  calculated  to  deprive  appellant 
of  the  right  to  defend,  as  he  had  ample  time  and  opportunity 
to  disclose  his  defense  by  affidavit,  if  he  had  any.  His  failure 
to  avail  of  the  opportunity  given,  no  doubt  arose  from  the  fact 
that  he  had  no  meritorious  defense. 

The  judgment  will  be  affirmed. 

Judgment  affl7ined. 


The  Howe  Machine  Company 

V. 

Gust.  Rosine. 

1.  Evidence — relevancy — cost  of  machine  sold.  In  a  suit  upon  a  note  given 
for  the  price  of  a  sewing  machine,  where  the  evidence  was  conflicting  as  to  the 
issues  of  fact,  in  respect  to  the  matter  of  the  consideration  of  the  note,  it  was 
held  erroneous  to  allow  the  defendant  to  prove  the  wholesale  cost  of  such  a 
machine. 

2.  Error — when  obviated  hy  instruction.  An  error  in  the  admission  of  evi- 
dence is  not  obviated  by  an  instruction  to  disregard  such  evidence,  unless  the 
case  is  such  that  it  clearly  appears  no  injustice  or  wrong  has  been  done  to  the 
party  complaining. 

3.  Sale — right  to  rescind.  If  an  old  machine  is  sold  as  a  new  one,  and  the 
vendor  agrees  to  substitute  certain  parts  of  the  machine  by  others,  which  he 
fails  to  do,  the  purchaser  may  rescind  the  sale  by  ofi'ering  to  return  the  ma- 
chine and  demanding  his  note  given  for  the  price. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
Aethur  a.  Smith,  Judge,  presiding. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  appel- 
lant. 


Mr.  T.  S.  Murphy,  for  the  appellee. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  action  upon  a  promissory  note  of  appellee,  given 
to  appellant  for  the  price  of  a  sewing  machine.  The  testi- 
mony as  to  the  consideration  of  the  note  is  very  contradictory. 
The  testimony  of  appellee  and  his  witnesses  tends  to  show 
that  the  machine  sold  was  an  old  machine,  and  that  it  was 
sold  to  him  as  a  new  one ;  that  certain  parts,  or  appendages, 
of  the  machine  were,  by  the  contract  for  the  sale,  to  be  sub- 
stituted by  others  to  be  furnished  by  appellant  in  their  stead, 
which  were  not  furnished,  and  that,  on  account  of  the  ma- 
chine being  old,  and  the  failure  to  furnish  a  new  machine 
with  the  substituted  parts,  appellee  offered  to  rescind  the  con- 
ti'act,  restore  the  machine  received  and  take  up  his  note.  If 
this  be  true,  the  verdict,  which  was  in  favor  of  the  defendant 
below,  is  right. 

The  testimony  in  behalf  of'  appellant  tends  to  show  that 
the  machine  was,  in  fact,  a  good  machine,  and  appellant 
offered,  in  all  respects,  to  comply  with  the  contract,  which 
was,  without  just  excuse,  refused  by  appellee. 

Without  intimating  any  opinion  as  to  the  weight  of  the  testi- 
mony on  these  questions  of  fact,  it  is  enough  to  say  that  it  was 
in  such  condition  that  it  was  important  that  no  irrelevant 
matter  should  be  laid  before  the  jury  calculated  to  incline 
their  minds  for  or  against  either  party. 

The  machine  was  sold  at  the  price  of  $80,  and  under  the 
assurance  of  appellant's  agent  that  it  was  worth  that  sum. 
Defendant  was  permitted,  plaintiff  objecting  thereto,  to  prove 
that  the  wholesale  cost  of  such  machines  to  appellant  was  only 
about  $21.  This  was  error.  It  was  well  calculated  to  pro- 
duce an  effect  upon  the  jury  unfavorable  to  appellant,  and 
may  have  had  an  influence  on  their  minds  in  the  making  of 
their  verdict. 

It  is  insisted  that  this  was  obviated  by  an  instruction  of  the 
court,  afterwards  given,  directing  the  jury  to  give  this  fact  no 
consideration.     In  some  cases,  where  irrelevant  evidence  has 
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been  admitted,  and  the  jury  afterwards  properly  instructed,  it 
may  be  that  the  judgment  need  not  be  reversed  on  that  ac- 
count. This  can  not  properly  be  done  unless  the  case  is  such 
that  it  clearly  appears  that  no  injustice  or  wrong  has  been 
done  to  the  party  complaining  of  the  error.  Such  is  not  this 
case.  If  the  proofs  in  this  case  were  such  that,  had  the  ver- 
dict been  the  other  way,  we  could  see  that  it  ought  to  be  set 
aside,  we  might  say  that  no  harm  has  been  done  by  the  error; 
but  it  is  not. 

For  the  error  indicated  the  judgment  must  be  reversed,  and 

the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 


Abeaham  Wilcus  et  al, 

V, 

J.  B.  Kling,  for  use,  etc. 

1.  Garnishment — money  due  after  service  of  writ.  Under  garnishee  process 
may  be  recovered  money  due  or  owing  to  the  defendant  in  the  judgment  at  the 
time  of  its  service,  or  which  may  thereafter  become  due. 

2.  Same — admission  of  money  due  by  paying  after  service.  Although  a  person 
may  not  be  liable  to  be  sued  for  money  due  from  him  for  labor  and  materials  used 
in  the  erection  of  a  building,  at  the  time  he  is  garnisheed,  for  want  of  an  archi- 
tect's certificate,  yet  it  does  not  follow  he  owes  nothing,  and  if  he  pays  out 
money  on  orders  drawn  on  him  by  the  workman  after  service  on  him,  this  will 
be  an  admission  that  he  owed  the  same,  and  from  which  a  recovery  may  bo 
had  against  him  by  the  garnisheeing  creditor. 

3.  Contract — penalty  for  delay  in  work.  Although  a  building  contract  may 
provide  for  a  penalty  of  $20  per  day  for  every  day's  delay  in  completing  a 
house,  still,  in  the  absence  of  proof  that  the  owner  is  damaged  by  the  delay, 
nominal  damages  only  can  be  recovered. 

Ap]?EALfrom  the  Circuit  Court  of  Cook  county;  the  Hon. 
Heney  Booth,  Judge,  presiding. 

Messrs.  Shoeey  &  Shaffnee,  for  the  appellants. 
Messrs.  Aveey  &  Comstock,  for  the  appellee. 
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Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  circuit  court  of  Cook  county, 
upon  a  judgment  rendered  therein  on  an  appeal  from  a  justice 
of  the  peace.  The  action  was  brought  by  J.  B.  Kling,  plain- 
tiff, suing  for  the  use  of  Henry  Koeritz,  and  against  Abraham 
Wilcus  and  Levi  Vinsburg,  defendants,  resulting  in  a  judg- 
ment for  plaintiff.  On  appeal  by  the  defendants  to  the  circuit 
court,  there  was  a  trial  by  the  court  without  a  jury,  and  a 
finding  and  judgment  for  the  plaintiff  for  one  hundred  and 
ninety-five  dollars  and  thirty  cents,  which  the  court  refused 
to  set  aside  on  defendants'  motion,  and  they  appeal  to  this 
court. 

It  appears  from  the  record,  that  Henry  Koeritz,  in  an  action 
against  Kling  before  a  justice  of  the  peace,  had  obtained  a 
judgment  against  him  for  one  hundred  and  ninety-five  dollars 
and  thirty  cents,  to  which  proceedings  appellants  were  sum- 
moned as  garnishees,  and  a  judgment  rendered  against  them 
for  that  amount,  as  debtors  of  Kling.  In  the  circuit  court 
appellants  made  answer,  and  stated  that  process  of  garnish- 
ment was  served  on  them  October  26,  1874,  and  at  the  time 
of  the  service  Kling  was  indebted  to  them,  and  has  been  ever 
since,  in  the  sum  of  two  thousand  dollars,  or  thereabouts; 
that  the  buildings  were  completed  about  five  months  after  the 
date  stipulated  in  the  contract,  and  that  at  the  time  of  com- 
pletion Kling  owed  them  between  three  and  four  thousand 
dollars  over  the  contract  price,  and  that  since  the  service  of 
process  no  certificates  were  given  to  Kling  by  the  architect. 
On  their  cross-examination  they  testified,  that,  subsequent  to 
the  service  of  the  garnishee  process,  Kling  drew  orders  on 
them  for  about  two  thousand  dollars,  for  material  and  labor 
furnished  for  the  buildings  previous  to  the  service  of  process, 
which  orders  were  paid,  and  that  they  were  never  served  with 
any  mechanic's  lien  notices  by  any  of  the  parties  so  paid. 

To  understand  this  testimony,  it  must  be  stated,  that  on 
August  28,  1^74,  appellants  had  entered  into  a  written  con- 
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tract  with  Kling  to  build  for  them  two  stores,  on  two  lots,  on 
Fourth  avenue,  in  Chicago,  in  consideration  of  six  thousand 
four  hundred  and  fifty  dollars,  according  to  certain  plans  and 
specifications  to  be  furnished  by  architect  Froyer,  who  was  to 
superintend  the  construction,  make  daily  measurements  of  the 
work,  and  value  the  work  and  material  furnished  on  the 
ground,  and  issue  certificates  stating  the  amount  the  contractor 
was  entitled  to  receive  on  account  of  the  contract,  to  date — 
appellants  to  pay  contractor  on  these  certificates  from  time  to 
time,  until  the  completion  of  the  buildings,  reserving  twenty 
per  centum  of  the  contract  amount  until  the  final  completion 
of  the  buildings,  as  security  against  any  claims  of  workmen  or 
materials  furnished,  and  on  final  completion  of  buildings,  and 
when  the  contractor  exhibits  settlement  of  all  bills,  the  archi- 
tect is  to  issue  a  final  certificate  for  the  balance  of  the  twenty 
per  centum,  stating  the  buildings  are  completed  to  his  satis- 
faction, and  according  to  the  plans  and  specifications.  Appel- 
lants reserved  the  right  of  making  alterations  or  additions,  the 
architect  to  determine  the  value  thereof,  and  deduct  or  add, 
as  the  case  might  be,  the  amount  from  the  contract  price — the 
decision  of  the  architect  to  be  final,  and  the  whole  job  to  be 
completed  by  November  1,  1874,  subject  to  a  penalty  of  twenty 
dollars  per  day  for  each  day  the  works  are  delayed,  the  sum 
so  forfeited  to  be  deducted  from  the  amount  of  the  contract  at 
completion. 

The  evidence  of  appellants,  detailed  above,  and  this  con- 
tract, were  the  basis  on  which  the  judgment  of  the  court  was 
placed,  and  it  is  insisted  by  appellants  that  the  judgment  is 
against  the  law  and  the  evidence. 

It  is  urged  by  appellants,  that,  the  process  of  garnishment 
being  a  legal  proceeding,  given  by  statute,  a  party  is  only  en- 
titled to  recover  such  indebtedness  as  could  be  recovered  in 
an  action  of  debt  or  indebitatus  assumjjsit  in  the  name  of  the 
attachment  or  judgment  debtor,  against  the  garnishee,  refer- 
ring to  Webster  et  al  v.  Steele  et  al  75  IlL  546.  That  case 
goes  upon  the  ground  the  claim  sued  for  must  be  a  legal,  not 
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an  equitable  claim,  and  such  an  one  as  would  sustain  an  action 
of  debt  or  assumpsit,  and  this  is  doubtless  the  proper  view. 

The  question  then  is,  could  not  Kling  maintain  an  action 
of  debt  or  assumpsit  against  these  appellants  on  this  contract? 

It  is  urged,  as  no  certificates  had  been  issued  by  the  archi- 
tect, no  recovery  could  be  had  by  Kling.  Admitting  this, 
still,  under  this  process  of  garnishment,  which  embraces  not 
only  goods  and  chattels,  choses  in  action,  credits  and  eifects, 
but  money  due  or  owing  to  such  defendant  at  the  time  of  the 
service  of  the  attachment  or  summons,  or  at  any  time  after,  or 
which  shall  or  may  thereafter  become  due,  as  well  as  that 
which  is  already  due,  (Ch.  62,  §  6,  title  "  Garnishment,^'  Eev. 
Stat.  1874,)  it  can  not  be  said,  in  the  absence  of  the  archi- 
tect's certificate,  that  no  money  was,  in  fact,  due  from  appel- 
lants to  Kling.  They  themselves  admit  there  was  money  due 
from  them,  by  admitting  they  paid  him  two  thousand  dollars 
on  orders  drawn  on  them  by  Kling,  subsequent  to  the  service 
of  the  writ  of  garnishment,  and  which  was  for  materials  and 
labor  on  these  buildings,  appropriated  before  the  service  of 
the  writ.  These  facts  go  to  show  appellants  were  indebted  to 
Kling  at  the  time  the  writ  was  served.  The  claim  for  two 
thousand  dollars,  as  due  from  Kling  to  appellants,  is  not  ex- 
plained, and  we  infer  it  grows  out  of  the  asserted  fact  that 
the  building  was  not  finished  at  the  time  stipulated,  thereby 
entitling  appellants  to  the  stipulated  penalty.  There  is  no 
proof  this  penalty  was  recoverable,  for  if  appellants  had  not 
been  damaged  by  the  delay,  the  recovery  would  be  only  nom- 
inal. There  is  no  evidence  appellants  were  deprived  of  the 
use  of  these  buildings  a  single  day  after  November  1,  1874, 
and  the  fact  that  they  paid  these  orders,  amounting  to  near 
two  thousand  dollars,  established  the  fact  they  had  in  their 
hands  money  belonging  to  Kling  greatly  exceeding  the 
amount  of  Koeritz's  claim,  and  out  of  which  it  should  have 
been  paid. 

We  perceive  no  error  in  the  record,  and  the  judgment  must 
be  affirmed. 

Judgment  affirmed^ 
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Aethue  McClay  Smith  et  al, 

V. 

LoRiNDA  D.  Smith. 

Evidence — to  show  money  loaned  does  not  belong  to  payee  in  note.  The  fact 
that  a  note  and  mortgage  are  made  payable  to  an  unmarried  woman,  and 
which  ante-dated  her  marriage,  is,  of  itself,  strong  evidence  that  the  legal  and 
equitable  title  to  the  money  secured  by  them  is  in  her,  and  it  requires  clear 
and  convincing  evidence  to  overcome  the  presumption,  and  show  that  the  money 
is  that  of  her  husband's  children  by  a  former  marriage. 

Weit  of  Ereoe  to  tlie  Circuit  Court  of  Peoria  county  ;  the 
Hon.  J.  W.  Cochean,  Judge,  presiding. 

Mr.  H.  W.  Wells,  for  the  plaintiffs  in  error. 

Mr.  J.  K.  CooPEE,  and  Mr.  D.  McCulloch,  for  the  defend- 
ant in  error. 

Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court : 

Defendant  in  error  filed  her  bill  to  foreclose  a  mortgage 
on  real  estate  in  the  city  of  Peoria,  in  the  circuit  court  of  that 
county.  She  claims  that  the  mortgage  was  made  by  John  H. 
Morse  and  wife  to  her,  by  the  name  of  Lorinda  Magill,  before 
her  marriage.  She  claims  that  Morse  and  wife  were  indebted 
to  her  in  the  sum  of  $700,  and  to  secure  its  payment  they 
executed  the  mortgage. 

Plaintiffs  in  error  answered,  and  also  filed  a  cross-bill,  al- 
leging that  they  are  the  children  and  only  heirs  at  law  of  John 
McClay  Smith,  by  a  former  wife ;  that  some  time  before  her 
death,  their  mother  received  from  her  father  $700,  which  she 
placed  in  the  hands  of  her  husband  and  their  father,  to  be 
loaned  for  her ;  that  he  loaned  it  to  Morse,  and  took  from  him 
a  mortgage  to  secure  its  payment,  but  that  instrument  was 
made  in  his  own  name ;  that,  after  the  death  of  their  mother, 
their  father  married  defendant  in  error;  that  he  was  financially 
embarrassed,  and  she  induced  him  to  get  Morse  to  make  a  new 
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mortgage  and  note  to  her,  by  her  former  name,  Lorinda 
Magill,  for  this  $700,  when  he  surrendered  up  the  first  note 
and  mortgage  to  Morse;  that  the  latter  mortgage  was  similar 
to  the  first  in  date,  amount,  time  of  payment  and  all  other 
essential  particulars,  except,  in  the  new  mortgage  defendant  in 
error  was  named  as  payee,  instead  of  Smith,  the  father  of 
plaintiffs  in  error. 

It  is  further  alleged  in  the  cross-bill,  that  the  only  consid- 
eration for  the  former  mortgage  was  the  loan  of  the  $700 
w^hich  belonged  to  their  mother,  which  came  to  her  from  her 
father,  and  the  only  consideration  for  the  mortgage  in  dispute 
was  the  surrender  of  the  first ;  that  when  this  mortgage  was 
made  to  defendant  in  error,  she  was,  and  had  long  previously 
been,  the  wife  of  their  father,  and  it  was  made  in  her  former 
name,  to  cover  up  and  conceal  the  transfer ;  that  the  $700  was 
sent  to  the  mother  of  the  plaintiffs  in  error,  from  her  father, 
by  Morse,  who  was  her  brother-in-law;  that  he  retained  the 
money,  and  gave  the  first  mortgage  to  secure  its  payment; 
that  defendant  in  error  holds  the  security  as  a  trustee  for 
plaintiffs  in  error,  and,  in  equity,  the  money  does  and  always 
has  belonged  to  them,  and  they  prayed  that  it  be  decreed  to 
them. 

The  answer  to  the  cross-bill  denies  that  the  money  belonged 
to  the  mother  of  plaintiffs  in  error,  and  insists  that  it  belongs 
to  defendant  in  error,  as  alleged  in  the  original  bill. 

At  the  May  term,  1874,  of  the  circuit  court,  a  hearing  was 
had  on  the  bill,  answer,  cross-bill,  answer  thereto,  replication 
and  proofs.  The  court  found  for  defendant  in  error,  and  dis- 
missed the  cross-bill,  and  decreed  the  payment  of  $913.76 
found  due  on  the  mortgage,  and  allowed  her  $3156.34  for 
money  paid  by  her  to  redeem  a  portion  of  the  premises  in- 
cluded in  her  mortgage,  from  a  prior  mortgage,  and  that  she 
have  a  first  lien  on  the  lot  thus  redeemed,  and  ordered  that, 
if  the  sums  thus  found  due  were  not  paid  in  twenty  days,  the 
mortgaged  premises  be  sold,  and  the  proceeds  of  the  sale  of 
the   lot  thus   redeemed  by  her  be  first  applied  to   pay  the 
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redemption  money  thus  advanced,  and  any  surplus  be  applied 
in  payment  of  the  sum  found  due  on  her  mortgage. 

Whilst  the  evidence  in  this  case  is  inharmonious,  and,  to 
some  extent,  contradictory,  still,  we  regard  it  sufficient  to,  and 
it  does,  establish  the  facts  found  in  the  decree,  and  that  they 
require  the  granting  of  the  relief  sought  in  the  bill.  In  the  first 
place,  the  note  and  mortgage  are  made  to  defendant  in  error. 
This,  of  itself,  is  very  strong  evidence  that  the  legal  and 
equitable  title  to  the  money  secured  by  them  is  in  her.  It  is  so 
strong  as  to  require  clear  and  convincing  evidence  to  overcome 
the  presumption.  Again,  it  would  be  unnatural,  as  we  conceive, 
for  a  father  to  despoil  his  children  of  their  money,  and  give  it 
to  another,  even  his  second  wife.  To  have  done  so,  would  have 
been  a  fraud  on  their  rights,  that  no  man  of  average  honesty 
could,  ordinarily,  be  induced  to  perpetrate.  Defendant  in 
error  swears,  in  the  most  unequivocal  terms,  to  the  ownership 
of  ih^  money,  and  the  sources  from  whence  it  came,  and  the 
amount  received  from  each,  and  she  is  corroborated  by  other 
testimony  in  the  case. 

That  Smith  had  the  money  of  defendant  in  error,  to  loan, 
before  he  married  her,  we  think  is  clearly  established.  This 
appears  from  her  own  testimony,  from  Smith's  books  and 
from  the  memorandum  he  made,  which  was  considered  and 
taken  into  account  when  defendant  in  error  settled  with  her 
daughter,  previous  to  her  marriage.  The  claim  against  Morse, 
secured  by  the  first  mortgage,  was  reported  by  Smith  in  that 
memorandum,  and  fell  to  defendant  in  error  on  that  settle- 
ment, and  the  evidence  shows  that  Morse  paid  interest  to  her 
on  the  claim,  through  Smith ;  and  she  testifies  that  Morse 
recognized  the  debt  as  due  to  her,  by  promising  her  to  pay 
interest  on  it  to  Smith,  which  he  did,  and  also  sent  her  inter- 
est on  the  note,  by  his  son,  in  May,  1871 ;  but  Morse  denies 
that  she  asked  him  for  the  interest,  or  that  he  ever  sent  her 
money  by  his  son.  We  think  the  evidence  clearly  shows  that 
Smith  had  this  and  other  money  in  his  hands  belonging  to 
her  before  they  were  married,  and  she  swears  it  was  never 
8—87  III. 
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paid  to  her  by  liim^  and  Morse  swears  lie  had  her  money. 
This,  with  Smith's  admissions,  unopposed  by  other  evidence, 
would  leave  no  doubt  that  the  money  belonged  to  her,  and 
that  she  has  a  right  to  have  it  from  the  sale  of  the  mortgaged 
premises. 

Then,  does  the  evidence  introduced  in  support  of  the  cross- 
bill overcome  the  case  defendant  in  error  has  thus  made?  It 
is  true  that  Morse  testifies  that  the  money  for  which  this  note 
and  mortgage  were  given  was  sent  by  the  grandfather  of  plain- 
tiffs in  error,  by  him,  to  their  mother,  in  1865,  as  a  gift  to 
her.  The  evidence  is  clear  and  uncontradicted  that  this  money 
came  in  the  same  manner,  to  Peoria,  for  Mrs.  Smith  and  Mrs. 
Morse,  in  a  certificate  of  deposit  in  a  Boston  bank  for  $1500, 
and  passed  through  the  First  National  Bank  of  Peoria,  and 
on  the  9th  day  of  March,  1864,  Morse  received  a  credit  there- 
for of  $753,  and  Smith  received  a  like  credit  for  $750;  and 
the  evidence  shows  that  Smith  checked  this,  with  other  moneys, 
from  the  bank,  at  difFerent  times.  Morse,  it  is  true,  testifies 
that,  in  some  way,  he  paid  to  or  for  Mrs.  Smith  all  the  sum 
over  $700,  and  retained  the  balance,  for  which  he  gave  the 
note  and  mortgage ;  but  the  bank  transactions  clearly  show 
that  Morse  did  not  receive  the  money  at  that  time,  but  that 
Smith  certainly  did ;  nor  does  Morse  say  when  Smith  returned 
the  money  to  him,  if  he  returned  it  at  all.  Morse,  in  regard 
to  this  transaction,  says  his  recollection  is  indistinct,  as  a  long 
time  had  elapsed,  and,  from  his  manner  of  testifying,  we  think 
he  was  liable  to  mistake ;  and  his  recollection  of  the  source  from 
whence  the  money  came  is  variant  from  that  of  Childs,  his 
brother-in-law.  The  latter  says  that  it  was  received  from  the 
sale  of  a  lot  of  ground  devised  by  the  aunt  of  Morsels  wife, 
Mrs.  Smith  and  others,  to  them,  and  which  they  conveyed  to 
the  purchasers,  sending  the  deed  for  the  purpose  to  their 
father,  who  received  the  money  therefor,  for  them ;  but  Morse's 
recollection  is,  that  it  was  a  donation  from  their  father  to 
them. 

Morse's  memory  seems  to  be  so  indistinct  that  we  can  not 
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hold  that  it  overcomes  the  evidence  on  the  part  of  defendant 
in  error;  nor  do  we  think  it  materially  aided^  as  to  this  mort- 
gage^ by  that  of  Childs.  We  think  the  other  evidence  in  the 
case  shows  they  are  mistaken  in  several  material  facts,  and 
that  they  are  most  probably  so  in  others.  Whilst  Morse 
swears  he  paid  the  Magill  note,  we  fail  to  find  any  evidence 
as  to  the  time  or  manner,  except  that  the  note  and  mortgage 
were  canceled;  and  we  think  the  evidence  shows  they  were 
only  satisfied  by  substituting  these  in  controversy. 

Again,  we  would  not  expect  Morse,  the  uncle  of  plaintiffs 
in  error,  to  have  joined  with  their  father  in  defrauding  them 
of  their  money,  by  executing  the  mortgage  to  Mrs.  Smith, 
when  he  and  Smith  must  have  known,  as  business  men,  that 
the  proper  course  would  have  been,  if  it  was  their  money,  to 
have  executed  the  note  and  mortgage  directly  to  plaintiffs  in 
error.  If  Smith  was,  as  is  claimed,  at  the  time  embarrassed, 
this  would,  if  the  money  belonged  to  plaintiffs  in  error,  have 
placed  it  beyond  the  reach  of  his  creditors,  and  secured  his 
children  in  their  rights,  whilst  a  mortgage  to  his  wife  would 
be  placing  it  in  jeopardy. 

After  a  careful  consideration  of  the  testimony,  we  are  of 
opinion  it  required  the  decree  that  was  rendered,  and  it  must 
be  affirmed. 

Decree  affirmed. 


William  Heabson  et  al. 

V. 

Caeleton  p.  Graudine. 

1.  Judicial  notice — courts  in  Chicago.  The  Supreme  Court  will  take  judi- 
cial notice  of  the  fact  that  a  number  of  courts  of  original  jurisdiction  are  held 
in  the  city  of  Chicago  in  as  many  different  rooms. 

2.  Evidence — declaration  of  payee  of  note  as  to  time  of  assignment.  In  an 
action  upon  a  promissory  note  by  an  assignee,  upon  the  question  whether  the 
assignment  was  before  or  after  the  maturity  of  the  note,  the  mere  declaration 
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of  the  payee  tending  to  show  when  the  assignment  was  in  fact  made,  would 
not  be  competent  evidence  to  overcome  the  presumption  that  the  plaintiff  ob- 
tained the  note  before  maturity. 

3.  Practice — vacating  judgment  and  granting  new  trial  at  subsequent  term. 
The  entry  of  a  motion  for  a  new  trial  during  the  term  at  which  a  judgment  has 
been  entered  will  operate  to  stay  the  final  judgment  until  the  motion  can  be 
heard  by  the  court,  and  it  makes  no  difference  whether  the  motion  shall  be 
considered  and  determined  at  that  or  some  subsequent  term, 

4.  Practice  in  Superior  Court  of  Cook  county — trial  of  causes  in  the  absence 
of  counsel.  A  rule  of  the  Superior  Court  of  Cook  county  provided  that  if,  on 
the  calling  of  a  cause  for  trial,  the  principal  attorney  was  actually  engaged 
in  the  trial  of  a  cause  in  another  court,  the  case  might  be  passed  for  the  time, 
provided  the  party  asking  the  delay  be  shown  to  have  used  due  diligence  in 
preparing  for  trial,  and,  if  the  delay  was  sought  by  the  defendant,  that  it 
should  also  appear  by  affidavit  that  he  had  a  meritorious  defense,  setting  forth 
what  it  was.  This  rule  is  so  construed  that  a  party  was  allowed  to  come  in 
and  make  his  defense  after  the  cause  had  been  tried  and  judgment  rendered 
against  liim  while  his  counsel  was  engaged  in  another  court,  without  having 
shown  diligence  or  a  meritorious  defense,  at  the  time  the  delay  was  sought,  it 
appearing  subsequently,  however,  on  an  application  for  a  new  trial,  that  the 
party  had  a  meritorious  defense,  and  was  guilty  of  no  fault  himself  in  respect 
to  the  matter  of  the  delay  sought. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  S.  K.  Dow,  for  the  appellants. 

Messrs.  McCagg,  Culver  &  Butler,  for  the  appellee. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  brought  on  a  promissory  note,  made  by 
defendants  to  James  H.  Scott,  and  by  him  assigned  to  plain- 
tiff. With  the  general  issue  notice  was  given  that  defendants 
would  prove,  on  the  trial,  facts  showing  a  failure  of  consider- 
ation, and  that  the  note  had  been  assigned  to  plaintiff  after  it 
became  due,  and  that  he  took  it  with  full  knowledge  of  the 
defenses  that  existed. 

It  is  recited  in  the  record,  that  both  parties  appeared  by 
themselves  and  counsel,  and  that  a  trial  was  had  before  a  jury, 
which  resulted  in  a  verdict  for  plaintiff.     The  bill  of  excep- 
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tions,  however^  shows  the  cause  was  tried  in  the  absence  of 
counsel  for  defendants.  A  motion  for  a  new  trial  was  made, 
on  the  ground  defendants  were  unable  to  make  their  defense 
to  the  action,  on  account  of  the  absence  of  counsel  employed 
by  them,  and  upon  whom  they  had  confidently  relied  to  pre- 
sent it  for  them.  Affidavits  were  filed  in  support  of  the  motion, 
from  which  it  appears,  that  when  the  cause  was  called  defend- 
ants' counsel,  whom  they  had  employed,  was  engaged  in  the 
United  States  Court  in  arguing  a  preliminary  motion  in  a 
cause  pending  in  that  court. 

We  must  take  judicial  notice  that  a  number  of  courts  of 
original  jurisdiction  are  held  in  the  city  of  Chicago  in  as  many 
different  rooms,  and  as  they  may  all  be  in  session  at  the  same 
time,  much  difficulty  may  be  experienced  by  counsel  having 
business  in  the  various  courts.  As  a  means  of  providing 
against  the  difficulties  arising  out  of  the  fact  the  same  counsel 
may  have  cases  coming  on  to  be  heard  at  the  same  hour  in 
more  than  one  of  these  courts,  a  rule  has  been  adopted,  which 
provides  that  ^Svhen  the  jirincipal  attorney  is  sick  or  actually 
engaged  in  the  trial  of  a  cause  in  some  other  court  at  the  same 
time  the  cause  is  called  for  trial,  and  the  adverse  party  is  ready 
for  trial,  the  court  will  pass  the  cause  for  the  time,  without 
prejudice,  in  all  cases  where  it  appears,  by  affidavit  or  other- 
wise, that  the  party  seeking  the  delay  has  used  due  diligence 
to  be  ready  for  trial,  and  would  have  been  ready  but  for  the 
sickness,  absence  or  engagement  of  his  attorney;  but  where 
the  delay  is  at  the  instance  of  the  defendant,  it  shall  also  ap- 
pear, by  affidavit,  that  there  is  a  meritorious  defense  to  the 
suit,  and  setting  forth  in  what  it  consists — in  which  case  the 
cause  may  be  delayed  or  continued,  as  the  court  shall  direct.'^ 
It  is  not  claimed  there  had  been  any  compliance  with  this 
rule,  so  as  to  entitle  the  party  asking  it  to  have  the  cause 
delayed  on  account  of  the  absence  of  counsel.  All  that  was 
done  was  to  notify  the  judge  presiding,  by  note,  and  perhaps 
otherwise,  that  counsel  was  then  employed  professionally  in 
another  court.     It  was  defendants  that  desired  delay,  and  no 
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affidavit  was  filed  showing  they  had  a  meritorious  defense  to 
the  action^  setting  forth  in  what  it  consisted.  No  doubt,  this 
rule  was  adopted  for  the  convenience  of  attorneys  practicing 
in  the  several  courts,  that  they  might  be  able  to  attend  to  the 
causes  of  their  constituents  although  pending  in  different 
courts,  and  for  that  purpose  it  may  be  as  good  a  one  as  could 
be  adopted;  but  it  ought  not  to  be  so  construed  as  to  deprive 
a  party  of  a  meritorious  defense,  if  he  may  have  one,  to  an 
action  against  him,  as,  in  this  case,  a  defendant  might  not  be 
able  to'  learn  that  his  counsel,  to  whom  he  had  intrusted  the 
preparation  and  management  of  his  defense,  would  be  else- 
w^here  professionally  engaged  when  his  cause  would  be  called. 
After  learning  that  fact,  no  time  might  remain  to  secure  other 
counsel.  Such  party  would  be  deprived  of  his  defense,  and 
his  remedy,  if  any,  would  be  against  his  attorney  for  neglect- 
ing his  engagement.  The  fact  counsel  was  absent,  was  no 
fault  of  defendants.  It  is  the  same  to  them  as  though  their 
attorney  had  been  detained  by  inevitable  accident;  and  where 
a  pai-ty  has  a  meritorious  defense  to  an  action  against  him, 
and  is  deprived  of  the  privilege  of  making  it,  on  account  of 
the  unexpected  absence  of  his  attorney,  without  fault  on  his 
part,  it  is  but  just,  if  he  makes  his  application  in  time,  to 
permit  him  to  make  his  defense,  on  such  terms  as  shall  appear 
to  the  court  to  be  equitable.  Any  other  rule  might  work  very 
grave  hardships,  and,  it  may  be,  injuries,  for  which  the  law, 
in  many  instances,  would  afford  no  sufficient  remedy.  In  the 
case  at  bar,  defendants  omitted  no  duty,  and  were  diligent  in 
])reparing  to  make  their  defense.  One  of  them  was  in  court, 
was  ready  for  trial  had  his  attorney  been  present,  and  he  made 
every  possible  effort  to  get  him  in  court.  Within  a  half  an 
hour  after  the  case  was  called,  his  attorney  came  into  court, 
and  asked  to  be  permitted  to  try  the  cause,  but  was  denied 
that  privilege.  Every  one  against  whom  an  action  is  pending, 
is  entitled  to  his  day  in  court,  where  he  may  be  heard  in  his 
defense,  by  himself  and  counsel,  and  when  he  diligently  seeks 
it,  he  ought  not  to  be  debarred  of  the  right.     The  pretext  for 
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not  affording  defendants  an  opportunity^  in  this  case,  to  make 
their  defense  to  the  action  against  them,  was,  that  their  attor- 
ney had  failed  to  comply  with  a  rule  of  court  of  which  they 
had  never  heard,  and  the  effect  of  which  they  had  no  means 
of  avoiding  had  they  known  of  its  existence.  It  is  manifest 
this  rule  was  adopted  for  the  convenience  of  counsel,  as  a 
means  of  obtaining  indulgencies,  in  cases  of  emergency,  that 
they  could  not  always  secure  as  a  matter  pf  courtesy.  It  is 
obligatory  upon  them,  but  ought  not  to  be  so  construed  as  to 
do  injustice  to  parties  litigant  who  have  been  guilty  of  no 
infraction. 

Affidavits  filed  show  defendants  have  a  meritorious  defense 
to  the  action  against  them,  and  it  was  competent  for  them  to 
make  it  under  the  notice  filed  with  the  general  issue.  Under 
our  statute,  such  notice  stands  in  the  place  of  a  special  plea. 
It  may  be  defendants  would  not  be  permitted  to  prove  by  the 
witness  Smith  the  declarations  of  the  payee  of  the  note  con- 
cerning the  assignment  to  plaintiff.  His  mere  declaration 
tending  to  show  when  the  assignment  was,  in  fact,  made,  would 
not  be  competent  evidence  to  overcome  the  presumption  plain- 
tiff obtained  the  note  before  maturity ;  but  it  is  apprehended, 
under  our  practice,  it  would  be  competent  to  call  the  payee,  and 
prove  by  him,  as  by  any  other  witness,  the  date  of  the  assign- 
ment. That,  defendants  allege  in  their  affidavit  they  can  do. 
They  distinctly  declare  they  expect  to  prove  the  assignment 
was  made  after  the  maturity  of  the  note ;  and,  at  most,  the 
assignment  was  colorable,  the  ownership  all  the  while  remain- 
ing in  the  payee,  which  would  enable  them  to  produce  other 
evidence,  which  they  allege  they  have,  to  show  a  failure  of 
the  consideration  of  the  note. 

It  is  said  it  is  an  insuperable  objection  to  reversing  the 
action  of  the  court  below,  that  no  new  trial  was,  in  fact, 
granted  at  the  term  at  which  the  cause  was  tried.  The  case 
was  tried  on  the  1st  day  of  February,  which  was  a  day  of  the 
January  term.  A  formal  motion,  in  writing,  for  a  new  trial 
was  made  on  the  5th  day  of  the  month,  which  was  the  last 
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day  of  the  January  term  of  court^  and  the  cause  continued  to 
the  succeeding  February  term,  when,  on  the  7th  day  of  the 
month,  being  the  first  day  of  that  term,  the  motion  was  over- 
ruled. 

In  the  56th  section  of  the  Practice  act  it  is  provided,  ^^if 
either  party  may  wish  to  except  to  the  verdict,  or,  for  other 
causes,  to  move  for  a  new  trial,  or  in  arrest  of  judgment,  he 
shall,  before  final  judgment  be  entered,  or  during  the  term 
it  is  entered,  by  himself  or  counsel,  file  the  points  in  writing, 
particularly  specifying  the  grounds  of  such  motion,  and  final 
judgment  shall  thereupon  be  stayed  until  such  motion  can  be 
heard  by  the  court.^^  Conformably  to  the  statute,  a  motion, 
in  writing,  specifying  the  grounds  for  a  new  trial,  w^as  made 
during  the  term  at  which  the  judgment  was  entered,  and  when 
that  is  done,  the  provision  is  absolute,  "final  judgment ^^ 
shall  be  stayed  until  the  motion  can  be  heard  by  the  court, 
and  it  can  make  no  difference  whether  it  is  at  that  or  some 
succeeding  term  of  court. 

Counsel  seem  to  be  under  the  impression  it  is  the  39th  sec- 
tion of  the  Practice  act  that  controls  the  case  at  bar.  That 
section  invests  courts  with  a  "  discretion,'^  before  "  final  judg- 
ment'^  in  a  cause,  to  set  aside  any  default,  and,  during  the 
term,  to  set  aside  any  judgment,  for  good  cause  shown,  upon 
terms  deemed  equitable.  It  will  be  observed  that,  where  the 
errors  specified  in  the  motion  in  writing  for  a  new  trial  have 
intervened  under  the  56th  section,  the  new  trial  is  to  be 
granted  "as  of  right;''  while  in  the  39th  section  the  setting 
aside  "any  default"  or  "judgment"  at  "the  term"  is  in  the 
"  discretion "  of  the  court.  Of  course  a  sound  legal  "  dis- 
cretion" is  meant,  and  any  abuse  of  such  "discretion"  is 
reviewable  in  an  appellate  court,  as  any  other  error  commit- 
ted that  works  palpable  injustice. 

Assuming  the  39th  section  is  the  one  that  controls,  the 
argument  is,  "final  judgment"  was  rendered  at  the  previous 
term,  and  that  having  closed,  the  court  ceased  to  have  any 
jurisdiction  over  the  parties  or  the  subject  matter  of  the  suit; 
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but  it  is  erroneous  because  it  is  based  on  a  fallacious  view  of  ' 
the  effect  of  the  motion  for  a  new  trial  entered  at  the  former 
term.  There  could  be  no  "final  judgment/^  in  the  technical 
sense,  until  that  motion  was  determined.  Construing  both 
sections  of  the  Practice  act  together,  as  is  our  duty  to  do,  we 
think  that  is  the  plain  meaning  of  the  statute.  The  cause  being 
continued,  the  court  retains  jurisdiction.  Any  other  construc- 
tion might  work  great  hardships.  Where  a  party  has  entered 
a  motion  for  a  new  trial  during  the  term  at  which  the  cause 
was  tried,  he  is  powerless  to  do  more.  He  has  no  means  of 
compelling  the  court  to  act  upon  it.  On  account  of  want  of 
time,  press  of  business,  or  sudden  sickness  of  the  judge  pre- 
siding, or  other  cause,  the  court  may  continue  the  motion  as 
any  other  cause  is  continued,  and  still  retain  all  the  jurisdic- 
tion it  had  at  the  previous  term  of  court. 

But  it  is  not  necessary  to  consider  this  as  a  new  question. 
The  Practice  act,  in  this  regard,  has  been  the  subject  of  fre- 
quent consideration  in  this  court,  and  with  the  single  excep- 
tion, as  in  the  case  of  Nat.  Ins.  Co.  v.  Chamber  of  Commerce, 
69  111.  22,  it  has  always  received  the  construction  here  given 
to  it.  What  was  said  in  that  case  on  this  subject,  was  con- 
curred in  without  sufficient  reflection,  is  inconsistent  Avith 
previous  and  subsequent  cases,  and  must  be  made  to  conform 
to  the  better  reasoning  of  other  cases  in  this  court  construing 
this  and  other  statutes  analogous  in  principle.  Windett  v. 
Hamilton,  52  111.  180;  Toledo,  Peoria  and  Warsaw  By.  Co.  v. 
Eastburn,  79  id.  140;  Combs  v.  Steele,  80  id.  101;  Hibbard  v. 
Mueller,  86  id.  256. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


122  TiLTON  V.  Stein.  [Sept.  T. 

Opinion  of  the  Court. 


Joseph  C.  Tiltok 

V. 

Frederick  Stein. 

Laches — as  a  defense  to  enforcing  contract.  A  delay  of  eight  and  a  half 
years  in  filing  a  bill  to  enjoin  the  defendant  from  engaging  in  and  carrying  on 
a  certain  business  in  a  place,  in  violation  of  his  bond  to  the  complainant,  where 
a  right  was  reserved  to  the  defendant  to  finish  work  commenced,  and  to  make 
good  warranties  of  other  work,  and  the  violation  of  the  contract  was  at  inter- 
vals and  under  various  pretexts,  was  held,  under  the  circumstances,  not  suffi- 
cient to  bar  the  complainant  of  equitable  relief. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

This  was  a  bill  in  equity,  filed  by  Frederick  Stein,  against 
Joseph  C.  Tilton,  to  enforce  the  specific  execution  of  a  bond 
of  the  defendant,  by  enjoining  him  from  carrying  on  the  busi- 
ness of  a  jeweller  in  Geneseo.  The  bill  was  filed  some  eight 
and  a  half  years  after  the  date  of  the  contract  sought  to  be  en- 
forced.    The  court  below  granted  the  desired  relief. 

Mr.  Geo.  W.  Shaw,  for  the  appellant 

Mr.  C.  Dunham,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  a  bill  in  chancery,  filed  in  1875,  by  Stein,  against 
Tiiton.  Both  the  parties  were  and  are  jewellers.  In  1867, 
Tilton  was  carrying  on,  in  Geneseo,  his  business  as  such,  hav- 
ing on  hand  a  small  stock  of  goods  suited  to  that  business. 
Tilton  sold  to  Stein  at  that  time,  his  stock  of  goods  and  the 
good  will  of  his  business,  and  gave  him  a  bond,  conditioned 
that  Tilton  would  not  engage  in  the  business  in  Geneseo  so 
long  as  Stein  continued  to  do  business  as  a  jeweller  in  that  place. 
Stein  took  possession  of  the  business  and  has  ever  since  con- 
tinued it.     The  decree  in  the  case  prohibits  Tilton  from  here- 
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after  violating  the  condition  of  liis  bond.  Tilton  appeals  to 
this  court. 

As  a  chief  ground  upon  which  Tilton  seeks  to  reverse  the 
decree,  he  insists  that  Stein  was  guilty  of  laches  in  not  filing 
his  bill  at  an  earlier  day.  This  objection  can  not  prevail  in 
this  case.  In  the  condition  of  the  bond  was  a  qualification  in 
Tilton^s  undertaking,  which  permitted  him  ^^to  finish  up  such 
work  as  he  may  now  have  on  hand,  or  to  make  good  the  war- 
ranties that  he  has  given  upon  work  heretofore  done  by  him.'' 

For  a  while,  Tilton  violated  his  contract  under  the  pretense 
that  he  was  merely  finishing  up  work  which  he  had  on  hand. 
For  a  while,  he  carried  on  the  business  in  the  name  of  another 
man ;  at  one  or  more  times  he  suspended  business  for  a  short 
period;  and  at  other  times  gave  out,  in  speeches  among  his 
neighbors,  that  he  was  about  to  quit  business  and  move  away. 
Defendant,  all  the  while,  asserted  his  claim  that  he  should  cease 
to  violate  his  undertaking.  Under  such  circumstances  the 
defendant  ought  not  to  be  permitted  to  continue  in  his  wrong, 
merely  upon  the  ground  that  complainant  has  so  long  fore- 
borne  to  resort  to  a  court  for  a  vindication  of  his  rights  under 
the  contract. 

After  a  full  consideration  of  the  allegations  of  the  parties 

and  the  proofs,  we  have  no  doubt  that  the  decree  is  right. 

The  decree  is  therefore  affirmed. 

Decree  affirmed. 


Lena  E.  McCauley* 

V. 

The  People  ex  rel.  Louis  C.  Huck. 

Special  assessments — notice  of  application  for  judgment  need  not  include  taxes. 
Notice  of  an  application  for  judgment  against  lands  for  unpaid  special  assess- 
ments, separate  and  distinct  from  the  notice  of  application  for  judgment  for 


-■■The  cases  of  Race  v.  The  People  ex  rel.  Huck,  and  Walker  v.  The  Same,  are 
also  considered  in  this  opinion. 
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unpaid  taxes,  although  judgment  is  asked  as  to  both  at  the  same  time,  is  not 
invalid.  The  application  may  be  made  for  judgment  for  both  special  assess- 
ments and  taxes  together,  but  the  law  does  not  make  this  imperative. 

Appeals  from  the  County  Court  of  Cook  county ;  the  Hon. 
Martin  R.  M.  Wallace^  Judge,  presiding. 

These  several  cases  arise  under  an  application  by  Louis  C. 
Huck,  collector  of  Cook  county,  for  judgment  against  certain 
lands  and  lots,  for  unpaid  special  assessments  and  taxes.  The 
county  court  overruled  the  objections  made,  and  rendered 
judgment  against  the  lands. 

Mr.  Edward  Roby,  for  the  appellants. 

Mr.  Francis  Adams,  Mr.  Elliott  Anthony,  and  Mr. 
W.  H.  HoLDEN,  for  the  appellee. 

Per  Curiam  :  But  one  and  the  same  question  is  presented, 
in  each  of  these  cases,  by  the  appellant.  These  are  appeals 
from  the  judgment  of  the  county  court,  against  certain  lands, 
for  certain  special  assessments.  At  the  same  term,  the  same 
collector  made  his  application  for  judgment  against  delinquent 
lands  for  taxes;  but  the  notice  of  the  application  for  judg- 
ment for  taxes,  and  the  notice  for  the  application  for  judgment 
for  unpaid  special  assessments,  were  not  one  single  notice, 
embracing  both  matters  in  one  notice,  but  the  notice  under 
which  each  of  these  judgments  was  rendered  was  a  notice 
separate  from  the  general  notice  for  judgment  for  unpaid 
taxes.  Appellant,  in  each  of  these  cases,  insists  that  this  is 
unlawful,  and  his  counsel  has  made  a  very  elaborate  argument 
to  support  the  proposition  that,  by  law,  judgment  for  unpaid 
special  assessments  can  only  be  rendered  where  the  application 
for  judgment  rests  upon  a  notice  included  in  the  notice  given 
of  the  application  for  judgment  for  unpaid  taxes,  and  consti- 
tuting a  part  of  such  notice.  He  insists  that  such  collector 
can  not  publish  several  and  separate  notices  of  the  respective 
applications.  » 
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This  question  was  before  this  court  in  the  case  of  The  People 
V.  Sherman,  83  111.  168,  and  it  was  there  expressly  declared 
that  notice  in  such  case  can  not  be  held  invalid  upon  the  mere 
ground  that  it  is  a  notice  and  application  of  the  county  col- 
lector, separate  and  distinct  from  his  application  for  judgment 
for  State  and  county  taxes.  It  is  there  said :  "  It  may  be  it 
would  be  better,  and,  no  doubt,  less  expensive,  that  applica- 
tions for  judgments  against  delinquent  lands  for  special  assess- 
ments, and  for  State  and  county  taxes,  should  be  by  one  notice, 
but  we  do  not  understand  any  provision  of  law  has  made  it 
imperative. '' 

Seeing  no  reason  to  change  our  views,  these  judgments  must 
be  affirmed. 

Judgments  affirmed. 


The  Chicago,  Rock  Island  and  Pacific  Raileoad  Co. 

V, 

Belle  C.  M.  Payzant. 

1.  Damages — when  excessive.  Where  a  young  woman,  in  attempting  to  go 
upon  a  railway  car,  stepped  into  an  opening  in  the  railway  platform,  whereby 
she  received  an  injury  to  her  knee  and  leg,  and  it  appeared  that,  at  the  trial, 
about  three  years  after  the  accident,  she  had  not  fully  recovered,  but  yet 
walked  naturally  and  gracefully,  and  it  was  not  probable  the  injury  would  be 
permanent,  and  she  was  not,  in  consequence  of  the  injurj^,  deprived  of  any 
business  or  calling  by  which  to  earn  money,  and  it  also  appearing  that  her 
poor  health,  at  the  time  of  the  injury,  prevented  as  quick  a  recovery  as  other- 
wise might  have  been  expected,  and  it  not  appearing  that  she  had  suifered  any 
extreme  pain,  or  the  injury  was  serious,  it  was  held,  in  an  action  against  the 
railroad  company,  that  ^2500  damages  was  excessive,  no  vindictive  damages 
being  claimed. 

2.  In  actions  to  recover  for  personal  injuries,  where  the  damages  to  be 
recovered  are  merely  compensatory,  the  extent  of  the  injury  received  is  an 
important  question,  as  well  as  in  what  respect  the  party  is  incapacitated  from 
performing  the  ordinary  duties  of  life,  and  what  is  the  pecuniary  loss,  making 
due  allowance  for  pain  and  suffering,  and  the  amount  paid  for  medical  and 
surgical  attendance. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth^  Judge^  presiding. 

Mr.  Thomas  F.  Witheeow,  for  the  appellants. 

Mr.  Wm.  Elliott  Furness,  and  Mr.  Robert  Hervey, 
for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case^  brought  to  the  Cook  circuit 
court^  by  Belle  C.  M.  Payzant^  plaintiff,  and  against  the  Chi- 
cago, Rock  Island  and  Pacific  Railroad  Company,  defendants, 
to  recover  damages  for  an  injury  alleged  to  have  been  received 
by  reason  of  a  defective  platform  at  defendants^  station  at 
La  Salle.  There  was  a  trial  by  jury,  and  a  verdict  for  the 
plaintiff  for  twenty-five  hundred  dollars.  The  court  denied 
a  motion  for  a  new  trial,  submitted  by  defendants,  and  ren- 
dered judgment  on  the  verdict,  to  reverse  which  the  defend- 
ants appeal. 

The  principal,  indeed  the  only  point  made  and  argued,  is, 
the  amount  of  damages,  appellants  insisting  they  are  excessive, 
bearing  no  just  proportion  to  the  injury. 

We  have  examined  the  evidence  with  care,  and  find  the  case 
to  be  this :  The  plaintiff  was  a  young  woman,  about  twenty-five 
years  of  age,  residing  with  her  father  at  Chicago,  and  engaged 
in  no  employment  by  which  money  was  earned.  She  had  been 
in  poor  health  for  a  long  time,  and  thinking  a  change  of  air 
and  scene  might  be  beneficial  to  her,  she  made  a  visit,  late  in 
the  autumn  of  1873,  to  her  friend  and  relative,  Mrs.  Fraser, 
the  wife  of  Dr.  W.  H.  Fraser,  then  residing  at  La  Salle,  in 
the  county  of  La  Salle.  For  three  or  four  years  prior  to  this 
time  her  health,  as  she  testifies,  had  been  very  poor,  but  feel- 
ing better  from  her  visit,  she,  on  the  morning  of  December 
15,  1873,  accompanied  by  Mrs.  Fraser,  went  to  the  depot  of 
the  appellant  company,  to  take  the  train  for  Chicago.  She 
went  there — why,  she   does  not  explain — two   hours  before 


1877.]  C,  E.  I.  &  P.  E.  E.  Co.  v.  Payzant.  127 


Opinion  of  the  Court. 


train  time^  and  when  the  train  arrived^  about  one  o'clock  in 
the  afternoon,  she  purchased  a  ticket,  and  proceeded  along  the 
platform  to  the  cars,  and  in  doing  so  stepped  into  a  hole 
therein,  with  her  right  foot,  and  her  leg  went  in  above  the 
knee.  She  was  soon  extricated  from  her  uncomfortable  posi- 
tion, and  took  her  seat  in  the  cars.  During  the  trip  to  Chicago, 
which  consumed  about  four  hours  of  time,  she  suffered  a  burn- 
ing pain,  as  if  the  leg  was  badly  bruised,  and  a  little  as  if  the 
skin  was  off,  and  the  skin  was  broken  a  little.  She  made  no 
application  to  the  bruise  when  on  the  cars,  but  sat  still  until 
they  reached  Chicago.  She  was  met  at  the  depot  there  by  her 
father,  and  they  proceeded  together,  on  foot,  to  a  bus  on  Van 
Buren  street,  she  walking  with  some  difficulty.  In  the  bus 
they  rode  as  far  as  Sophia  street,  and  then  walked  west  on 
Home  street,  where  their  residence  was.  The  distance  from 
the  station  to  the  bus  on  Van  Buren  street,  and  from  there  to 
Home  street,  she  walked  with  the  assistance  of  her  father. 
Where  they  left  the  bus  to  their  home  was  about  four  and  a 
half  blocks.  Her  father's  impression  was,  though  she  com- 
plained of  pain,  that  she  was  not  badly  injured,  and  he  does 
not  remember  that  she  expressed  anything  particularly  about 
much  suffering  during  the  time.  She  felt  pain,  when  she  got 
out  of  the  bus,  on  the  side  of  the  knee-joint,  and  under  the 
top  of  the  knee-cap. 

The  principle  being,  in  actions  of  this  nature,  where  the 
damages  to  be  recovered  are  compensatory  merely,  vindic- 
tive damages  not  being  claimed,  it  becomes  an  important  ques- 
tion, what  is  the  extent  of  the  injury  received,  in  what  respect 
does  the  injury  incapacitate  one  for  the  performance  of  the 
ordinary  duties  of  life,  and  what  is  the  pecuniary  loss.  Making 
due  alloAvance  for  pain  and  suffering,  the  amount  paid  for 
medical  and  surgical  attendance,  and  awarding  damages  for 
them,  what  should  be  awarded  as  compensation  merely  ? 

We  have  examined,  as  to  this  point,  all  the  testimony  in 
this  record,  and  it  fails  to  satisfy  us  appellee  has  received  any 
very  considerable   injury  from   the   accident.     Several  physi- 
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cians  were  in  attendance  upon  her^  about  whose  skill  there  is 
no  evidence;  but  we  feel  warranted  in  concluding,  from  the 
remedies  they  applied, — cooling  lotions  of  arnica  and  hamma- 
melis,  with  a  bandage, — it  was  not  a  very  serious  injury. 
There  is  evidence  tending  to  show  that  this  leg,  above  and 
below  the  knee,  is  slightly  smaller  than  the  other  leg,  but  not 
disfigured.  When  appellee  testified,  three  years  after  the  acci- 
dent, she  said,  when  she  was  sitting,  she  liked  to  have  that 
limb  a  little  higher,  to  make  it  comfortable — at  home,  she 
always  has  a  stool.  When  she  touches  it  now,  it  does  not  suf- 
fer. There  is  only  a  little  soreness  in  it — only  a  little  pain. 
Dr.  Gramer,  her  attending  physician,  who  makes  no  great 
pretentions  to  surgery,  testifying  as  a  scientific  man,  thinks 
she  will  be  better  than  she  is  now,  but  has  doubts  as  to  her 
ultimate  complete  recovery.  Dr.  Danforth,  another  of  her 
physicians,  who  makes  pretentions  to  surgical  skill,  says 
some  of  these  cases  drag  on  for  years,  and  others  recover 
more  rapidly  than  we  would  be  led  to  expect — thinks  she  will 
recover  in  a  year  or  two,  but  would  not  be  surprised  if  she 
should  not;  and  if  she  recovered  in  less  time,  he  would  not 
be  surprised.  Habits  of  body  of  the  patient  have  much  to  do 
with  a  recovery,  and,  from  what  he  knows  of  appellee^s  con- 
stitutional tendency,  a  recovery  would  be  slower  and  more 
uncertain. 

Dr.  W.  H.  Eraser  was  examined  for  the  plaintiff.  He  was 
the  gentleman  whose  family  the  plaintiff  had  been  visiting 
when  the  accident  occurred,  but  who  was  not  present  at  its 
occurrence.  He  examined  the  plaintiff  a  week  or  ten  days 
before  the  trial,  with  a  view  of  testifying  in  the  case.  He 
says  the  leg  looked  natural  enough,  with  the  exception  that  it 
was  a  little  smaller,  apparently,  than  the  other;  made  a  care- 
ful measurement,  and  found  it  was  smaller  above  the  knee, 
immediately  around  and  below — that  is  to  say,  this  leg  is 
smaller  than  the  other;  saw  no  indication  of  disease  of  the 
joint;  a  slight  scar  on  the  front  of  the  knee;  no  appearance 
of  any  tumor,  swelling,  or  anything  like  white-swelling,  or 
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anything  like  swelling  about  the  knee ;  attributes  the  decreased 
size  to  a  want  of  use^  and  a  want  of  use  to  the  injury;  can 
not  say  there  is  any  permanent  injury  to  the  joint,  but  thinks 
it  might  trouble  her  at  almost  any  time,  if  used  too  much,  or 
by  irritation,  and  any  loss  of  health  would  be  likely  to  affect 
the  injured  part  afterward;  thinks  complete  ultimate  recovery 
doubtful;  did  not  know  the  condition  of  the  limb  before  the 
accident;  it  was  the  knee  he  examined;  made  the  measure- 
ment just  above  the  knee-cap;  inflammation  would  tend  to 
increase  the  size  of  the  knee,  but  there  was  no  inflammation ; 
the  ligaments  not  being  increased  in  size,  is  evidence  that  in- 
flammation had  not  continued  long;  his  treatment  would  be, 
keeping  the  patient  still,  and  if  any  appliances  were  used,  they 
should  be  of  a  cooling  nature,  and  a  splint,  to  keep  the  joint 
still,  should  be  used ;  the  limb  looks  natural,  only  it  is  a  little 
smaller;  have  seen  her  moving  about  at  her  father^s,  and 
about  the  court  room ;  have  seen  nothing  in  her  movements 
indicating  any  disease  of  the  knee;  so  far  as  can  be  seen,  she 
walks  naturally  and  gracefully;  there  is  not  any  permanent 
injury  that  he  could  detect;  she  walks  well  enough;  before 
she  came  to  his  house,  she  had  poor  health  occasionally ;  thinks 
her  health  better  now  than  then ;  a  paralyzed  limb  generally 
shrinks,  but  there  is  no  evidence  of  paralysis  there ;  it  requires 
the  exertion  of  more  power  to  go  up,  than  to  go  down  stairs. 

Dr.  W.  r.  Peck,  a  witness  for  the  defendants,  the  surgeon 
in  chief  of  the  appellants,  visited  this  lady,  with  Dr.  Gramer, 
her  attending  physician ;  went  to  the  house,  and  examined  her 
knee,  and  found  this  limb  not  different  from  the  opposite  one ; 
there  was  no  inflammation,  no  swelling,  no  discoloration,  no 
tenderness,  upon  pressure,  from  the  foot  up  to  the  end  of  the 
knee. 

Dr.  Edmund  Andrews,  a  surgeon  of  twenty-four  years'  prac- 
tice, had  not  examined  the  case,  but  heard  all  the  medical  tes- 
timony, and  came  to  the  conclusion  there  were  bruises  in  the 
flesh,  both  above  and  below  the  knee,  and  that  the  veins  were 
bruised  above  the  knee;  thinks  there  was  no  injury  to  the 
9—87  III. 
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knee-joint;  sucli  a  case  as  he  supposes,  from  the  evidence,  this 
to  be,  is  apt  to  last  a  number  of  months;  should  think  the 
lady  was  pretty  well  over  the  active  symptoms,  and  has  merely 
to  use  it  (the  leg)  freely,  to  get  well  entirely. 

It  will  be  seen,  from  the  testimony,  that  the  state  of  health 
of  a  person  receiving  such  an  injury  as  this,  has  something  to 
do  with  a  speedy  recovery.  Appellee  testifies,  at  the  time  of 
the  accident,  her  general  health  had  been  very  poor  for  three 
or  four  years,  but,  at  that  time,  she  had  been  out  in  the  coun- 
try, and  felt  better ;  did  not  regard  herself  as  a  healthy  woman ; 
had  been  an  invalid  for  four  years;  part  of  the  time  had  bil- 
ious fever, — that  was  about  five  years  ago ;  that  bilious  fever 
had  left  its  effects  on  her  system,  up  to  time  of  the  accident, 
and  these  other  things  connected  with  it;  had  been  troubled 
with  a  numbness  on  the  left  side,  which  commenced  after  the 
bilious  fever,  and  kept  her  down,  and  brought  her  down  if 
she  exerted  herself;  could  not  gain  her  strength;  always 
necessary  to  be  careful  about  the  exercise  she  took;  very 
easily  prostrated  by  over-exertion. 

From  the  whole  testimony,  carefully  considered  and  weighed, 
it  seems  to  us  no  very  serious  injury  has  been  occasioned  by 
this  accident,  and  we  think  the  damages  are  far  beyond  any 
reasonable  compensation  therefor.  The  young  lady  was  en- 
gaged in  no  employment  requiring  the  exercise  of  much  mus- 
cular power,  and  her  friend  Dr.  Eraser  says  there  was  but  a 
slight  difference  in  the  limbs;  had  seen  her  moving  about  the 
room  at  her  father's,  and  in  the  court  room,  and  perceived 
nothing  in  her  movements  indicative  of  any  disease  of  the  knee, 
and,  so  far  as  he  could  see,  she  walked  naturally  and  grace- 
fully; there  is  no  permanent  injury  perceptible;  she  walks 
well  enough. 

It  is  true,  there  is  some  conflict  in  the  testimony,  and  it  is 
the  acknowledged  province  of  the  jury  to  adjust  such  conflicts, 
but  they  are  not  to  take  isolated  facts  in  a  case,  but  are  to 
weigh  the  whole  testimony,  and  must  find  as  it  preponderates. 
We  think  it  greatly  preponderates  against  this  finding,  to  the 
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extent  found.  It  can  not  be  truthfully  averred,  on  this  testi- 
mony, that  it  will  require  twenty-five  hundred  dollars  to 
compensate  her  for  the  injury  occasioned  by  the  carelessness,  not 
wilful,  of  the  railroad  company,  in  not  keeping  their  platform 
in  good  order.  Twenty-five  hundred  dollars  is  a  very  large 
sum  of  money,  which  few  men  or  women  accumulate  in  a  life- 
time. Appellee  is  in  no  way  incapacitated  from  performing 
all  the  labor  attaching  to  her  position,  and  a  much  less  sum 
would,  in  our  opinion,  be  ample  compensation  for  the  pain  and 
injury  she  has  received,  and  expenses  incurred.  All  beyond 
compensation  is  excessive,  and  indicates  that  the  jury  might 
have  been  influenced  by  prejudice  and  partiality,  which  is  easily 
aroused  when  a  female  is  complaining  and  a  corporation  de- 
fending. We  think  injustice  has  been  done  by  the  verdict, 
and  there  should  be  a  new  trial. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial. 

Judgment  reversed. 

Mr.  Justice  Scott  :  I  dissent  from  both  the  reasoning  and 
conclusion  of  this  opinion.  The  evidence  as  to  the  extent  of 
the  injuries  suffered  by  plaintiff  is  conflicting,  and  as  the  case 
was  submitted  on  proper  instructions,  the  verdict  ought  to  be 
permitted  to  stand.  Any  other  rule  is  simply  to  deprive  a 
party  of  the  benefit  of  a  trial  by  jury — a  right  secured  by  law. 

Mr.  Chief  Justice  Scholfield  and  Mr.  Justice  Dickey 
concur  that  the  damages  are  excessive,  but  do  not  concur  in 
all  the  argument  in  this  opinion. 
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Andrew  Defenbaugh 

V. 

Robert  M.  Weaver. 

1.  Sale — waiver  by  acceptance.  Altliough  a  contract  may  "be  for  the  sale  of 
a  specific  number  of  cattle,  and  embrace  a  warranty  that  they  shall  average  so 
much  per  head,  and  an  agreement  on  the  part  of  the  vendor  to  keep  them  from 
food  and  water  for  twelve  hours  before  weighing,  yet  if  the*  purchaser,  with  a 
knowledge  of  the  facts,  accepts  a  less  number  of  cattle,  not  averaging  the  spe- 
cified weight,  and  ships  them,  he  will  be  considered  as  having  waived  a  strict 
compliance  with  the  contract,  and  will  be  liable  to  pay  the  contract  price  for 
as  many  cattle  as  he  gets. 

2.  Pleading  and  evidence — recovery  for  part.  A  party  suing  for  the  price  of 
cattle  sold  and  delivered  and  for  hogs  sold  and  refused  to  be  taken,  is  not  pre- 
cluded from  recovering  at  all  if  he  fails  to  show  a  sale  of  the  hogs.  Under  a 
proper  state  of  pleading  he  may  recover  for  the  cattle  sold  and  delivered. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
JosiAH  McRobertSj  Judge^  presiding. 

Messrs.  Hagar  &  Flanders,  for  the  appellant. 

Messrs.  Barnes  &  Mxjir,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  controversy  in  this  proceeding  relates  to  a  contract 
made  between  appellant  and  appellee  in  the  early  part  of  Feb- 
ruary, J  871,  and  to  transactions  of  the  parties  growing  out  of 
or  done  under  the  contract. 

Appellant's  version  of  this  matter  is,  substantially,  that  he 
(having  at  that  time  a  lot  of  cattle  which  he  was  feeding  for 
the  market,  on  his  farm,  and  also  a  lot  of  hogs  in  the  same 
inclosure,  which  he  was  also  feeding  for  market,)  agreed  to 
sell  both  cattle  and  hogs  to  appellee,  to  be  taken  and  delivered 
at  any  time  between  April  15th  and  May  1st  of  that  year,  at 
the  option  of  appellee  as  to  the  day  of  delivery,  and  that  ap- 
pellee agreed  to  buy  and  accept  both  the  cattle  and  hogs,  at 
the  price  of  $7  per  hundred  pounds  for  both  cattle  and  hogs; 
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that  about  the  28th  of  April  of  that  year  he  delivered  to  ap- 
pellee the  cattle  in  question,  and  that  the  same  were  received 
and  accepted  by  him.  Appellant  also  claims  that  the  contract, 
after  its  making,  was  modified,  by  agreement,  as  to  the  num- 
ber of  hogs  to  be  furnished,  and  that  he  offered  the  hogs  in 
apt  time  and  in  compliance  with  the  contract,  as  modified,  and 
that  appellee  refused  to  receive  and  accept  the  same,  and  that 
appellant  was  compelled  to  sell  the  hogs  at  a  price  much  less 
than  the  contract  price.  He  concedes  that  he  has  received 
from  appellee,  as  an  advance  upon  the  contract,  |1004,  and 
from  the  proceeds  of  the  cattle,  paid  to  him  by  the  appellee 
through  his  commission  merchant,  $10,173.58 — in  all  f  11,- 
177.58.  He  insists  that  the  price  of  the  cattle  delivered  was 
$11,862.12,  and  that  the  amount  received  was  less  than  the 
price  of  the  cattle  delivered  by  $684.54,  and  claims  some 
$1200  to  $1400  as  damages,  as  loss  upon  the  hogs,  thus  claim- 
ing that  there  is  due  to  him  from  appellee  some  $1884.54  to 
$2084.54,  growing  out  of  this  transaction. 

The  substance  of  appellee^s  version  of  the  matter  is,  that  by 
the  original  contract  he  agreed  only  to  buy  the  cattle ;  that  he 
never  made  any  contract  to  buy  the  hogs,  and  that  it  w^as  a 
part  of  the  contract  that  the  cattle  were  warranted  by  appel- 
lant to  weigh,  on  an  average,  at  least  1550  pounds,  and  that 
appellant  would  produce  for  weighing  at  the  scales  cattle  which 
had  had  no  feed  or  water  for  twelve  hours  next  before  weighing, 
and  in  that  condition  would  average  at  least  that  much ;  and 
that  when  the  cattle  were  weighed  they  had  not  been  kept 
entirely  from  feed  and  water  for  the  twelve  hours  next  pre- 
ceding, and  that  they  did  not  average  over  1448  pounds,  and 
for  these  reasons  he  refused  to  accept  them,  as  he  lawfully 
might,  and  that  he  did  not  receive  them  but  rescinded  the 
contract,  and  claims  to  recover  the  money  he  had  advanced 
upon  the  contract,  which  he  claims  was  $1204. 

This  action  was  brought  by  appellee  for  the  recovery  of  the 
money  thus  advanced  by  him  upon  the  cattle  contract,  as  he 
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claims,  to  appellant.  The  declaration  contains  the  common 
counts. 

Defendant  pleaded  first,  non  assumpsit.  The  second  plea  is 
that  of  set-ofF,  alleging  generally  an  indebtedness  of  plaintiif 
to  him  (as  is  usual  in  common  counts)  in  the  sum  of  $4000, 
''  for  divers  cattle  sold  and  delivered  by  defendant  to  plaintiff, 
and  at  his  request,  and  in  the  sum  of  $4000  for  divers  hogs, 
etc.,  and  in  same  amount  for  live  stock,  and  in  like  amount 
for  corn,  oats  and  hay,  and  in  a  like  amount  for  goods,  wares 
and  merchandise  sold  and  delivered,  etc.,  and  for  money  had 
and  received,  etc.^^  Defendant  added  several  special  pleas,  in 
each  of  which,  in  different  forms  and  with  some  modifications, 
he  sets  up  a  special  contract  for  the  sale  of  a  certain  number 
of  fat  cattle  and  a  certain  number  of  fat  hogs  by  him  to  plain- 
tiff, at  a  given  price  per  pound,  alleging  the  delivery  and 
acceptance  of  the  cattle,  and  an  offer  to  perform  that  part  of 
the  bargain  about  hogs,  and  a  wrongful  refusal  on  the  part  of 
plaintiff  to  accept  the  hogs,  and  offering  to  set  off  his  damages. 

The  action  was  brought  in  the  circuit  court  of  Marshall 
county  to  the  January  term,  1872.  A  trial  was  had  at  that 
term,  and  a  verdict  rendered  for  defendant,  and  assessing  his 
damages  at  $192.82.  The  defendant  moved  for  a  new  trial, 
and  the  plaintiff  resisted  the  motion.  The  verdict  was  set 
aside.  Another  trial  was  had  at  the  January  term,  1874,  and 
a  verdict  rendered  for  defendant  for  $1638.  This  verdict  was 
set  aside  on  motion  of  the  plaintiff,  and  a  change  of  venue  was 
ordered  to  the  circuit  court  of  Will  county.  In  that  court  the 
issues  were  again  tried  by  a  jury,  at  the  January  term,  1875, 
and  a  verdict  rendered  for  the  plaintiff  for  $646.22.  Defend- 
ant moved  for  a  new  trial,  which  was  refused,  and  judgment 
was  rendered  for  plaintiff  upon  the  verdict,  and  from  that 
judgment  this  appeal  is  prosecuted. 

The  circuit  court  charged  the  jury,  among  other  things, 
that  "  under  the  issues  in  this  case  the  defendant  was  required 
to  prove,  not  only  the  sale  of  both  hogs  and  cattle,  but  also 
the  delivery  or  tender  of  delivery  of  both  hogs  and  cattle  of 
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the  number  and  description,  and  at  the  time  or  times  stated 
in  his  pleas ;  and  if  defendant  has  failed  in  making  such  proof, 
he  is  not  entitled  to  recover  from  plaintiff,  but  plaintiff',  on 
the  other  hand,  is  entitled  to  and  should  recover  from  defend- 
ant whatever  sum  or  sums  of  money  he  paid,  if  any,  to  defend- 
ant upon  the  cattle,  or  any  supposed  contract  relating  to  the 
sale  of  the  cattle/^ 

Under  the  pleadings,  this  instruction  was  clearly  erroneous, 
and  well  calculated  to  mislead  the  jury. 

There  was  proof  in  the  case  tending  to  show  that  the  con- 
tract, when  made,  was  for  120  head  of  cattle,  to  average  not 
less  than  1550  pounds  weight,  after  being  kept  off  feed  and 
water  the  twelve  next  preceding  hours,  and  that  the  contract 
did  not  embrace  the  hogs  at  all.  It  was  proved  by  plaintiff's 
own  testimony,  and  by  other  evidence  which  was  not  in  any 
way  contradicted,  that  about  the  28th  of  May,  1871,  plaintiff* 
went  to  defendant's  farm,  where  this  lot  of  cattle  were,  and 
during  the  night  preceding  the  weighing  of  the  cattle,  he  and 
defendant  had  charge  of  the  cattle  in  guarding  them  from  the 
water  in  the  inclosure,  and  that  in  spite  of  their  care  some  of 
the  cattle  did  get  water,  and  this  with  plaintiff's  knowledge ; 
that  there  was  hay  which  they  fed  upon,  and  that  he,  mak- 
ing no  objection  on  that  account,  went  along  in  the  morning, 
as  the  cattle  were  driven  to  the  scales  ;  that  though  there  were 
but  117  head  of  the  cattle,  he  suffered  them  to  be  weighed 
under  his  inspection,  and  although  they  weighed  on  an  aver- 
age not  more  than  1448  pounds,  plaintiff"  went  with  the  cattle 
to  the  nearest  railroad  station,  telegraphed  for  cars  to  trans- 
port them  to  Chicago,  and  under  his  direction  had  the  shipping 
bills  made  out  by  the  railroad  agent  as  of  cattle  shipped  by 
him  to  a  commission  merchant  in  Chicago,  and  afterwards,  at 
the  request  of  defendant,  had  the  bills  changed  so  as  to  ship 
them  to  defendant;  that  he  went  with  the  cattle  to  Chicago, 
and  there  was  present  when  the  cattle  were  put  in  the  charge 
of  a  commission  merchant  to  be  sold ;  and  the  only  allegation 
that  he  swears  to,  indicating  in  any  way  an  intention  on  his 
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part  to  rescind  tlie  contract  on  account  of  these  points  of  non- 
conformity to  the  contract^  found  in  his  testimony,  is,  that 
when  the  average  weights  were  ascertained  at  the  weighing  of 
the  cattle,  he  then  said  to  the  defendant,  "the  cattle  don^t  trti 
the  bill.^'  This  was  before  the  cars  were  telegraphed  for,  and 
before  the  shipping  bills  were  n^ade  out.  Though  he  had  paid 
on  the  contract  advances  to  over  $1000,  he  said  nothing  at 
the  place  of  weighing,  nothing  at  the  railroad  station,  and 
nothing  in  Chicago  to  defendant,  about  wanting  his  advances 
refunded.  In  this  connection,  it  may  be  proper  to  notice  that 
plaintiff  swears  he  and  defendant  had  a  little  wager  about  the 
weight  of  the  cattle,  defendant  betting  that  the  cattle  would 
average  1600  pounds,  and  plaintiff  that  they  would  not.  The 
remark  that  "  the  cattle  did  not  fill  the  bill,^'  if  made  at  all, 
may  have  had  reference  to  that  bet. 

Defendant  swears  that  the  remark  was  not  made,  and  that 
plaintiff,  at  Chicago,  took  the  control  of  the  disposition  of  the 
cattle ;  that  at  his  request  plaintiff  directed  the  commission 
merchant  to  pay  the  proceeds  of  the  sale,  when  received,  to 
defendant,  as  plaintiff  had  not  yet  paid  defendant  for  the  cattle. 
The  commission  merchant  corroborates  defendant  in  this  state- 
ment, and  further  testifies,  that  during  the  day,  at  the  stock 
yards,  he  had  an  offer  for  the  cattle,  which  he  advised  plain- 
tiff to  accept,  but  plaintiff  forbade  him  selling  the  cattle  unless 
he  could  get  a  higher  price,  which  he  named.  It  is  also  in 
proof,  that  after  the  sales  were  made,  an  account  of  sales  was 
sent  to  plaintiff,  with  statement  that  proceeds  had  been  sent 
to  defendant. 

Take  the  proof  all  into  consideration,  and  it  seems  very 
convincing  that  if  there  was  a  warranty  as  to  what  the  cattle 
would  weigh,  and  if  a  perfect  exclusion  of  the  cattle  from  food 
and  water  for  twelve  hours  before  weighing,  and  if  the  con- 
tract was  specific  for  120  head  of  cattle,  still,  all  these  matters 
were  waived  by  plaintiff,  and  he  did  accept  the  117  head 
of  cattle  at  the  agreed  price  of  $7  per  hundred,  and  did  receive 
them  and  put  them  in  the  hands  of  a  commission  merchant  to 
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sell  on  his  account,  with  directions  to  pay  the  proceeds  to 
defendant — at  least  there  can  be  no  doubt  that  the  evidence 
tended  to  prove  that  state  of  affairs.  If  this  statement  was 
true,  defendant  was  entitled  to  recover,  under  his  second  plea, 
of  plaintiff  the  unpaid  part  of  the  purchase  money  for  the  cat- 
tle, at  $7  per  hundred,  and  this  although  the  contract  did  not 
embrace  the  sale  of  the  hogs. 

For  this  error  alone,  the  judgment  must  be  reversed. 

There  are  other  instructions  which  are  faulty.  Those  in 
relation  to  the  supposed  warranty  that  the  cattle  should  aver- 
age 1550  pounds,  are  not  well  expressed,  and  were  calculated 
to  mislead  the  jury,  and  should  all  have  been  qualified  by 
calling  attention  to  the  apparent  waiver  of  the  same  by  the 
subsequent  acts  of  plaintiff.  Those  as  to  the  effect  of  the 
agreement  that  the  cattle  should  be  kept  from  food  and  water 
for  twelve  hours  next  before  weighing,  should,  if  given,  have 
been  accompanied  by  a  statement,  that  if  plaintiff,  with  a 
knowledge  that  this  had  not  been  strictly  done,  had  consented 
to  the  weighing,  such  act  would  be  a  waiver  of  this  objection, 
in  so  far  as  it  could  operate  as  a  condition  precedent  to  the 
sale. 

Whether  the  contract  did  or  did  not  embrace  the  sale  of  the 
hogs,  is  a  question  on  which  we  express  no  opinion.  The 
evidence  is  very  contradictory  on  that  point,  and,  as  the  proof 
appears  in  this  record,  we  could  not  disturb  a  verdict  on  that 
question,  one  way  or  the  other. 

The  judgment  is  reversed  and  the  cause  remanded  for 
another  trial. 

Judgment  reversed. 
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O.  S.  EiCHARDsoN  et  aL 

'^' 
E.  K.  Akin.    . 

1.  'Kewe,T)Y  of  creditors  of  corporation  against  stockholders.  Since  the  act  of 
1872,  concerning  corporations  for  pecuniary  profit,  took  effect,  a  court  of  law 
has  no  jurisdiction  of  a  suit  by  a  creditor  of  such  a  corporation  against  a 
stockholder,  unless  his  debt  accrued  before  the  act  of  1872  took  effect.  The 
remedy,  if  any,  is  in  equity. 

2.  Constitutional  law — change  in  remedy.  The  legislature  had  the  power 
to  repeal  so  much  of  the  act  of  1857,  relating  to  private  corporations,  as  makes 
the  stockholders  liable,  personally,  to  creditors  to  the  amount  of  their  stock. 
There  was  no  vested  right  in  such  provision  of  the  law.  A  law  changing  the 
remedy  for  the  collection  of  a  debt,  is  not  liable  to  any  constitutional  objection. 

3.  Vested  right — lohat  is.  A  right  can  not  be  considered  as  vested  unless 
it  is  something  more  than  a  mere  expectation,  and  has  already  become  a  title, 
legal  or  equitable,  to  the  present  or  future  enforcement  of  a  demand  or  a  legal 
exemption  from  a  demand  made  by  another. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
JosiAH  McEoBERTS,  Judge,  presiding. 

Messrs.  Page,  Plum  &  Fry,  for  the  appellants. 

Mr.  C.  P.  Garnsey  and  Mr.  George  S.  House,  for  the 
appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

Assumpsit  was  brought  by  appellants,  against  appellee,  as  a 
stockholder  in  '^  The  Illinois  Steam  Forge  Company,"  a  cor- 
poration organized  under  the  corporation  law  .of  1857.  The 
appellee  became  a  stockholder  in  that  incorporation  to  the 
amount  of  twenty-five  shares  of  stock,  of  $100  each,  which  he 
fully  paid  up  in  1869.  The  indebtedness  which  is  sued  for 
was  incurred  by  the  corporation  in  1873,  in  the  months  of 
October  and  November. 

On  motion  of  appellee  the  court  below  dismissed  the  suit 
for  want  of  jurisdiction ;  and  this  ruling  is  assigned  for  error. 
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"The  question  is,  lias  a  court  of  law  jurisdiction  in  an  action 
by  the  creditor  of  a  corporation,  for  a  debt  incurred  since  July 
1,  1872,  ap-ainst  one  of  its  stockholders?  That  it  had  such 
jurisdiction  before  the  enactment  "concerning  corporations  for 
pecuniary  profit/^  approved  April  12,  1872,  and  in  force  July 
1st  of  that  year,  is  settled  by  Cuher  v.  Third  National  Bank, 
64  111.  528,  and  Corivith  v.  Culver,  69  id.  502 ;  but,  by  the 
last  named  act,  the  remedy  in  such  cases  is  limited  to  courts 
of  equity.  Whether,  on  the  facts  proved  in  this  particular 
case,  a  court  of  equity  would  grant  relief,  is  immaterial;  the 
question  before  us  relates  only  to  the  jurisdiction  of  the  court; 
and  if  a  court  of  law  had  not  jurisdiction  it  is  sufficient  to 
sustain  the  ruling  below. 

The  49th  section  of  the  act  of  April  18,  1872,  is  as  fol- 
lows : 

"  All  acts  or  parts  of  acts,  in  conflict  with  the  provisions  of 
this  act,  are  hereby  repealed :  Provided,  that  the  repeal  of  said 
acts  shall  not  afPect  any  corporation  existing  under  any  such 
acts,  or  any  rights  or  liabilities  that  may  have  accrued  when 
this  act  shall  take  effect ;  but  such  rights  and  liabilities  shall 
remain  as  though  this  act  had  not  been  passed. ^^ 

The  provisions  relating  to  the  remedy  of  creditors  against 
stockholders  being  in  conflict,  that  of  the  act  of  1857  is,  there- 
fore, repealed  except  as  to  rights  within  the  above  saving 
clause,  and  it  must,  hence,  be  inquired  whether  appellants' 
rights  are  within  that  clause.  This  would  seem  to  be  very 
easily  answered.  They  were  not  creditors  of  the  corporation 
until  in  October  and  November,  1873,  and  hence  they  had  no 
rights  which  were  aflected  by  the  repeal.  The  law  in  force 
when  their  indebtedness  was  contracted  is  the  law  still  in 
force — ^the  act  of  April  18,  1872 — and  if  their  claims  are  at  all 
capable  of  being  enforced  against  stockholders,  that  act  com- 
pels them  to  resort  to  a  court  of  equity. 

But  appellants  argue  that  the  9th  section  of  the  act  of  1857, 
which  provided,  "  All  the  stockholders  of  every  such  com- 
pany shall  be,  severally,  individually  liable  to  the  creditors  of 


140  Richardson  e^  a?,  v.  Akin.  [Sept.  T. 

Opinion  of  the  Court. 

the  company,  to  an  amount  equal  to  the  amount  of  stock  held 
by  them  respectively,  for  all  debts  and  contracts  made  by  such 
company  prior  to  the  time  when  the  whole  amount  of  its  cap- 
ital stock  shall  have  been  paid  in,  and  a  certificate  thereof 
made  and  filed,^^  vested  an  interest  in  the  corporation  and  the 
stockholders  which  could  not  be  taken  away,  without  their 
consent,  by  subsequent  legislation,  and  this  is  their  argument : 

^^It  appears  that  when  Akin  took  his  $2500  worth  of 
stock,  in  1869,  |30,000  of  the  $50,000  capital  stock  had  been 
taken,  thus  making  the  sut)scribed  stock  32,500.^^  Now, 
assuming  that  was  all  paid,  but  no  ^certificate  thereof^  ever 
made  and  filed  by  a  majority  of  the  directors,  as  required  by 
the  act,  it  is  clear  that  the  corporation  would  be  operating  on 
a  paid  capital  of  $32,500,  and  a  stockholders^  liability  of 
$32,500  more.  That  working  capital  ($65,000)  constituted  the 
life  of  the  corporation.  If  the  act  of  1872  changed  the  lia- 
bility of  the  stockholders,  to  the  amount  of  the  unpaid  stock 
held  by  them  respectively,  it  at  a  stroke  took  away  half  of  the 
working  capital  of  this  company,^^  etc. 

It  is  very  clear  to  us  this  is  a  total  misapprehension  of  what 
constitutes  a  vested  right.  It  assumes  a  party  may  have  a 
vested  right  to  not  discharge  a  legal  obligation  he  has  assumed. 
Where  a  party  subscribes  for  stock  to  a  corporation,  it  is  his 
legal  duty  to  pay  the  amount  of  his  subscription,  and  when 
the  subscriptions  are  paid,  it  is  the  legal  duty  of  the  directors 
to  make  and  file  the  required  certificate.  And  thus  the  claimed 
vested  right  is  based  on  the  anticipation  that  these  duties  will 
not  be  performed,  for  if  they  are  performed,  that  is  an  end  of 
them.  But  "  a  right  can  not  be  considered  as  vested  unless  it 
is  something  more  than  a  mere  expectation,  and  has  already 
become  a  title,  legal  or  equitable,  to  the  present  or  future  en- 
forcement of  a  demand,  or  a  legal  exemption  from  a  demand 
made  by  another.^^     Cooley^s  Const.  Lim.  (1st  Ed.)  359. 

The  section  referred  to  was  evidently  solely  designed  for  the 
benefit  of  creditors  of  the  corporation,  and  is  in  the  nature  of 
a  penalty  to   enforce  the   prompt  and  literal  compliance  with 
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the  law  in  the  organization  of  the  corporations  provided  for  by 
the  act,  so  that  creditors  might  not  be  misled  by  false  and 
delusive  representations  in  regard  to  the  actual  capital  of  the 
corporation,  to  the  extent  that  such  compliance  would  aiford 
protection  in  that  regard.  It  was  not  to  give  corporations  a 
legal  right  to  organize  and  act  as  such  in  violation  of  that  act, 
or  to  authorize  delinquent  subscribers  to  the  capital  stock  of 
corporations  to  make  profit  from  their  delinquencies. 

We  do  not  think  Denworth  et  al.  v.  Coolhaugh  et  al.  3  Clark 
(Iowa),  cited  by  appellants^  counsel,  pertinent  here.  In  that 
case,  the  statute  under  consideration  recognized  the  continued 
existence  of  the  corporations  organized  under  the  former  stat- 
ute, with  the  rights,  obligations  and  duties  conferred  and  im- 
posed by  that  statute,  but  authorized  them  to  bring  themselves 
within  the  provisions  of  the  statute  under  consideration,  by 
taking  certain  steps  which  had  not  been  taken  by  the  bank. 
Here,  however,  the  statute  requires  no  steps  to  be  taken  by  the 
corporations  in  existence  at  the  time  it  took  effect,  in  order  to 
bring  them  under  it.  The  statute,  by  its  own  force,  and  with- 
out reference  to  any  act  of  the  corporators  affected  by  it,  be- 
came an  obligatory  law  upon  them,  except  as  to  the  rights 
saved  by  the  repealing  clause. 

It  is  conceded  that,  even  after  debts  are  contracted,  laws 
merely  changing  the  remedy  for  their  collection  are  not  liable 
to  any  constitutional  objection;  and  this  is  well  settled  law. 
Bronson  v.  Kinzie,  1  Howard,  311;  Woodruff  y.  Trapnall,  10 
Howard,  190;  Curran  v.  State  Bank,  15  Howard,  304;  Haw- 
thorne V.  Calef,  2  Wallace,  10. 

We  perceive  no  cause  requiring  us  to  disturb  the  judgment 
below,  and  it  is,  therefore,  affirmed. 

Judgment  affirmed. 
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Charles  M.  Tibballs  et  al. 

V. 

"Washington  Libby. 

1.  Corporation — liability  of  stockholder  for  corporate  debt.  A  stockholder 
of  an  insurance  company,  subject  to  the  general  law  of  1869,  is  liable  for  the 
debts  of  the  company  to  the  full  amount  of  his  stock,  and  he  is  not  relieved 
of  this  liability  by  payment  for  his  stock  in  full.  Until  the  full  capital  stock 
is  paid  in,  and  a  certificate  of  the  fact  made  and  recorded,  he  is  liable  to  be 
sued  for  the  debts  of  the  company  to  the  amount  of  his  stock. 

2.  SA.ME — when  under  general  law.  If  an  insurance  company,  created  by  a 
special  charter,  increases  its  capital  stock  under  the  general  law,  this,  in  effect, 
is  an  incorporation  under  such  law,  and,  by  subscribing  to  such  stock,  the  party 
will  incur  the  liability  imposed  by  the  general  law. 

3.  Same — stockholder' s  liability  not  affected  by  bankruptcy  of  the  company.  The 
right  of  a  creditor  of  a  corporation  to  recover  against  a  stockholder  is  not 
taken  away  by  the  bankruptcy  of  the  corporation.    That  fact  fixes  his  liability. 

4.  Former  decision.  The  case  of  Butler  v.  Walker,  80  111.  345,  as  to  liability 
of  stockholder  of  corporation  under  the  law  of  1869,  is  followed,  and  the 
opinion  in  that  case  adhered  to. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gaey,  Judge^  presiding. 

Mr.  John  Borden,  for  the  appellants. 

Messrs.  Monroe,  Bisbee  &  Ball,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  on  the  case  upon  promises, 
brought  to  the  Superior  Court  of  Cook  county,  by  Charles  M. 
Tibballs  and  William  H.  Whitehead,  as  surviving  partners  of 
David  Shirk,  deceased,  plaintiffs,  and  against  Washington 
Libby,  defendant,  the  declaration  in  three  counts,  charging,  in 
the  first  count,  that  the  Great  Western  Insurance  Company  of 
Chicago  was,  on  January  17,  1873,  a  corporation  organized 
and  doing  business  under  the  general  insurance  law,  entitled 
^^An  act  to  incorporate  and   govern   fire,  marine  and   inland 
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navigation  insurance  companies  doing  business  in  the  State 
of  Illinois/^  approved  March  11,  1869;  that  this  company 
was  indebted  to  the  plaintiffs  in  the  sum  of  five  thousand  dol- 
lars; that,  on  that  day,  the  company  accounted  with  the  plain- 
tiffs, and  found  to  be  in  arrear  and  indebted  to  plaintiffs  in 
that  sum,  and  that  defendant  was  then,  and  still  is,  a  trustee  and 
corporator  of  that  company,  and  therefore  liable  to  plaintiffs 
to  the  amount  by  him  subscribed  to  and  for  the  capital  stock 
of  the  company ;  and  they  aver  that  defendant  subscribed  to 
that  capital  stock  the  sum  of  ten  thousand  dollars,  and  they 
further  aver  that  the  whole  amount  of  the  capital  of  that 
company  had  not  been  paid  in,  and  a  certificate  thereof  re- 
corded as  required  by  the  act,  and,  being  so  liable,  he  promised 
to  pay,  etc. 

The  second  count  alleges  a  reorganization  of  the  company 
on  August  23, 1870,  under  the  General  Insurance  law,  and  its 
capital  increased,  and  did  business  as  such  reorganized  cor- 
poration, and  on  January  17,  1872,  the  company  was  indebted 
to  plaintiffs  in  the  sum  of  five  thousand  dollars;  alleges  that 
defendant  is  one  of  the  trustees  and  corporators  of  the  com- 
pany ;  that  he  was  a  subscriber  for  the  stock  to  the  amount 
of  ten  thousand  dollars ;  that  no  certificate  was  filed,  etc. 

The  third  count  charges  that  this  company,  on  July  28, 
1871,  made  its  certain  policy  of  insurance  to  the  plaintiffs,  by 
which,  for  the  consideration  of  fifty  dollars,  it  insured  the 
plaintiffs  to  the  amount  of  five  thousand  dollars  against  loss, 
etc.,  to  the  stock,  etc.,  the  property  of  plaintiffs,  situate  in  a 
building  on  Lake  street  and  IN'o.  9  Market  street,  in  Chicago, 
for  six  months;  the  conditions  of  the  policy  are  set  out;  the 
total  destruction  of  the  property  by  the  fire  of  October  9, 
1871,  to  their  loss  of  twelve  thousand  dollars;  proofs  of  loss, 
and  their  acceptance  by  the  company,  and  an  accounting  with 
the  company  on  January  17,  1872,  and  the  company  found 
indebted  to  the  plaintiffs  in  the  sum  of  five  thousand  dollars. 
It  is  then  averred  that,  at  this  time,  the  defendant  was  a 
trustee,  a  corporator,  a  stockholder  and  a  director  in  the  com- 


144  TiBBALLS  et  al.  v:  Libby.  [Sept.  T. 

Opinion  of  the  Court. 

pany,  he  having  subscribed  for  ten  thousand  dollars  of  the 
stock  of  the  same,  wherefore  he  became  liable,  etc. 

The  general  issue  was  pleaded  and  submitted  to  the  court 
for  trial.  The  court  found  against  the  plaintiffs,  and  ren- 
dered judgment  against  them  for  the  costs,  to  reverse  which 
they  appeal. 

We  have  stated  fully  the  plaintiffs^  case  as  they  made  it  to 
appear  by  their  declaration,  and  we  can  not  perceive  any  mate- 
rial difference  between  it  and  the  case  of  Butler  v.  Walker,  80 
111.  345.  It  was  there  held,  that  the  stockholders  of  an  insu- 
rance company  subject  to  the  general  law  of  1869,  are  liable 
for  the  debts  of  their  company  to  the  full  amount  of  their 
respective  shares  of  stock,  when  the  full  amount  subscribed 
has  not  been  paid  in,  and  he  is  not  relieved  of  this  liability 
by  payment  of  the  stock  subscribed  by  him.  Until  the  full 
capital  stock  is  paid  in,  and  a  certificate  of  the  fact  made  and 
recorded,  he  is  liable  to  be  sued  for  the  debts  of  the  company 
to  the  amount  of  his  stock. 

Although  this  company  had  a  special  charter,  yet,  by  in- 
creasing its  capital  stock  to  five  million  dollars,  under  the 
general  law,  it  was,  in  effect,  an  incorporation  under  the  gen- 
eral law,  and  subscribers  to  the  stock  incurred  the  liabilities 
imposed  by  that  law.  We  think  the  proof  shows  that  Libby 
was  a  director  of  this  corporation,  and,  as  one  of  the  stock- 
holders, gave  his  written  assent,  and  expressed  in  writing  his 
desire,  that  the  capital  stock  should  be  increased  to  five  mil- 
lions of  dollars,  and,  as  a  director  of  the  company,  made  his 
deposition  that  he,  with  others,  composed  a  majority  of  the 
directors  of  the  company,  and  that  the  company  has  a  capital 
stock  of  five  million  dollars,  divided  into  fifty  thousand  shares, 
of  one  hundred  dollars  each ;  that  one  million  twelve  thousand 
dollars  were  actually  subscribed,  and  one  hundred  and  eighty- 
six  thousand  three  hundred  and  thirty-five  dollars  and  ninety- 
seven  cents  paid  in,  in  cash,  by  the  several  stockholders, 
towards  the  payment  of  the  shares  respectively  subscribed, 
and  for  no  other  purpose. 
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In  addition  to  this,  it  appears  the  name  of  defendant  is 
found  in  the  report  required  by  law  to  be  made  by  the  presi- 
dent and  secretary  of  the  company,  to  the  Auditor  of  Public 
Accounts,  filed  in  his  office  August  23,  1870,  as  a  subscriber 
for  fifty  shares  of  the  stock,  of  the  value  of  five  thousand 
dollars,  at  which  time  defendant  was  a  director  of  the  com- 
pany. The  record  is  replete  with  evidence  that  defendant 
was  a  stockholder  to  the  amount  of  five  thousand  dollars. 

The  defendant  denies  he  was  ever  a  subscriber  to  the  stock, 
or  a  director  of  the  corporation.  We  think  this  denial  comes 
rather  too  late,  when  his  name  appears  in  both  capacities  in 
all  the  reports  of  the  company  which  the  law  required  it  to 
make  to  the  public.  It  is  barely  possible  that  these  things 
could  be,  and  he  not  a  director  and  stockholder.  In  the 
report  to  the  Auditor,  of  August  23,  1870,  the  same  is  signed 
by  defendant  as  one  of  the  directors  of  the  company,  and  the 
notary  public  certifies  that  each  of  the  "  subscribers  thereto,'' 
of  whom  defendant  was  one,  swore  to  and  subscribed  the  same. 

The  claim  of  plaintiffs  against  the  insurance  company  was 
fully  established,  and  they  were,  in  the  strictest  sense,  creditors 
of  the  company,  and  the  liability  of  defendant  as  a  stock- 
holder is  fixed. 

We  take  no  note  of  the  bankruptcy  proceedings,  as  they 
can  not  affect  plaintiffs'  rights.  Their  right  to  recover  against 
a  stockholder  is  not  taken  away  by  the  bankruptcy  of  the 
corporation  in  which  he  was  a  stockholder.  That  fact  fixes 
the  liability  of  the  stockholder. 

This  opinion  has  been  delayed  by  reason  of  an  intimation, 
or  suggestion,  from  distinguished  members  of  the  bar,  that 
the  case  of  Butler  v.  Walker,  supra,  was  not  satisfactory  to  the 
profession,  and  that  other  cases  of  like  nature  would  be  pre- 
sented, in  order  that  it  might  be  reviewed  and  reversed.  No 
case  of  that  kind  having  occurred,  we  are  disposed  to  adhere 
to  that  opinion,  and  make  this  in  conformity  therewith. 

The  judgment  of  the  Superior  Court  is  reversed,  and  the 
cause  remanded  for  a  new  trial  in  conformity  to  this  opinion. 
10—87  III.  Judgment  reversed. 
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Albert  M.  Scott 

V. 

Daniel  Delany. 

1.  Possession  —  what  constitutes.  It  is  not  necessary  that  land  should  be 
inclosed  or  occupied  as  a  residence  to  constitute  possession  under  the  Limita- 
tion act  of  1839.  Where  a  part  of  a  tract  is  reduced  to  actual  use  under  a 
deed  for  the  whole,  the  possession  will  embrace  all  the  land  described  in  the 
deed. 

2.  Where  a  party  has  title,  or  color  of  title,  to  woodland,  and  uses  the  land 
for  the  purpose  of  obtaining  wood  for  fuel,  or  fencing  for  a  farm  in  the  neigh- 
borhood, under  a  claim  of  ownership,  this  will  constitute  a  possession.  So,  if 
a  person  holding  a  deed  for  land  enters  and  clears  off  a  part,  with  intent  to 
follow  up  such  act  with  other  improvements,  this  will  be  possession  of  the 
whole. 

3.  Color  of  title — tax  deed.  A  sheriff's  deed  for  land  sold  for  taxes  is 
color  of  title,  under  the  Limitation  act  of  1839. 

4.  Instruction — repeating.  It  is  not  error  to  refuse  an  instruction  where 
the  substance  of  it  is  contained  in  others  given,  nor  one  which  takes  from  the 
jury  the  right  to  pass  upon  a  question  of  fact. 

5.  Evidence — proof  to  court  and  to  jury.  The  admission  in  evidence  of  a 
deed  by  the  court,  on  preliminary  proof  of  its  execution,  does  not  relieve  the 
party  of  proving  its  execution  and  delivery  to  the  jury. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
J.  W.  Cochran,  Judge,  presiding. 

Mr.  J.  K.  Cooper,  and  Mr.  H.  W.  Wells,  for  the  appel- 
lant. 

Mr.  Julius  S.  Starr,  and  Mr.  D.  McCulloch,  for  the 
appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  Albert  M. 
Scott,  against  Daniel  Delany,  to  recover  the  east  half  of  the 
south-west  quarter  of  section  9,  township  10  north,  6  east, 
Peoria  county.     A  trial  of  the  cause  before  a  jury  resulted  in 
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a  verdict  and  judgment  in  favor  of  the  defendant,  to  reverse 
which  the  pkiintiff  appealed. 

Conceding  that  the  plaintiff,  on  the  trial,  showed  a  chain 
of  title  from  the  United  States  to  himself  by  the  several  deeds 
of  conveyance  read  in  evidence  for  that  purpose,  the  main 
question,  then,  presented  by  the  record  is,  whether  the  defend- 
ant established  claim  and  color  of  title,  made  in  good  faith, 
and  possession  and  payment  of  taxes  for  seven  successive  years, 
as  required  by  section  8  of  the  act  of  1 839,  to  bar  a  recovery. 
If  this  was  shown,  then  the  judgment  will  have  to  be  affirmed, 
although  slight  errors  may  have  occurred  on  the  trial  of  the 
cause,  which  did  not  affect  the  substantial  merits  upon  this, 
the  main  question  in  the  case. 

The  defendant,  for  the  purpose  of  bringing  himself  within 
the  provision  of  section  8  of  the  Limitation  act  of  1839, 
offered  in  evidence  a  deed  from  the  sheriff  of  Peoria  county, 
to  John  Comstock,  for  the  land  in  controversy,  dated  the  5th 
day  of  October,  1861,  which  was  made  under  and  by  virtue 
of  a  sale  of  the  land  for  taxes  for  a  prior  year;  also,  a  con- 
tract from  Comstock  to  the  defendant,  which  provided  for  a 
deed  of  conveyance  upon  the  payment  of  a  certain  sum  of 
money.  The  defendant  also  offered  a  deed  from  John  Com- 
stock to  himself,  dated  January  24,  1873. 

John  Comstock  was  called  as  a  witness,  and  testified,  in 
substance,  that,  in  the  fall  of  1862,  1863  or  1864,  he  explored 
the  land  for  coal.  In  1863,  1864  and  1865,  he  cut  poles  on 
the  land,  and  hauled  them  upon  another  tract,  a  half  mile 
distant,  to  repair  fences.  In  1862,  he  cut  off  the  brush  and 
cleared  a  spot  on  the  land  large  enough  for  a  building  place. 
He  paid  all  taxes  from  1863  to  1866  inclusive.  It  also  appears, 
from  the  evidence,  that  the  defendant  commenced  fencing  the 
land  in  May,  1866.  During  the  summer,  he  grubbed  and 
broke  the  land,  and,  in  November  following,  he  erected  a 
house,  moved  upon  the  land  with  his  family,  and  has  resided 
there,  improving  and  cultivating  the  land,  ever  since,  and, 
since  1866,  he  has  paid  all  taxes. 
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There  is  no  dispute  in  regard  to  the  fact  that  the  taxes  were 
paid  for  more  than  seven  successive  years,  and  it  is  also  clear 
that  the  defendant  was  in  the  actual  possession  of  the  land  for 
six  years  and  some  two  months  before  the  action  was  brought. 
If,  then,  Comstock  was  in  the  possession  of  the  land  before 
he  sold  to  the  defendant,  the  seven  years'  possession  required 
by  the  statute  was  complete. 

It  is  not  necessary  that  land  should  be  inclosed  or  occupied 
as  a  residence  to  constitute  possession.  Where  a  part  of  a 
tract  is  reduced  to  actual  use  under  a  deed,  the  possession  will 
be  co-extensive  with  the  description  of  the  land  in  the  deed. 
Where  a  party  has  title,  or  color  of  title,  to  woodland,  and 
uses  the  land  for  the  purpose  of  obtaining  wood  for  fuel,  or 
fencing  for  a  farm  in  the  neighborhood,  under  a  claim  of  own- 
ership, such  facts  have  been  held,  under  a  number  of  decisions 
of  this  court,  to  constitute  possession.  Davis  v.  Easley,  13 
111.  199;  Austin  v.  Rust,  73  id.  491. 

So,  too,  where  a  party  holds  a  deed  for  a  tract  of  land,  and 
enters  upon  it,  clears  off  a  portion,  under  a  claim  of  owner- 
ship, with  intent  to  follow  up  such  acts  with  other  improve- 
ments, this  may  constitute  possession. 

In  this  case,  Comstock  held  a  deed  of  the  land.  Under  a 
claim  of  ownership,  he  cleared  off  a  lot  large  enough  for  a 
building  spot,  and  for  several  years  he  used  the  land  as  a  wood- 
lot,  from  which  he  obtained  fencing  for  another  tract  near  by. 
These  different  acts,  under  claim  and  color  of  title,  were  suffi- 
cient to  apprise  the  public  that  Comstock  was  in  the  possession 
of  the  land,  and,  under  the  evidence,  the  jury  were  justified 
in  finding  that  he  was  in  the  possession  of  the  tract  before  he 
sold  to  the  defendant. 

But  it  is  claimed,  in  behalf  of  the  plaintiff,  that  Comstock 
did  not  acquire  title  in  good  faith,  and  this  is  predicated  upon 
the  alleged  ground  that  the  affidavit  filed  with  the  county 
clerk,  under  which  the  deed  issued  to  him,  had  been  altered 
after  it  was  filed.  In  the  description  of  the  land  in  the  affi- 
davit, as  first  written,  the  figures  ^^160'^  had  originally  been 
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written.  This  was  changed  by  placing  the  figure  "  8 "  over 
the  first  two  figures.  In  the  certified  copy  of  the  affidavit, 
which  was  procured  about  three  years  befiDre  the  trial,  the 
clerk,  in  copying  the  affidavit,  described  the  land  as  ^'  60  ^' 
acres,  and  this  certified  copy  is  relied  upon  to  establish  the 
fact  that  a  fraudulent  alteration  was  made  by  Comstock  since 
the  copy  was  obtained ;  but  Comstock  was  called  as  a  witness 
on  this  point,  and  he  testified  he  made  the  figure  ''  S/'  and, 
while  he  does  not  remember  the  particulars  of  the  transaction, 
he  knows  the  change  was  made  before  it  Avas  filed;  that  he 
never  changed  it  after  it  was  filed.  He  further  testified  that 
he  never  saw  the  affidavit  after  he  delivered  it  to  the  clerk. 
Now,  whatever  suspicion  may  have  attached  to  the  trans- 
action from  the  appearance  of  an  alteration,  and  from  the 
certified  copy  obtained  of  the  clerk,  it  may  be  regarded  as  hav- 
ing been  removed  by  the  testimony  of  the  witness  Comstock. 
Nothing  appears  to  impeach  his  testimony,  and  the  apparent 
alteration  in  the  affidavit  was  fully  explained  by  it,  so  far,  at 
least,  as  to  remove  any  suspicion  of  bad  faith  on  his  part.  We 
are,  therefore,  satisfied  the  jury  were  warranted  in  finding, 
from  the  evidence,  that  Comstock  acquired  title  in  good  faith. 

The  three  elements,  seven  years'  possession,  seven  successive 
years'  payment  of  taxes,  and  color  of  title  acquired  in  good 
faith,  seem  to  have  been  established,  which  brought  the  de- 
fendant within  the  protection  given  by  the  Statute  of  Limita- 
tions. 

We  now  come  to  the  consideration  of  the  instructions  of 
the  court.  The  court  gave  ten  instructions  on  behalf  of  the 
plaintiff,  and  refused  nine.  'No  question  seems  to  be  raised, 
on  the  argument,  as  to  the  first  and  second  refused  instructions. 
As  to  the  third  and  fourth,  the  substance  of  those  was  given 
to  the  jury  in  the  plaintiff's  fourth,  and  their  refusal  could 
do  no  harm. 

In  regard  to  instruction  five,  which  was  refused,  the  same 
principle  it  contained  was  announced  in  instruction  number 
two,  given. 
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The  sixth  refused  instruction  was  bad,  if  for  no  other  rea- 
son, upon  the  ground  that  it  took  from  the  jury  the  right  to 
weigh  and  pass  upon  the  facts  proven  in  regard  to  the  posses- 
sion of  the  land.  It  was  for  the  jury  to  say,  from  the  evi- 
dence, whether  the  defendant  and  his  grantor  had  been  in  the 
possession  of  the  premises  for  seven  successive  years;  and 
had  this  instruction  been  given,  this  right  would  have  been 
invaded  by  the  court. 

As  to  the  seventh  refused  instruction,  there  was  no  question 
made  in  the  case  in  regard  to  an  outstanding  title,  and  if  it  be 
true  the  instruction  contains  a  correct  proposition,  it  was 
not  error  to  refuse  it.  It  is  no  part  of  the  duty  of  a  court  to 
give  instructions  not  pertinent  to  the  questions  involved. 

As  to  the  eighth  refused  instruction,  it  is  conceded  that  it 
was  not  pertinent  to  any  question  in  the  case,  but  it  is  claimed 
to  be  proper  to  meet  some  argument  made  by  the  opposite 
counsel  in  the  case.  Whether  it  is  pertinent  to  the  argument 
made  before,  the  jury  we  have  no  means  of  knowing,  as  no 
part  of  the  argument  appears  in  this  record.  The  instruction 
was  not  calculated  to  enlighten  the  jury  upon  any  question  of 
law  involved  in  the  case,  and  it  was  properly  refused. 

As  to  the  ninth  instruction,  it  might  have  been  a  good 
argument  to  the  jury,  if  made  to  them  at  the  proper  time ; 
but  as  an  instruction  on  a  question  of  law  it  was  not  proper. 

Exception  was  taken  to  instructions  numbers  five  and  five 
and  a  half,  given  for  defendant.  The  deed  from  Osburn  to 
Thompson  was  not  acknowledged  as  required  by  law,  and  the 
plaintiff  introduced  proof  before  the  court  to  establish  the  fact 
that  the  signature  to  the  instrument  was  the  genuine  signature 
of  the  grantor.  By  the  fifth  instruction,  the  sufficiency  of  the 
proof  of  the  execution  and  delivery  of  the  deed  was  submitted 
to  the  jury.  We  do  not  regard  the  instruction  as  erroneous. 
Before  the  deed  could  be  read  in  evidence,  it  devolved  on 
plaintiff  to  prove  to  the  court  the  fact  of  execution;  but  when 
the  court  held  the  deed  admissible  in  evidence,  it  might  still 
be  a  question  for  the  jury  to  determine  whether  the  deed  was 
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executed  and  delivered  by  the  grantor.  Greenleaf,  vol.  1, 
sec.  49^  announces  the  rule  as  follows  :  "  If  the  genuineness 
of  a  deed  is  the  fact  in  question^  the  preliminary  proof  of  its 
execution,  given  before  the  judge,  does  not  relieve  the  party 
offering  it  from  the  necessity  of  proving  it  to  the  jury.  The 
judge  may  decide  whether  there  is  prima  facie  any  reason  for 
sending  it  to  the  jury." 

In  regard  to  the  other  instruction,  it  merely  announced  the 
well  recognized  rule  that  a  deed,  to  pass  title,  must  be  deliv- 
ered. While  it  is  true  that  was  not  a  question  in  the  case,  yet 
we  perceive  no  injury  the  instruction  could  do  the  plaintiff. 

The  law  involved  in  the  case  seems  to  have  been  fully 
given  to  the  jury  by  the  instructions  of  the  court,  and  so  far 
as  appears  by  this  record  a  fair  trial  was  had,  and  we  perceive 
no  ground  to  disturb  the  judgment.  It  will,  therefore,  be 
affirmed. 

Judgment  affirmed. 


Benjamin  F.  Feidley 


Edwin  A.  Bowen. 

1.  National  banks — loans  on  real  estate  security  prohibited.  The  banking  law 
of  the  United  States  prohibits  national  banks  from  loaning  money  on  real 
estate  security.  They  are  limited  to  loans  on  pei'sonal  security.  Therefore,  a 
mortgage  given  to  an  officer  of  such  a  bank,  at  the  time  of  a  loan  by  the  bank, 
to  secure  its  payment,  being,  in  effect,  the  same  as  if  made  to  the  bank,  is 
void,  and  will  not  be  enforced  by  the  courts. 

2.  Same  —  must  act  in  the  manner  prescribed.  A  bank  can  only  exercise  its 
franchises  and  powers  in  the  manner  prescribed  by  the  law  under  which  it  is 
organized.  The  rule  is  the  same  with  all  bodies  having  only  a  statutory  ex- 
istence. 

3.  Corporation — prohibition  by  implication.  Where  one  mode  of  exercising 
an  express  power,  by  a  banking  corporation,  is  prescribed  in  the  law  creating 
such  corporation,  by  implication  this  will  seem  to  forbid  the  exercise  of  such 
power  in  any  other  way. 
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Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  Samuel  M.  Moore,  Judge,  presiding. 

This  bill  was  to  foreclose  a  mortgage  made  by  Edmund  D. 
Taylor  and  wife,  to  secure  a  promissory  note  for  the  sum  of 
$10,000,  bearing  date  March  25,  1875,  payable  to  Edwin  A. 
Bowen  at  the  National  Bank  of  Mendota,  one  year  after  date, 
Avith  interest  at  ten  per  cent  per  annum.  Among  others,  Ben- 
jamin F.  Fridley  was  made  defendant,  and  summons  was 
served  upon  him  in  time  for  the  January  term,  1877,  of  the 
Superior  Court,  to  which  it  was  made  returnable.  There 
being  no  appearance,  upon  the  calling  of  the  cause,  for  him  or 
any  other  defendant,  all  of  whom  had  been  either  served  with 
process  or  had  entered  their  appearance  more  than  ten  days 
before  the  first  day  of  that  term  of  court,  under  a  standing  rule 
of  court  all  the  defendants  were  defaulted,  and  the  bill  taken 
as  confessed  as  to  them.  At  the  same  term  of  court  Fridley 
appeared  and  entered  his  motion,  supported  by  affidavits,  to 
set  aside  the  default  as  to  him,  and,  at  the  same  time,  presented 
his  answer  to  the  merits  of  the  bill  and  asked  leave  to  file  it. 
Counter  affidavits  were  filed,  and,  on  consideration,  the  court 
found  defendant  Fridley  had  acted  in  good  faith,  and  had 
shown  sufficient  cause  for  setting  aside  the  default  as  to  him, 
but  held  the  answer  offered  did  not  present  any  defense  to  the' 
bill,  and  overruled  the  motion,  to  which  ruling  of  the  court  the 
defendant  saved  an  exception,  and  brings  the  case  to  this  court 
on  error. 

Mr.  B.  F.  Fridley,  and  Mr.  R.  G.  Montony,  for  the 
plaintiff  in  error. 

Mr.  Frank  J.  Crawford,  and  Mr.  Lucien  B.  Crooker, 
for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Having  examined  the  affidavits  presented  in  support  of  the 
motion  to  set  aside  the  default,  we  agree  with  the  court  below 
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that  defendant  complaining  acted  in  good  faith,  and  showed 
sufficient  cause  for  setting  aside  the  default  previously  entered 
against  him.  Whether  there  was  any  definite  agreement  con- 
cluded between  counsel,  defendant  understood,  and  had  just 
reason  for  his  belief,  that  complainant\s  counsel,  on  account  of 
courtesies  shown  him  by  some  of  defendants,  had  stipulated 
that  no  steps  would  be  taken  in  the  case  until  after  the  15th 
day  of  January,  but  in  violation  of  that  understanding  a  default 
was  taken  on  the  third  day  of  the  term,  under  the  standing 
rule  of  court.  The  motion  was  made  at  the  same  term  of 
court,  and  as  no  unreasonable  delay  would  have  ensued  from 
setting  aside  the  default,  the  court  properly  ruled  sufficient 
cause  was  shown  for  setting  it  aside  as  to  defendant  Fridley. 

On  the  other  point  decided  we  can  not  concur  in  the  views 
expressed  by  the  court.  Our  opinion  is,  the  answer,  if  true, 
presents  a  complete  defense  to  the  bill.  The  matters  set  forth 
in  the  answer  are  supported  by  affidavits,  and  as  there  are  no 
counter  affidavits  tending  to  disprove  the  allegations  of  the 
answer,  we  must,  for  the  purposes  of  this  motion,  assume  the 
facts  stated  are  true.  It  appears  defendant  had  been  the  owner 
of  the  mortgaged  property,  and  had  sold  it  to  Edmund  D.  Tay- 
lor for  stock  in  the  '^^Coal  and  Iron  Company'^  of  La  Salle,  and 
had  made  him  an  absolute  deed  for  the  same,  which  was  recorded 
in  the  county  of  Cook,  where  the  property  is  situated.  After- 
wards, defendant,  claiming  to  have  been  defrauded  and  over- 
reached in  the  transaction  by  false  representations  as  to  the 
value  of  the  stock  he  was  to  receive,  induced  Tavlor  to  rescind 
the  contract,  and  to  reconvey  the  property  to  him.  But  in 
the  meantime,  Taylor  had  borrowed  of  the  National  Bank  of 
Mendota  the  sum  of  |10,000,  for  which  he  had  given  his 
promissory  note  to  Edwin  A.  Bowen,  the  president  of  the 
bank,  and  secured  it  by  a  mortgage  on  the  property  in  contro- 
versy. These  facts  distinctly  appear  by  averments  in  the 
answer,  and  the  point  is  made,  that  taking  the  mortgage  to  the 
president  for  money  borrowed  of  the  bank  is,  in  fact,  making 
the   mortgage  to   the  bank  itself,  and  being  a   mere  device  to 
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evade  the  law^  it  is  void,  under  the  banking  act,  which,  it  is  said, 
forbids  national  banks  from  making  loans  upon  any  other  than 
personal  security.  The  proposition,  that  borrowing  money  of 
a  national  bank,  and  giving  the  mortgage  security  to  one  of  its 
officers,  is  giving  it  to  the  bank  itself,  is  so  self-evident,  it 
needs  no  argument  in  its  support.  Otherwise,  if  such  devices 
to  evade  the  law  could  be  tolerated,  the  inhibitions  found  in  the 
banking  law  on  the  operations  of  banks,  in  that  particular, 
would  be  rendered  nugatory. 

Regarding  the  mortgage  in  this  case  as  having  been  made 
to  the  bank,  our  inquiry  will  be,  whether  a  national  bank, 
under  the  general  law  under  which  it  is  organized,  is  forbidden 
to  take  mortgage  security  upon  real  estate  for  loans  concur- 
rently made  by  it  in  the  course  of  business.  It  is  a  well  recog- 
nized principle  that  a  bank  can  only  exercise  its  franchises 
and  powers  in  the  manner  prescribed  by  the  law  under  which 
it  is  organized.  It  is  so  with  all  bodies  having  only  a  stat- 
utory existence.  Metropolitan  Bank  v.  Godfrey,  23  111.  579. 
The  general  banking  law.  Rev.  Stat.  7th  div.  of  sec.  5136, 
confers  powers  upon  banking  associations  to  loan  money  on 
"  personal  security."  Where  one  mode  of  exercising  an  express 
power  by  a  banking  corporation  is  prescribed  in  the  funda- 
mental law  creating  such  corporation,  by  implication  it  would 
seem  to  forbid  the  exercise  of  such  power  in  any  other  way. 
Limiting  such  corporations  to  the  exercise  of  such  powers  as 
are  expressly  conferred,  or  to  such  as  are  necessarily  implied 
in  the  general  powers  granted,  as  the  rule  is,  that  is  the  only 
construction  this  statute  will  bear.  It  is  equivalent  to  an  ex- 
press provision,  such  corporations  may  loan  money  on  ^^  per- 
sonal security,"  but  not  upon  real  estate  security. 

If  there  could  be  any  doubt  as  to  this  construction,  we  think 
it  is  settled  by  the  context.  In  the  next  section  of  the  banking 
law  after  the  one  cited,  it  is  declared  for  what  purposes  national 
banking  associations  may  purchase,  hold  and  convey  real 
estate,  and  "  for  no  others."  On  reference  to  that  section  it  will 
be   seen  no   power  is  given  to  banking  associations  to   secure 
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any  loans  by  real  estate  mortgages.  A  banking  corporation, 
under  the  general  banking  act,  may  hold  such  lands  as  may  be 
necessary  to  accommodate  its  business,  or  as  shall  be  mortgaged 
in  good  faith  to  secure  debts  previously  contracted,  or  such  as 
shall  be  conveyed  to  it  in  satisfaction  of  debts  previously  con- 
tracted in  the  course  of  dealings,  or  such  as  may  be  purchased 
under  judgments,  decrees  or  mortgages  held  by  the  associa- 
tion, or  such  as  it  shall  purchase  to  secure  debts  due  it,  but  in 
no  event  shall  the  title  to  such  lands  as  shall  be  purchased  to 
secure  debts  due  the  association,  be  held  for  a  "  longer  period 
than  five  years.^^  No  construction,  it  seems  to  us,  can  make 
these  provisions  of  the  banking  law  plainer  than  they  are. 
The  provision  declaring  upon  what  security  such  associations 
may  make  current  loans,  viz:  upon  "personal  security,'^  and 
the  subsequent  inhibition  that  no  mortgage  shall  be  taken  on 
real  estate  except  by  way  of  security  for  debts  previously  con- 
tracted, must  be  understood  to  forbid  absolutely  such  associ- 
ations making  loans  upon  security  afforded  by  mortgages  on 
real  estate.  With  the  policy  of  the  law  on  this  subject  we 
have  nothing  to  do.  Considerations  of  public  policy  might 
be  readily  suggested  in  its  support,  but  the  propriety  or  neces- 
sity of  such  a  law  need  not  be  discussed.  It  is  sufficient  the  act 
of  Congress  has  forbidden  national  banking  associations  to  make 
loans  on  real  estate  mortgages.  Mortgages  upon  real  estate 
taken  by  such  associations  to  secure  current  loans  are,  there- 
fore, without  authority  of  law,  and  hence  are  void,  and  the 
courts  will  not  lend  their  assistance  to  such  associations  to 
make  such  securities  available.  The  mortgagor,  in  such  cases, 
may  defend  against  the  mortgage,  but  as  the  transaction  is 
illegal,  the  law  will  assist  neither  party,  but  leave  them 
where  it  finds  them.  The  rule  on  this  subject  is,  where  it 
appears  a  party  has  broken  the  law,  courts  will  not  assist 
him,  although  there  may  be  justice  in  the  claim  he  seeks 
to  enforce.  The  views  here  expressed  find  sanction  in  the 
following  cases:    Fowler  v.  Scully,  72  Penn.  456;  First  Na- 
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tional  Bank  v.  National  Bank,  2  Otto^  122;  Mathews  v.  Skin- 
ner,  62  Mo.  329. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Delia  A.  Fairman 


Ferdinand  W.  Peck  et  al. 

1.  Trustee's  sale — notice  of  sale,  in  respect  to  amount  of  debt.  Where  no 
statement  of  the  amount  of  the  indebtedness  is  required  in  the  notice  of  sale, 
under  a  power  in  a  deed  of  trust,  a  sale  will  not  be  set  aside  for  an  OYer-state- 
ment  of  the  amount  due  in  the  notice,  unless  it  is  fraudulently  done,  and,  it 
seems,  not  then  if  the  property  has  passed  into  the  hands  of  innocent  pur- 
chasers. 

2.  Same — prior  incumbrance  as  ground  for  avoiding  sale.  Where  land  is  con- 
veyed by  warranty  deed,  and  a  deed  of  trust  given  to  secure  the  unpaid 
purchase  money,  the  existence  of  a  prior  incumbrance  on  the  property  is  no 
ground  for  setting  aside  a  sale  under  the  trust  deed,  especially  where  no  injury 
is  shown  to  have  resulted  in  consequence,  and  the  property  sells  for  its  full 
value. 

3.  Same — sale  en  masse.  It  is  only  on  the  ground  of  fraud,  or  that  some  one 
has  been  prejudiced  by  the  sale  of  several  tracts  of  land  en  masse,  that  the  sale 
will  be  set  aside  in  a  court  of  equity  because  not  sold  in  parcels.  If  first 
offered  in  parcels,  without  bidders,  it  may  then  be  sold  together. 

4.  Same — setting  aside  as  against  innocent  purchaser.  A  trustee's  sale  of  real 
estate  will  not  be  set  aside  as  against  innocent,  remote  purchasers  without 
notice,  for  mere  errors  and  irregularities. 

5.  Notice — from  record  of  deeds.  The  record  of  a  prior  incumbrance,  at  the 
time  of  a  sale  under  a  deed  of  trust,  may  be  notice  of  the  continuance  and 
existence  of  such  incumbrance,  but  is  not  any  notice  that  the  power  of  sale 
might  not  be  properly  exercised  when  made. 

6.  The  record  of  a  trustee's  deed,  showing  the  sale  of  lots  together,  may  be 
notice  that  the  sale  was  en  masse,  but  is  not  notice  that  such  sale  was  unjusti- 
fiable, or  that  the  property  was  not  first  offered  separately. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 
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This  was  a  bill  in  chancery,  to  have  set  aside  a  trustee's  sale 
made  under  a  trust  deed,  and  to  be  allowed  to  redeem. 

The  following  facts  appear:  In  October,  1856,  Harry  A. 
Fairman  purchased  from  Augustus  G.  Downs  and  Francis  P. 
YanWyck,  for  the  consideration  of  |6000,  the  premises  de- 
scribed in  the  bill  of  complaint,  being  three  lots  on  the 
north-east  corner  of  Wabash  avenue  and  Twenty-third  street, 
Chicago,  each  fronting  40  feet  on  the  avenue,  and  being  160 
feet  in  depth.  Fairman  paid  $1050  of  the  purchase  money  in 
cash,  and  for  the  balance  gave  his  three  promissory  notes  to 
Downs  and  VanWyck,  for  fl650  each,  payable,  respectively, 
in  one,  two  and  three  years  after  date,  with  interest  at  six  per 
cent  per  annum.  The  premises  were  conveyed  to  Fairman  by 
a  warranty  deed,  executed  by  Downs  and  Van  Wyck,  and  the 
deferred  payments  of  the  purchase  money  were  secured  by  a 
trust  deed  of  the  property  from-  Fairman  to  Josepli  N.  Barker, 
containing  a  power  of  sale  in  case  of  default  of  payment,  etc. 
In  both  the  conveyances  the  premises  appear  to  have  been 
described  by  metes  and  bounds,  but  they  had  been  previously 
sub-divided  into  three  lots,  and  the  plat  of  the  sub-division 
placed  on  record.  The  deeds  and  notes  were  dated  October 
11,  1856. 

On  the  13th  of  June,  1857,  Fairman  died  intestate,  leaving 
him  surviving,  his  widow,  and  appellant,  his  child,  then  not 
quite  one  year  old,  his  only  heirs  at  law.  Mrs.  Fairman  was 
appointed  administratrix  of  the  estate  by  the  county  court  of 
Cook  county.  The  first  note  and  $500  on  the  second  were 
paid  by  Mrs.  Fairman.  No  further  payments  being 'made. 
Barker,  the  trustee,  on  the  19th  of  March,  1860,  published  a 
notice  of  sale  in  the  Chicago  Democrat,  reciting  the  execution 
of  the  trust  deed,  that  it  was  given  ^'  to  secure  the  payment  of 
three  certain  promissory  notes  therein  mentioned ; ''  that  "  de- 
fault had  been  made  in  the  payment  of  said  notes,''  and  that 
application  for  a  sale  had  been  made  "by  the  legal  holder  of 
said  notes;"  and  stating  that,  on  the  18th  of  April,  1860,  he 
would  sell,  at  public  auction^  "the  premises  conveyed  by  said 
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deed  of  trust/'  describing  them  by  metes  and  bounds.  The 
trustee's  sale  was  had  pursuant  to  the  notice^  and  the  three 
lots  were  then  sold,  as  a  whole,  to  Downs  and  VanWyck,  for 
$3475,  the  unpaid  amount  of  the  notes,  they  then  being  the 
holders  of  the  unpaid  notes.  A  trustee's  deed  was  accordingly 
executed  by  Barker,  conveying  the  premises  to  Downs  and 
Yan  Wyck,  and  reciting  the  trust  deed ;  that  default  had  been 
made  in  the  payment  of  the  three  promissory  notes ;  that  the 
premises  were  duly  advertised  for  public  sale  on  the  18th  of 
April,  1860,  and  that,  in  pursuance  of  the  notice,  the  premises, 
on  the  day  and  year  last  mentioned,  were  sold  at  public  sale, 
and  that  Downs  and  Van  Wyck  were  the  highest  bidders. 

At  the  time  of  Fairman's  purchase,  there  was  a  trust  deed, 
from  A.  D.  Rich  to  Paul  Cornell,  securing  the  payment  of  a 
note  for  |400,  existing  as  a  prior  incumbrance  on  the  title  to 
the  south  80  feet  of  the  premises,  being  the  south  two  of  the 
lots.  The  debt  secured  by  this  trust  deed  was  paid  some  time 
after  the  trustee's  sale  by  Downs  and  Van  Wyck. 

Since  the  trustee's  sale,  the  title  conveyed  by  the  trustee  has 
passed  through  quite  a  number  of  innocent  holders,  and  is 
now  vested  in  appellees  Peck,  Botsford,  Bassett  and  Myers 
— appellees  Baird  and  the  United  States  Mortgage  Company 
being  mortgagees  of  a  part.  The  premises  have,  since  the 
sale,  greatly  increased  in  value,  and  have  been  covered  with 
expensive  residences,  their  present  value  being  considered  as 
not  less  than  |50,000. 

This  bill  to  set  aside  the  trustee's  sale,  and  be  allowed  to 
redeem,  on  the  ground  of  alleged  fraud  and  irregularities  in 
the  trustee's  sale,  was  exhibited  by  Delia  A.  Fairman,  as  the 
heir  at  law  of  Harry  A.  Fairman,  deceased,  on  the  22d  day 
of  February,  1877,  nearly  seventeen  years  after  the  time  of 
the  sale,  and  two  years  and  eight  months  after  the  complain- 
ant came  of  age,  she  becoming  eighteen  years  of  age  on  the 
14th  of  June,  1874. 

The  court  below,  upon  hearing,  dismissed  the  bill,  and  the 
complainant  appealed. 
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Messrs.  Banning  &  Banning^  for  the  appellant. 

Mr.  J.  V.  LeMoyne^  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

There  are  three  grounds  upon  which  the  trustee's  sale  is 
claimed  by  appellant  to  be  irregular  and  void:  1.  Because 
the  amount  of  the  secured  indebtedness  was  greatly  over- 
stated in  the  notice  of  sale.  2.  Because  Downs  and  Van 
Wyck  having  warranted  the  title,  the  trustee  had  no  right  or 
power  to  make  a  sale  of  the  premises  during  the  existence  of 
the  incumbrance  created  by  the  Rich  trust  deed.  3.  Because 
the  premises  were  advertised  for  sale,  and  sold  as  a  whole,  and 
not  in  separate  lots  or  parcels. 

It  requires  a  very  close  criticism  of  language  to  discover 
that  there  was  any  over-statement  of  the  indebtedness  in  the 
notice  of  sale.  It  did  not  profess  to  state  the  amount  of  the 
indebtedness  then  due,  but  to  stat^  that  the  contingency  had 
happened  upon  which  the  power  of  sale  might  be  exercised, 
viz:  default  in  the  payment  of  the  notes.  There  had  been 
default  in  the  payment  of  the  notes,  as  they  had  not  been 
paid.  The  statement  did  not  necessarily  imply  that  no  one, 
or  no^nart,  of  the  notes  had  been  paid. 

Perry,  in  his  work  on  Trusts,  in  speaking  upon  this  particu- 
lar question,  observes:  "If  such  statement  (of  the  amount  of 
the  claim  or  debt)  in  the  notice  is  required  by  the  power  or 
by  a  statute,  the  amount  of  the  debt  must  be  stated  Avith  sub- 
stantial accuracy ;  or,  if  not  being  required,  a  greatly  exagger- 
ated claim  should  be  fraudulently  stated  in  the  notice,  the  sale 
would  not  bar  the  equity  of  redemption.  So,  if  the  sale  is 
proposed  to  be  made  for  more  than  is  due  to  the  creditor, 
equity  will  restrain  the  sale ;  and  if  actually  made,  it  will  be 
set  aside.''  2  Perry  on  Trusts,  sec.  602  s.  No  one  of  such 
circumstances  exists  in  the  present  case,  to  bring  it  within  the 
range  of  that  rule. 

No  statement  in  the  notice  of  the  amount  of  the  indebtedness 
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was  required  by  the  power  or  by  statute  at  that  time.  An  act 
passed  since,  (Rev.  Stat.  1874,  p.  713,)  declares  that  it  shall  be 
sufficient  to  insert  in  the  notice  ^^  the  amount  of  indebtedness 
the  instrument  was  given  to  secure,  the  amount  claimed  to  be 
due,^'  etc.  No  greatly  exaggerated  claim  was  fraudulently 
stated  in  the  notice,  nor  was  the  sale  proposed  to  be  made,  or 
actually  made,  for  more  than  was  due. 

In  the  case  of  Shine  v.  Hill,  23  Iowa,  268,  the  objection  to 
a  trustee's  notice  of  sale  was  similar  to  the  one  made  here. 
It  was  objected  that  the  trustee's  sale  was  void,  because  the 
notice  of  sale  stated  ^^the  whole  amount  mentioned  in  the 
trust  deed,  etc.,  was  unpaid,''  which  was  not  true :  it  was  held, 
that  the  objection  was  not  available  to  set  aside  the  sale  of  the 
property  in  the  hands  of  the  grantee  of  the  purchaser. 

This  court  passed  upon  this  question  in  Hamilton  v.  Lubu- 
hee,  51  111.  415,  where,  upon  the  subject  of  an  over-statement, 
in  the  notice  of  sale,  of  the  amount  of  the  debt,  it  was  said : 
"  The  first  point  made  by  appellant  is,  that  the  advertisement, 
or  notice,  of  the  sale  describes  a  different  and  other  or  larger 
indebtedness  than  that  secured  by  the  mortgage,  to-wit:  an 
indebtedness  of  $1000  over  and  above  the  amount  really  due 
by  the  mortgage.  Admit  the  fact  to  be  so,  it  is  not  shown 
that  the  property  was  injuriously  affected  by  it,  or  J^idders 
deterred  thereby  from  attending  the  sale ;  nor  is  it  shown  that 
it  was  so  published  for  a  fraudulent  purpose, — and  if  it  was, 
there  is  no  evidence  the  defendants,  or  any  of  them,  partici- 
pated in  it,  or  had  any  knowledge  of  it." 

All  which  may  be  affirmed  respecting  the  case  in  hand ;  and 
to  the  like  effect  is  Bush  v.  Sherman,  80  111.  175.  There  Avas 
no  attempt  on  the  part  of  appellant  to  prove  that  the  property 
did  not  sell  for  its  full  value.  The  only  proof  upon  that  sub- 
ject was  made  by  the  defendants,  in  the  testimony  of  Van 
Wyck,  who  was  at  the  sale  and  bought  the  property,  and  who 
says :  "  The  amount  we  bid  for  the  property  was  its  full 
value;  it  was  then  unimproved."  He  states,  further,  that, 
about  two  years  after  the  trustee's  sale,  he  succeeded  in  selling 
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the  property;  that  he  saw  Mrs.  Fairman,  and  told  her  he 
would  figure  up  how  much  they  had  made  in  the  transaction, 
which  he  did,  showing  it  to  be  only  $300,  which  he  paid  over 
to  her. 

As  respects  the  second  ground,  the  existence  of  the  prior 
incumbrance  of  |400,  created  by  the  Rich  trust  deed,  quite  a 
number  of  authorities  have  been  cited  by  appellant^s  counsel, 
to  the  purport  that,  in  a  suit  to  foreclose  a  purchase  money 
mortgage,  the  mortgagor  and  grantee  in  the  conveyance  can 
claim  deductions  for  incumbrances  covenanted  against  in  the 
deed  from  the  mortgagee.  However  this  may  be,  or  however 
it  might  have  been  on  an  application  to  enjoin  the  sale  under 
the  trust  deed  until  this  incumbrance  was  removed,  we  view 
it  as  a  different  question,  whether,  when  a  sale  has  actually 
taken  place  where  there  is  such  an  outstanding  incumbrance 
existing,  the  sale  should  be  set  aside  for  such  a  reason,  and 
especially  where,  as  in  this  case,  no  injury  is  shown  to  have 
resulted.  The  only  suggestion  of  harm  in  this  regard  is,  that 
the  incumbrance  would  necessarily  prejudice  the  sale,  as  no 
one  would  bid  as  much,  taking  the  premises  subject  to  a  prior 
trust  deed,  as  if  receiving  a  clear  title ;  but  the  proof  is,  that 
the  property  did  bring  its  full  value.  If  so,  if  the  amount 
of  the  full  value  of  the  property  was  actually  bid  and  paid  for 
it,  how  could  there  be  injury  in  the  respect  named?  When 
such  a  sale  has  once  been  made,  it  should  not  be  set  aside  by 
a  court  of  equity  without  some  sufficient  equitable  reason 
being  shown.  I^one  such  appears  here  in  this  respect,  as,  for 
aught  that  is  shown,  there  might  have  been  an  adequate 
remedy  upon  the  covenants  in  the  deed  to  Fairman. 

In  Abbott  V.  Allen,  2  Johns.  Ch.  519,  Chancellor  Kent,  in 
considering  the  subject  generally,  and  laying  down  the  rule 
that  a  purchaser  should  resort  to  his  covenants,  remarked: 
''  Perhaps  an  outstanding  incumbrance  may  form  an  exception 
in  cases  of  covenants  against  incumbrance.'^  It  does  not  ap- 
pear that  there  was,  here,  any  covenant  against  incumbrances. 
The  deed  from  Downs  and  Van  Wyck  to  Fairman  was  not 
11—87  III. 
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produced^  and  only  an  abstract  of  title  was  shown — the  deeds 
and  the  records  of  Cook  county  having  been  destroyed  by  the 
great  fire  in  Chicago,  in  1871.  The  abstract  merely  shows  the 
deed  to  be  a  warranty  deed.  Had  the  testimony  of  Van 
Wyck  been  received,  it  would  have  shown  an  assumption  of 
this  incumbrance  by  Fairman ;  but  his  evidence  in  this  respect 
was  excluded  by  the  court  below,  and,  we  think,  rightly,  un- 
der the  statute.  There  is  no  claim  that  Fairman  did  not  have 
full  notice  of  this  incumbrance  when  he  purchased. 

In  Campbell  v.  Benjamm,  69  111.  251,  it  was  said  upon  this 
subject:  "  It  would  be  a  novelty  in  the  purchase  of  real  estate 
incumbered  by  a  heavy  mortgage,  unheard  of,  to  pretend  that 
no  agreement  was  made  between  the  vendor  and  vendee  in 
regard  to  who  should  assume  and  pay  the  incumbrance.^^  The 
trust  deed,  here,  having  expressly  authorized  the  sale  to  be 
made  on  the  condition,  alone,  of  default  in  the  payment  of  the 
notes,  and  not  providing  anything  in  respect  to  this  incum- 
brance, may  it  not  be  presumed  that  upon  such  default  of 
payment  the  power  of  sale  was  rightly  exercised  as  intended 
by  the  parties,  and  that  it  was  agreeable  with  their  under- 
standing, whatever  it  may  have  been,  with  respect  to  such 
incumbrance,  that,  notwithstanding  its  existence,  such  sale 
might  be  had,  or  that  Fairman  relied  upon  his  covenants  in 
his  deed  from  Downs  and  Van  Wyck,  and,  at  least,  might  not 
innocent  subsequent  purchasers  well  so  presume?  At  any  rate, 
the  power  of  sale  was  given,  and  exercised  as  given,  and  the 
sale  can  not  be  held  void. 

As  to  the  sale  of  the  lots  as  a  whole,  and  not  separately, 
they  were  thus  sold  according  to  the  description  in  the  trust 
deed,  and  in  the  deed  to  Fairman.  Barker,  the  trustee,  tes- 
tifies that  he  knew  the  land  was  subdivided  into  lots,  and  that 
he  offered  it  in  lots;  that  there  being  no  bidders,  he  then 
offered  it  as  a  whole.  There  was  no  other  testimony  upon 
this  point.  In  Van  Valkenburg  v.  Trustees,  etc.  66  111.  105, 
it  was  held,  that  where  the  premises  were  offered  separately 
and  no  bidders,  and  then   struck  off  en  masse,  the  sale  was 
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properly  confirmed ;  and  to  the  like  eifect  is  Martin  v.  Hargar- 
dine,  46  111.  322.  In  Prather  v.  Hill,  36  111.  404,  it  was  said : 
"This  court  has  held  that  it  is  only  on  the  ground  of  fraud  or 
that  some  one  has  been  prejudiced  by  the  sale  of  lands  en  masse, 
that  the  sale  will  be  set  aside  in  equity  because  the  property 
was  not  sold  in  separate  parcels/^  citing  Ross  v.  Mead,  5  Gilm. 
173;  Gillespie  v.  Smith,  29  111.481.  And  to  like  effect  see 
Fergus  v.  Woodworfh,  44  111.  378;  Hay  v.  Baugh,  11  id.  500. 

As  before  remarked,  the  proof  here  shows  the  property  was 
sold  for  its  full  value;  hence  no  injury  resulted  from  the  man- 
ner of  the  sale. 

There  is  the  allegation  of  fraud  in  making  the  sale,  but  it 

entirely  unsupported  by  proof,  there  being  nothing  more 
jlaimed  in  that  respect  than  the  inference  of  fraud  to  be  drawn 
from  the  circumstances  stated,  in  the  making  of  the  sale. 

Were  the  case  one  against  Downs  and  Van  Wyck  them- 

[selves,  the  purchasers  at  the   sale,  they  having  retained  the 

title  in  their  own  hands,  it  is   by   no   means  clear  that  the 

grounds  would  be   sufficient   for  setting  aside  the  sale  even 

[as  against  them;    but   as   against  the  appellees,  remote  and 

[innocent  purchasers,  they  must  clearly  be  adjudged  insufficient. 

[The  alleged  irregularities  would  not  make  the  sale  void,  but 

[at  the  most  only  voidable.     Such  a  sale,  upon  application  in 

due  time,  may  be  avoided  while  the  title  remains  with  the 

purchaser  at  the  sale,  or  his  grantee,  with  notice;  but  after 

the  property  has  passed  into  the  hands  of  subsequent  bona  fide 

[purchasers  for  value,  without  notice  of  the  irregularity  in  the 

?ale,  as  against  them,  the  right  of  avoidance  of  the  sale  can 

not  be   exercised,  but  the  sale  must  stand.      Wilson  v.  Park 

Commissio7iers,  70  111.  46  ;   Casselly.  Ross,  33  id.  244;   Conover 

V.  Musgrave,  68  id.  58  ;    Gunnell  v.  Cockerill,  79  id.  79 ;  Mixer 

V.  Sibley,  53  id.  61;  Shine  v.  Hill,  supra. 

It  is  said  there  was  notice  here.  jN^one  other  is  pretended 
than  such  as  might  be  furnished  by  the  public  records.  There 
would  appear  upon  the  record  the  prior  trust  deed  made  by 
Rich,  and  the  warranty  deed  from  Downs  and  Van  Wyck  to 
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Fairman,  and  perhaps  that  should  be  considered  notice  of  the 
continuance  and  existence  of  the  incumbrance  of  such  trust 
deed  at  the  time  of  the  trustee's  sale ;  but  we  can  not  regard 
knowledge  of  the  existence  of  such  deeds  as  any  notice  that 
the  power  of  sale  might  not  be  properly  exercised  at  the  time 
it  waSj  or  as  anything  to  put  one  upon  inquiry  in  that  regard. 
We  think,  rather,  that  from  the  fact  of  the  power  of  sale  hav- 
ing been  given  unqualifiedly,  as  respected  the  incumbrance, 
third  persons  would  have  the  right  to  suppose  that  the  power 
might  unobjectionably  be  exercised  as  it  had  been  given,  and 
was  exercised,  notwithstanding  such  incumbrance  and  warranty 
deed.  The  record  of  the  trustee's  deed,  too,  should  probably 
be  considered  as  furnishing  notice  that  the  property  was  sold 
as  a  whole,  but  it  would  not  show  whether  or  not  it  was  so 
sold  under  justifiable  circumstances,  as,  that  it  had  first  been 
offered  separately,  etc.  No  injury  having  resulted  from  the 
manner  of  the  sale  of  the  property,  that  should  not,  as  we  have 
seen,  invalidate  the  sale.  Further  than  as  above,  we  do  not 
regard  the  public  records  as  furnishing  anything  more  in  the 
way  of  notice. 

So  far  as  respects  anything  of  material  bearing,  we  are  of 
opinion  that  appellees  occupy  the  position  of  innocent  pur- 
chasers, and  that  they  are  fully  entitled  to  protection  as  such. 

The  view  taken    renders   it  unnecessary  to   consider  the 

question  of  laches,  which  has  been  made. 

The  decree  must  be  affirmed. 

Decree  affirmed. 
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Syllabus. 

William  Smith  et  ah 

V. 

Archibald  Riddell. 

1.  Measure  of  damages — contract  of  partner  to  pay  debt  for  which  firm  prop- 
erty was  liable.  Where  one  partner  agrees  with  his  co-partner,  who  has  just 
acquii-ed  an  interest  in  the  property  used  by  them  as  a  distillery,  to  pay  a  cer- 
tain tax  due  the  United  States,  so  as  to  save  the  property  from  seizure  and  sale, 
and  gives  personal  security  for  such  payment,  and  afterwards  pays  such  tax  out 
of  the  partnership  funds,  charging  himself  with  the  amount,  the  other  can  not, 
in  an  action  at  law,  recover  more  than  nominal  damages  until  the  partnership 
accounts  are  settled. 

2.  Where  a  promissory  note  is  given  by  one  partner,  with  sureties,  to  his 
co-partner,  as  a  guaranty  that  the  interest  of  the  latter  in  the  firm  shall  not 
suffer  by  reason  of  the  failure  of  the  first  to  pay  certain  indebtedness  for  which 
*he  fii-m  property  is  liable,  upon  breach  of  the  contract  the  payee  of  the  note 
can  only  recover  on  the  note  such  damages  as  he  has  sustained  as  a  partner, 
and  this  can  not  be  ascertained  in  a  court  of  law.  A  final  settlement  of  the 
partnership  accounts  is  an  essential  basis  for  a  measure  of  damages  in  such  a 
case. 

3.  Same — in  an  action  upon  guaranty  to  pay.  Where  a  promissory  note  is 
given,  absolute  on  its  face,  and  the  payee  gives  the  makers  a  writing,  showing 
for  what  the  note  is  given,  and  providing  that  on  payment  of  a  certain  tax  by 
one  of  the  makers  the  note  shall  be  void,  but  if  the  payee  has  to  pay  the  tax, 
or  is  troubled  by  the  same,  the  note  is  to  be  in  full  force,  and  the  makers  agree 
to  pay  the  same,  the  measure  of  damages  on  a  breach  of  the  condition  in  no 
event  can  exceed  the  tax  referred  to  and  interest  thereon. 

4.  Contract— reaZ  intention  governs.  Courts  look  at  the  substance  rather 
than  the  form  of  contracts,  and  seek  for  the  real  intention  of  the  parties,  as 
gathered  from  all  its  parts;  and  this,  when  ascertained,  is  the  essence  of  the 
contract,  and  to  this  legal  effect  is  given. 

5.  Same — by  one  partner  to  pay  tax — what  is  a  performance.  A  guaranty  that 
one  partner  in  a  distillery  shall  pay  a  government  tax,  and  thereby  protect  the 
interest  of  his  co-partner  in  the  firm,  is  not  discharged  by  such  partner  paying 
the  tax  out  of  the  partnership  property  without  the  consent  of  the  other,  but  if 
it  is  so  paid  with  his  consent,  this  will  be  a  compliance  with  the  contract. 

6.  Assumpsit — nature  of  the  action.  The  action  of  assumpsit  is  an  equitable 
action,  and  judgment  in  such  action  should  be  only  for  the  sum  which  ought 
to  be  paid. 

7.  Pleading — pleas  setting  up  condition.  If  the  defendant  sets  up  a  condi- 
tion to  the  promise  or  contract  upon  which  he  is  sued,  which  avoids  his  liability 
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if  kept  and  performed,  he  should  deny  the  breach  of  such  condition,  or  his  plea 
will  be  bad. 

8.  Same — plea  must  negative  all  the  grounds  of  liahiliiy.  In  an  action  on  a 
promissory  note  which  is  subject  to  a  condition  to  become  void  on  the  pay- 
ment of  a  tax  by  the  principal  maker,  but  if  the  payee  has  to  pay  such  tax,  or  is 
in  any  way  troubled  in  consequence  of  such  tax,  to  remain  in  force,  a  plea  that 
the  payee  had  not  been  compelled  to  pay  the  tax,  and  had  not  paid  it,  or  any 
part  thereof,  is  bad  in  not  fully  negativing  the  violation  of  the  condition.  It 
should  also  show  that  the  payee  had  not  been  troubled  by  the  tax. 

9.  Practice — full  defense  by  one  of  several  defendants.  In  a  suit  against 
several  defendants  founded  upon  contract,  if  a  plea  of  one  presents  a  complete 
defense  not  personal  to  him  alone,  no  recovery  can  rightfully  be  had  as  to  the 
others ;  and  if  the  court  sustains  a  demurrer  to  such  plea,  and  there  are  no 
other  pleas  under  which  the  sfme  facts  might  be  given  in  defense,  the  judgment 
will  be  reversed  as  to  all  the  defendants. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  tlie 
Hon.  N.  J.  PiLLSBURY,  Judge^  presiding. 

Messrs.  Bangs,  Shaw  &  Edwards,  for  the  appellants. 

Messrs.  Barnes  &  Muir,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Eiddell,  the  appellee,  brought  this  action  against  one  Fos- 
bender  and  appellants,  upon  a  promissory  note,  in  the  follow- 
ing form  : 

^'Lacon,  Marshall  Co.,  Ill,  Bee.  12,  1870. 

^^  Sixty  days  after  date,  we,  or  either  of  us,  promise  to  pay 
Arch.  Riddell  forty-eight  hundred  dollars,  at  the  First  Na- 
tional Bank,  Lacon,  111.,  value  received. 

''  $4800.  Philip  Fosbender, 

William  Smith, 
Andrew  Smith.^' 

Appellee  executed  and  delivered  to  Fosbender  or  William 
Smith  a  paper,  of  the  same  date,  describing  this  note,  and 
saying : 

"  This  note  is  given  to  me  for  the  '  capacity  tax,'  so-called, 
for  the  months  of  October  and  November,  1870.     Now,  if  said 
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Philip  Fosbender  pays  said  capacity  tax^  when  presented  by 
the  United  States  collector,  for  said  months,  then  this  note  to 
be  void;  otherwise,  if  I,  Archibald  Riddell,  have  to  pay  said 
tax,  or  be  in  any  way  troubled  in  consequence  of  the  same, 
this  note  is  to  be  in  full  force,  and  Fosbender  and  Smiths  agree 
to  pay  the  same. 

Archibald  Riddell." 

Before  that  time,  Fosbender  and  others  had  been  engaged 
in  the  distillery  business  at  Sparland,  a  few  miles  from  Lacon, 
and  the  ^^ capacity  tax"  spoken  of  in  this  paper  had  reference 
to  such  tax  upon  the  property,  real  and  personal,  of  that  firm 
for  those  two  months.  Fosbender  had  bought  out  his  former 
partners,  assuming  the  liabilities,  and  Riddell  had  or  was 
about  to  unite  with  Fosbender  as  an  equal  partner  in  the  same 
business,  at  the  same  place,  and  to  that  end  had  bought,  or 
was  about  to  buy,  from  Fosbender  an  undivided  half  of  the 
land  and  buildings  and  personal  property  pertaining  to  the 
business,  on  terms  by  which  Fosbender  alone  was  to  pay  thia 
tax,  which  was  a  lien  upon  this  property,  or  had  become  a 
lien  while  the  property  belonged  to  the  old  firm.  Riddell 
was  not  liable  for  this  tax  personally,  and  had  no  other  inter- 
est in  having  it  paid  except  to  protect  his  interest  in  the  real 
estate  so  bought  from  liability  to  sale  for  the  tax,  and  to  pro- 
tect the  other  property  of  the  new  firm  from  seizure  on  account 
of  this  tax. 

The  note  and  stipulation,  though  written  on  different  pieces 
of  paper,  plainly  constituted  but  one  contract,  of  which  each 
paper  was  a  part.  The  real  estate,  of  which  one  undivided 
half  was  conveyed  to  Riddell  by  Fosbender,  by  deed  of  gen- 
eral warranty,  was  part  of  the  partnership  property,  each 
holding  the  title  of  one  undivided  half  thereof,  but  for  the 
use  of  the  firm.  Riddell  could  not,  in  any  way,  be  injured 
or  troubled  by  the  non-payment  of  the  tax  by  Fosbender, 
except  in  so  far  as  his  interest  as  a  member  of  the  firm  might 
be  unfavorably  affected  in  consequence  of  the  failure  of  Fos- 
bender to  pay  the  tax.     Fosbender  did  not  pay  this  tax  with 
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his  own  private  property  or  money,  but  did  pay  the  tax  with 
money  belonging  to  the  firm,  procured  by  him  by  the  sale  of 
a  part  of  the  personal  property  of  the  firm.  Whether  this 
was  or  was  not  an  injury  to  Riddell,  depended  entirely  upon 
the  condition  of  the  relative  accounts  of  the  partners  with 
each  other,  as  partners.  This  could  not  be  definitely  deter- 
mined until  those  accounts,  on  settlement  of  the  partnership 
aifairs,  were  adjusted. 

This  contract,  consisting  of  the  promissory  note  and  the 
counter  part  thereof,  signed  by  Riddell,  is,  in  substance,  merely 
a  guaranty  by  the  makers  of  the  note  (to  the  amount  of  the 
note)  given  to  Riddell,  that  his  interests  as  a  partner  in  that 
firm  should  not  suffer  by  reason  of  the  non-payment  of  that 
tax  by  Fosbender,  and  upon  breach  of  this  contract  Riddell 
could  only  recover  of  the  makers  of  the  note  such  damages  as 
he  had  suffered,  as  such  partner,  by  reason  of  the  breach  of 
the  contract.  To  recover  such  damages  in  a  court  of  law,  it 
was  necessary  for  Riddell  to  show  that  hm  affairs  as  such  part- 
ner had  been  adjusted  with  Fosbender,  and  his  loss,  if  any, 
ascertained.  A  court  of  law  is  not  competent  under  our  laws 
to  litigate  and  settle  accounts  between  partners.  Hence,  in 
an  action  at  law,  unless  the  accounts  be  first  settled,  plaintiff 
could  only  recover  nominal  damages  for  a  breach  of  this 
promise. 

Let  us  suppose  that  instead  of  the  guaranty  against  loss  on 
account  of  this  tax,  the  makers  of  the  note  had  given  to 
Riddell  a  guaranty  that  Fosbender  would  not  appropriate  any 
of  the  partnership  assets  to  his  own  use  without  the  express 
consent  of  Riddell,  and  that,  in  such  case,  Fosbender,  against 
the  express  will  of  Riddell,  had  appropriated  to  his  own  use 
moneys  of  the  firm,  and  charged  them  to  himself  upon  the 
books.  Is  it  not  plain  that  no  measure  of  damages  for  this 
breach  of  guaranty  could  be  had  until  the  affairs  of  the  part- 
nership should  be  settled  between  the  partners  ?  If  on  such 
settlement  it  turned  out  that  after  the  payment  of  all  the  part- 
nership debts,  and  after  paying  to  Riddell  his  capital  invested 
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and  his  share  of  the  profits^  there  was  a  portion  of  the  assets 
to  which  Fosbender  was  entitled^  over  and  above  the  amount 
by  him  appropriated  to  his  own  use,  it  is  manifest  in  such 
case  Riddell  would  not  be  entitled  to  any  damages,  because 
his  interest  as  a  partner  would  not  have  suffered  at  all.  This 
shows  that  a  final  adjustment  of  such  accounts  is  an  essential 
basis  for  a  measure  of  damages. 

It  is  contended  that  the  measure  of  damages  is  stipulated  to 
be  the  amount  of  the  promissory  note,  and  this  because  there 
is  in  the  note  an  absolute  promise  to  pay,  and  because  in  the 
stipulation  there  is  express  provision,  that  if  Riddell  is  in  any 
way  troubled  in  consequence  of  the  tax,  the  makers  of  the 
note  "agree  to  pay  the  same.'' 

In  every  bond  with  conditions,  the  promise  or  agreement 
is  equally  absolute  and  express  to  pay  the  amount  of  the  bond, 
upon  breach  of  the  condition.  The  usual  conclusion  to  such 
bonds  is,  that  "otherwise  this  bond  shall  have  full  force.'' 

The  action  of  assumpsit  is  an  equitable  action,  and  judg- 
ment in  such  action  should  be  entered  only  for  the  sum  which 
ought  to  be  paid.  Courts  look  at  the  substance  rather  than 
the  form  of  contracts,  and  seek  for  the  real  intention  of  the 
parties,  from  a  consideration  of  all  parts  of  the  contract.  The 
intention  thus  ascertained  is  the  essence  of  the  contract,  and  to 
this  legal  effect  is  given. 

This  is  an  action  of  assumpsit,  brought  by  Riddell  upon  the 
promissory  note  alone,  and  against  the  makers  thereof.  Fos- 
bender was  not  served  with  process.  Each  of  the  appellants 
pleaded  for  himself  certain  special  pleas.  Neither  filed  the 
general  issue. 

The  first  plea  of  each  defendant  stated,  simply,  that  at  the 
time  of  making  the  note,  and  as  part  of  the  same  transaction, 
plaintiff  executed  the  stipulation  of  the  same  date  set  out 
above,  and  that  hence  "  the  said  note  was  not  an  absolute  note, 
or  an  unconditional  promise  for  the  payment  of  the  sum  of 
money  mentioned,"  at  the  time  mentioned  in  the  note.  These 
pleas,  on  general  demurrer,  were  held  insufficient,  and  each  of 
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defendants  abided  by  his  plea.  This  ruling  we  hold  right. 
Where  defendant  sets  up  the  conditional  character  of  the 
promise  in  a  case  like  the  present,  he  must  deny  the  breach 
of  the  condition. 

The  second  plea  was  like  the  first,  with  the  additional  alle- 
gation that  Riddell  had  not  been  compelled  to  pay  the  tax, 
and  had  not  paid  it  or  any  part  thereof.  This  plea  is  bad. 
It  does  not  fully  negative  the  violation  of  the  condition  of  the 
promise.  It  does  not  show  that  Fosbender  had  paid  the  tax 
or  that  Riddell  had  not  been  troubled  thereby. 

The  fourth  plea  of  Andrew  Smith  was  held  bad,  on  general 
demurrer.  This  plea  contained  the  allegations  of  the  first 
plea,  and  added  allegations  that  said  tax  was  paid,  with  the 
assent  of  Riddell,  out  of  the  assets  of  the  firm  of  Fosbender 
and  Riddell,  and  the  amount  of  assets  so  used  in  payment 
were,  with  RiddelPs  assent,  charged  to  Fosbender  on.  the  firm 
books,  and  that  plaintiff  was  not  otherwise  troubled  on  account 
of  said  tax,  and  averred  that  the  tax  was  the  debt  of  Philip 
Fosbender  alone,  and  defendant  signed  said  note  as  surety 
for  Fosbender,  and  received  no  part  of  the  consideration  for 
said  note  and  stipulation.  To  this  plea  we  see  no  objection 
whatever.  The  substance  of  it  is,  that  Fosbender  had  paid 
the  tax  as  required  by  the  contract.  The  fact  that  the  means 
wherewith  he  paid  the  same  came  from  the  assets  of  the  firm, 
can  not  affect  the  efficiency  of  such  payment,  if,  with  the  assent 
of  Riddell,  a  charge  against  Fosbender  upon  the  firm  books 
was  accepted  in  lieu  of  the  assets  of  the  firm  so  withdrawn. 
When  thus  withdrawn,  these  assets  became  the  property  of 
Fosbender  alone,  and  such  payment  was  a  full  compliance 
with  the  condition  of  the  agreement  of  the  parties,  upon  which 
the  note  was  to  be  void.  The  demurrer  to  this  plea  should 
have  been  overruled. 

By  the  demurrer  of  plaintiff,  the  truth  of  this  plea  was  con- 
fessed upon  the  record,  and  it  constituted  a  full  defense  to 
Andrew  Smith,  and  in  the  condition  of  this  record  no  judg- 
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ment  could  lawfully  be  entered  against  either  of  appellants, 
unless  it  could  lawfully  be  rendered  against  all. 

It  is  insisted,  that  inasmuch  as  William  Smith  pleaded  a 
similar  plea  on  which  issue  was  made  and  tried  and  found 
against  him,  the  error  in  sustaining  this  demurrer  has  not  in- 
jured the  appellants,  and  hence  this  judgment  ought  not  to 
be  disturbed  on  that  account.  In  support  of  that  position, 
,we  are  referred  to  the  case  of  Coohe  v.  Preble,  80  111.  381,  where 
a  plea  was  stricken  from  the  files  erroneously,  which  plea  was 
unnecessary,  because  pleaded  with  the  general  issue,  under 
which  the  facts  in  the  special  plea  might  lawfully  be  given  in 
evidence,  and  where  the  record  showed  that  such  proof  was 
in  fact  so  received,  and  in  which  case  it  was  held  the  judgment 
ought  not  to  be  reversed  on  that  account.  This  case  differs 
from  that,  in  this :  that  here,  the  general  issue  was  not  pleaded, 
nor  was  there  any  plea  pleaded  by  Andrew  Smith  under  which 
the  facts  stated  in  this  plea  could  properly  be  proven.  As 
this  record  stands,  this  position  of  appellee  can  not  be  sus- 
tained. 

Other  pleas  were  passed  upon  by  the  circuit  court,  involving 
the  same  questions,  but  it  is  not  thought  necessary  to  discuss 
them  in  detail,  as  they  are  governed  by  the  views  already  ex- 
pressed in  this  opinion. 

On  the  trial  of  this  case,  the  court  expressly  held  that  the 
plaintiff  was  entitled  to  recover  the  whole  amount  of  the  note 
and  interest,  unless  the  defendants  had  proven  that  Fosbender 
had  paid  the  tax,  and  that  a  payment  thereof  by  Fosbender 
wdth  the  funds  of  the  partnership  would  constitute  no  defense, 
unless  it  was  done  with  RiddelFs  consent,  given  at  the  time 
or  afterwards,  and  so  instructed  the  jury.  The  latter  part  of 
this  proposition  is  no  doubt  sound.  Such  a  payment  is  equiv- 
alent to  no  payment.  It  places  Rid  dell  in  the  same  position 
as  if  the  money  of  the  firm,  to  that  extent,  had  been  seized  by 
the  officers  of  the  law,  and  appropriated  in  that  way  to  the 
payment  of  the  tax.  It  undoubtedly  constituted  a  breach  of 
the  undertaking,  but  the  measure  of  damages  prescribed  by 
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the  circuit  court  was  not  tlie  true  measure.  The  damasres 
could,  in  no  case,  exceed  the  amount  of  the  tax  and  interest 
thereon ;  nor  could  that  measure  be  applied  until,  by  a  settle- 
ment of  the  accounts  of  the  partners,  the  extent  of  the  injury 
to  Riddell  had  been  ascertained. 

For  the  errors  indicated,  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  further  proceedings  in  accord  with 

the  views  here  expressed. 

Judgment  reversed. 

Mr.  Justice  Sheldon  dissents  as  to  the  holding  that  noth- 
ing more  than  nominal  damages  could  be  recovered. 


The  First  Baptist  Church  of  Chicago 


Alfred  H.  Andrews  et  al. 

1.  Mechanic's  lien — right  to  execution  in  first  instance.  In  a  proceeding  by 
a  sub-contractor  to  enforce  a  lien  against  a  building,  it  is  error  to  award  an 
execution,  in  the  first  instance,  against  the  defendants.  That  writ  can  be 
issued  only  for  the  balance  due  after  sale  of  the  property  upon  which  the  lien 
exists. 

2.  Where  the  suit  of  a  sub-contractor  is  personal  against  the  owner  and 
principal  contractor,  and  not  against  the  property,  the  judgment  must  be  per- 
sonal, as  in  other  cases,  and  it  can  be  enforced  only  by  a  p-eneral  execution. 

3.  Practice  in  Supreme  Court — remandment  with  directioyis.  Where  a  decree 
was  modified  in  this  court,  the  cause  was  remanded  with  directions  to  the 
court  below  to  execute  the  decree  as  modified. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 


Mr.  GwYNN  Garnett,  for  the  appellant. 
Mr.  Morton  Culver,  for  the  appellees. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellees,  as  original  and  sub-contractors  for  materials  fur- 
nished the  church,  after  giving  the  notice  required  by  statute, 
filed  their  petition  to  enforce  a  lien  on  the  property  thus  im- 
proved. The  court  below,  on  a  hearing,  found  that  they  were 
entitled  to,  and  decreed  that  they  held,  a  lien  on  the  property, 
as  original  contractors,  for  the  sum  of  |316.51,  and  as  sub- 
contractors, $1263.  The  decree,  after  settling  the  rights  of 
the  parties,  ordered  the  sale  of  the  property,  if  the  money 
was  not  paid  in  thirty  days  from  the  date  of  the  decree,  and 
directed  the  disposition  of  the  money  arising  from  the  sale; 
but  the  decree  also  provides  that  execution  at  once  issue 
against  the  church  and  the  original  contractors  for  the  collec- 
tion of  the  sum  of  $1263  and  interest,  and  against  the  church 
■for  the  sum  of  $316.51  and  interest,  and  costs.  From  this 
decree  the  church  appeals. 

It  was  error  to  award  an  execution,  in  the  first  instance,  in 
this  proceeding.  It  is  purely  of  statutory  origin,  and  must 
be  controlled  by  enactment.  On  a  petition  to  enforce  the 
lien,  the  25th  section  of  our  present  revision  authorizes  an 
execution  to  issue  for  any  balance  that  remains,  after  selling 
the  property  on  which  the  lien  exists,  and  ordered  to  be  sold; 
but  neither  it  nor  any  other  provision  of  the  Lien  law  author- 
izes a  personal  execution  to  issue,  in  the  first  instance,  on  an 
order  or  decree  under  a  petition ;  and  this  is  the  extent  of  the 
decision  in  the  case  of  Gould  v.  Garrison,  48  111.  258.  It 
refers  to,  and  is  based  on,  this  section. 

There  was  a  change  made  in  the  Lien  law  by  the  adoption 
of  sections  29  to  37  inclusive.  The  30th  and  37th  provide 
the  mode  in  which  sub-contractors  shall  proceed  to  enforce 
their  rights.  The  latter  of  these  sections  authorizes  them, 
after  giving  the  notice  provided  for  in  the  former,  to  file  their 
petition  as  provided  for  original  contractors,  or  to  sue  the 
owner  and  principal  contractor,  and  recover  a  personal  judg- 
ment, as  in  other  cases.     Thus  it  is  seen  that,  where  a  lien  in 
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favor  of  a  sub-contractor  is  enforced,  it  is  governed  by  tbe 
law  regulating  proceedings  had  for  the  purpose,  and  the  25th 
section  applies ;  but  where  the  suit  is  personal  against  the  owner 
and  principal  contractor,  and  not  against  the  property,  then  the 
statute  has  provided  that  the  judgment  may  be  personal,  as  in 
other  cases.  In  this  latter  proceeding,  the  only  mode  of  en- 
forcing the  judgment  is  by  a  general  execution,  as  on  other 
judgments  at  law. 

For  the  error  in  awarding  execution  in  the  first  instance, 
the  decree  must  be  reversed,  and  it  is  so  far  modified  as  to 
require  the  property  to  be  sold  as  therein  required,  and  if  it 
fails  to  produce  a  sufficient  fund  to  pay  the  amount  found  to 
be  due  and  ordered  to  be  paid,  then,  and  not  till  then,  an 
execution  shall  issue  for  the  collection  of  the  unpaid  balance 
of  the  decree. 

A  careful  examination  of  the  record  fails  to  show  any  other 
error,  and  the  decree  is  affirmed  in  all  other  things  than  the 
error  above  indicated.  The  cause  is  remanded,  with  direc- 
tions that  the  court  below  execute  the  decree  as  above  modi- 
fied. 

Decree  modified. 


Duncan  D.  Sinclair 

V. 

John  Berndt. 

1.  Contributory  negligence — carelessness  of  servant  injured.  Where  a  boy 
employed  to  do  work  generally  about  a  planing  mill,  such  as  a  boy  of  his  age 
and  strength  was  capable  of  doing,  while  engaged  in  a  business  not  dangerous, 
with  proper  care,  left  his  post  and  went  to  the  place  of  another  lad,  in  front  of  a 
saw,  and  put  a  board  to  the  machine,  and,  while  hurrying  to  get  back  to  his 
own  place,  thoughtlessly  put  his  hand  on  the  saw,  whereby  he  lost  his  fingers, 
it  was  held,  that  no  recovery  could  be  had  by  the  boy's  father  in  a  suit  against 
the  employer,  for  the  injury,  owing  to  the  boy's  negligence,  and  that  the  boy 
himself,  if  suing,  could  not  recover. 
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2.  Instruction — ignoring  important  fact  on  other  side.  In  an  action  by  a 
father,  against  the  proprietor  of  a  planing  mill,  to  recover  damages  for  a  per- 
sonal injury  sustained  by  his  son  while  in  the  defendant's  employment,  an 
instruction  that,  if  changing  the  boy's  work  was  the  cause  of  the  accident  and 
injury,  the  defendant  was  liable,  where  the  whole  evidence  showed  the  injury 
was  the  result  of  the  boy's  own  carelessness,  was  held  erroneous,  as  ignoring 
the  negligence  of  the  boy. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

This  was  an  action  on  the  «case,  by  John  Berndt,  against  Dun- 
can D.  Sinclair  and  others.    The  plaintiff  recovered  $1346  and 

costs. 

Mr.  Geo.  P.  Whitcomb,  for  the  appellant. 
Messrs.  Brandt  &  Hoffman,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  case,  in  the  Cook  circuit  court,  in  which  a  father 
sought  to  recover  damages  for  an  injury  suffered  by  his  minor 
son  while  in  the  employment  of  the  defendant.  A  judgment 
was  obtained  against  the  defendant,  which  he  seeks  to  reverse 
on  this  appeal. 

There  are  some  minor  points  raised  by  appellant  in  respect 
to  the  ruling  of  the  court  on  his  motion  to  quash  the  alias 
summons  in  the  case,  which  it  is  not  necessary  to  notice.  The 
points  of  interest  made  by  appellant  are,  that  the  verdict  is 
not  warranted  by  the  evidence,  and  the  instructions  for  the 
plaintiff  were  improper. 

As  we  understand  the  case,  the  ground  of  complaint  by 
appellee  was,  that  his  son,  a  lad  of  thirteen  years  of  age, 
being  employed  by  appellant  to  do  certain  work  at  his  planing 
mill,  not  at  all  hazardous,  was  required  by  appellant,  or  his 
foreman,  Gelbke,  to  do  other  work,  which  was  dangerous,  in 
doing  which  he  lost  the  fingers  of  his  right  hand. 

We  have  examined  this  record  carefully,  and  the  great  pre- 
ponderance of  the  evidence  is,  that  the  boy  was  not  hired  to  do 
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any  particular  work  about  tlie  mill^  but  to  do  such  work  about 
it  as  boys  of  liis  age  and  strength  were  capable  of  doing.  He 
was  employed,  chiefly,  in  carrying  off  lumber,  but  he  chose  to 
feed  the  saw,  a  business  not  at  all  dangerous,  if  proper  care  is 
observed.  The  proof*  shows  that  it  was  ^not  by  any  inherent 
danger  in  this  business  that  the  accident  happened,  but  by  the 
lad's  own  carelessness.  He  was  there  with  his  cousin  Witte, 
whose  business  it  was  to  feed  the  saw  used  in  splitting  the 
boards,  and  this  lad's  business  to  take  them  away.  Without 
orders  from  any  one,  this  lad  left  his  post  and  went  around  to 
the  front  of  the  saw,  to  his  cousin's  place,  picked  up  a  board 
and  put  it  into  the  machine,  holding  it  until  the  saw  could 
control  it,  and  then,  hurrying  to  get  back  to  his  place,  thought- 
lessly put  his  right  hand  on  the  saw,  losing  thereby  his  fingers. 
Was  the  lad  suing,  himself,  he  could  not,  under  this  proof, 
recover  anything,  nor  can  his  father.  The  proofs  furnish  no 
ground  for  a  recovery  in  this  case. 

The  first  instruction  on  behalf  of  the  plaintiff  is  excepted 
to.  We  think  the  exception  is  well  taken  to  that  part  of  the 
instruction  which  tells  the  jury,  as  a  consequence  of  such 
change  of  employment  the  accident  in  question  happened, 
and  that  the  same  would  not  have  happened  but  for  such 
change  of  employment,  then  they  should  find  the  defendant 
guilty.  The  obvious  fault  in  this  instruction  is,  that  it  wholly 
ignores  the  negligence  of  the  lad,  which  was  the  real  cause  of 
the  injury,  as  the  evidence  shows. 

We  do  not  deem  it  necessary  to  consider  any  other  points 
in  the  case. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Mark  W.  Devine 

V. 

Henry  C.  Edwards. 

Mistake  in  paying  for  more  than  teas  received.  In  the  case  of  the  sale  of  milk 
by  the  can,  if  by  mistake  of  the  parties  the  milk  delivered  is  short  of  the 
quantity  intended,  owing  to  the  cans  not  holding  the  amount  supposed,  and 
the  vendor  receives  more  money  on  that  account  than  entitled  to,  he  must 
account  for  the  same,  even  though  the  purchaser  was  negligent  in  discovering 
the  mistake. 

Appeal  from  the  Circuit  Court  of  Du  Page  county ;  the 
Hon.  Hiram  H.  Cody,  Judge,  presiding. 

Messrs.  E.  H.  &  K  E.  Gary,  for  the  appellant. 

Messrs.  Botsford  &  Barry,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Edwards  against  Devine,  to 
recover  the  price  of  milk  which  had,  before  that  time,  been 
sold  to  appellant,  and  from  time  to  time  delivered. 

Defendant,  in  the  circuit  court,  pleaded  the  general  issue 
and  pleas  of  set-ofP,  and  on  the  trial  offered  evidence  tending 
to  prove  that  less  milk  had  been  actually  delivered  than  was 
charged  for,  and  less  than  he  supposed  at  the  time  of  receiving 
and  paying  for  the  same. 

Appellant,  it  seems,  was  a  dealer  in  milk  in  the  city  of 
Chicago,  and  plaintiff,  (with  his  brother,  now  deceased,)  for  a 
series  of  months,  from  time  to  time,  shipped  from  the  country 
milk  in  cans,  supposed  to  contain  eight  gallons  each.  Upon 
that  hypothesis  the  account  of  the  vendor  was  rendered  from 
time  to  time,  and  payment  made  by  the  vendee  for  all  milk 
received  up  to  the  1st  of  March,  1875,  and  for  a  part  of  the  milk 
delivered  on  and  after  that  day  the  appellant  refused  to  pay, 
claiming  a  credit  for  a  large  amount  of  money  on  account 
12—87  III. 
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of  money  over-paid  prior  to  that  date^  as  he  claims,  from  time 
to  time,  by  mistake,  in  supposing  that  the  cans  each  contained 
eight  gallons,  when,  in  fact,  as  he  alleges,  a  part  of  them  were 
short  and  contained  less  than  eight  gallons. 

The  testimony  is  voluminous  and  contradictory,  and  it 
seems  to  us  that  the  weight  of  the  evidence  found  in  the  record 
is  in  favor  of  the  position  of  appellant.  The  verdict  was  for 
appellee,  for  the  sum  of  $989.10,  being  very  near  the  full 
amount  claim^ed  by  him.  After  overruling  a  motion  for  a  new 
trial,  judgment  was  rendered  against  appellant  upon  the 
verdict. 

Many  points  are  presented  by  appellant  as  grounds  for 
reversing  this  judgment.  It  is  not  necessary  that  we  should 
consider  more  than  one. 

The  court,  among  other  things,  instructed  the  jury,  at  the 
request  of  appellee,  "that  if  they  believe,  from  the  evidence, 
that  before  or  during  the  time  he  received  or  was  receiving 
the  milk  of  the  plaintiff,  for  which  he  now  claims  his  set-off 
for  shortage,  the  defendant  *  *  ^  had  such  notice  thereof, 
that  by  the  exercise  of  ordinary  prudence  and  diligence  he 
would  have  known  that  plaintiff^s  cans  were  not  up  to  the 
standard  of  eight  gallons,  and  that  plaintiff  had  no  knowledge 
of  any  such  shortage,  and  that  defendant,  with  such  notice 
and  means  of  knowledge,  paid  the  plaintiff  in  full  for  each 
month's  milk,  except  the  month  of  March,  1875,  without  any 
claim  for  shortage,  then  he  can  not  set-off  in  this  action  any 
sum  for  such  shortage  ^  ^  *  accruing  since  such  *  *  * 
notice,  except  such  shortage  as  may  have  accrued  in  that  month 
of  March." 

We  can  not  give  our  sanction  to  the  rule  announced  in  that 
instruction.  There  is  evidence  tending  to  prove,  that  as  early 
as  1870,  and  upon  divers  occasions  after  that,  the  attention  of 
appellant  had  been  called  to  the  question  whether  appellee  was 
or  was  not  using  cans  which  were  short  in  capacity,  and  that 
his  suspicions  had  been  aroused  on  that  subject,  and  therefore 
had  such  notice  as  put  him  upon  inquiry,  and  such  as  would 
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have  prompted  a  man  of  ordinary  prudence  to  exercise  such 
vigilance  as  would^  if  exercised^  have  discovered  the  deficit  in 
quantity  before  the  several  payments  were  made^  and  it  is  in- 
sisted by  appellee^  that  having  omitted  such  vigilance,  appel- 
lant can  not  complain.  This  is  not  the  law.  The  contract 
under  which  the  milk  was  sold  was  for  a  given  price  per  gal- 
lon. It  was  the  duty  of  appellee  to  see  to  it  that  his  cans 
should  hold  the  quantity  which  he  professed  that  they  held. 
It  does  not  lie  in  his  mouth  to  complain  that  appellant  did 
not  watch  him  with  the  care  which  the  circumstances  seemed 
to  demand.  If,  in  truth  and  in  fact,  by  the  mistake  of  appel- 
lant and  that  of  appellee,  the  amount  of  the  milk  was  short, 
and  appellee  received  more  money  on  that  account  than  he  was 
entitled  to,  he  must  account  for  the  same,  even  though  the 
mistake  resulted  from  negligence  on  the  part  of  appellant  as 
well  as  on  the  part  of  appellee.  The  real  question  is  as  to  the 
fact  of  the  alleged  shortage.  If  that  existed,  the  appellant  is 
entitled  to  have  the  wrong  corrected  by  way  of  set-oif. 

For  this  error  the  judgment  must  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

Judgment  reversed. 

Mr.  Justice  Craig:  I  do  not  concur  with  a  majority  of 
the  court  in  the  decision  of  this  case.  The  question  of  fact, 
in  my  judgment,  was  fairly  submitted  to  the  jury,  and  the 
verdict  should  be  held  conclusive. 


Henry  Abrahams 

V. 

Herman  Weiller. 

1.  Agency — purchase  from  one  not  authorized  to  sell.  The  purchase  of  goods 
of  one  who  had  formerly  been  the  soliciting  agent  of  the  owner,  and  payment 
to  him,  his  only  authority  being  to  solicit  orders,  and  whose  agency  in  this 
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respect  had  been  revoked,  where  such  person  had  never  been  held  out  as 
having  authority  to  sell,  will  confer  no  right  on  the  purchaser. 

2.  New  trial — newly  discovered  evidence.'^  It  is  the  settled  rule  in  this  State, 
that  a  new  trial  will  not  be  granted  merely  to  afford  an  opportunity  of  intro- 
ducing newly  discovered  testimony  which  is  not  conclusive  in  its  character, 
but  only  cumulative. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  John  Lyle  King,  for  the  appellant. 

Mr.  Adolph  Moses,  for  the  appellee. 

Per  Curiam  :  This  was  an  action  of  trover,  brought  to 
recover  the  value  of  five  barrels  of  whisky,  the  property  of 
appellee,  which  appellant  had  converted  to  his  own  use.  A 
trial  of  the  cause  before  the  court,  a  jury  having  been  waived, 
resulted  in  a  judgment  in  appellee's  favor  for  the  value  of  the 
goods. 

Two  grounds  are  relied  upon  to  reverse  the  judgment — 

First — It  is  claimed  the  evidence  did  not  warrant  the  find- 
ing. 

Second — A  new  trial  should  have  been  granted,  on  account 
of  newly  discovered  evidence. 

The  goods  in  question  had  been  shipped  to  Schmed  &  Labes, 
of  Chicago,  who  held  them  in  store  for  appellee.  One  Ike 
Euble,  who  had  formerly  been  a  "  soliciting  agent "  in  Chi- 
cago for  appellee,  took  the  goods  and  sold  them  to  appellant, 
and  appropriated  the  money  to  his  own  use. 

It  does  not  appear  that  Ruble  ever  had  authority  to  sell 
goods  and  collect  the  purchase  money.  His  authority  was, 
only,  to  solicit  orders,  and  before  this  transaction  occurred  his 
agency  had  been  revoked.  The  sale,  therefore,  made  by  Ruble 
was  unauthorized,  and  could  confer  no  right  in  the  goods  upon 
appellant. 

«-See,  also,  Fmory  v.  Addis,  71  111.  273;  Fuller  v.  Little,  69  id.  229;  Bell  v. 
Gardner,  77  id.  319;  Wright  v.  Gould,  73  id.  56;  Champion  v.  Ulmer,  70  id.  322; 
Dyer  V.  The  People,  84  id.  624. 
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It  is  contended^  however,  there  was  an  apparent  authority 
for  the  acts  of  the  assumed  agent,  which,  under  the  circum- 
stances, should  be  binding  upon  appellee.  We  perceive  no 
ground  upon  which  this  position  can  be  sustained.  Appellant 
had  never,  prior  to  this  transaction,  bought  goods  of  appellee, 
either  directly  or  through  Ruble,  as  his  agent.  There  was, 
therefore,  no  ground  for  him  to  be  misled,  as  he  might  have 
been  had  he  previously  purchased  goods  of  appellee,  through 
Ruble,  as  his  agent.  No  course  of  dealing  was  shown  from 
which  appellant  had  the  right  to  presume  Ruble  was  authorized 
to  act  for  appellee;  indeed,  the  record  discloses  no  fact  from 
which  a  prudent  man  could  reasonably  infer  that  Ruble  had 
authority  to  bind  appellee.  It  was  the  duty  of  appellant, 
before  he  made  the  purchase  and  paid  for  the  goods,  to  ascer- 
tain whether  Ruble  had  authority  to  act  for  the  owner.  This 
duty  he  failed  to  observe,  and  the  loss  he  sustained  must  be 
attributed  to  his  own  negligence. 

As  respects  the  decision  of  the  court  on  the  motion  for  a 
new  trial  on  the  ground  of  newly  discovered  evidence,  we  are 
of  opinion  the  ruling  was  correct.  The  affidavit  of  the  wit- 
ness is  not  satisfactory,  nor  are  the  alleged  facts  conclusive  in 
their  character.  We  understand  the  rule  to  be  settled  in  this 
State,  that  a  new  trial  will  not  be  granted  merely  to  afford  an 
opportunity  to  introduce  newly  discovered  testimony  which  is 
not  conclusive  in  its  character,  but  only  cumulative.  Adams 
V.  The  People,  47  111.  376. 

Under  the  testimony,  the  judgment  of  the  court  was  cor- 
rect, and  it  will  be  affirmed. 

Judgment  affirmed. 
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The  City  of  Chicago 
O.  B.  Sansum. 

1.  Mandamus — to  compel  city  to  pay  judgment.  Where  a  judgment  is  recov- 
ered against  a  city,  a  duty  rests  upon  it  to  pay  the  same,  wliich  may  be 
enforced  by  mandamus,  at  the  suit  of  an  assignee  of  the  judgment. 

2.  Practice — time  to  object  for  want  of  demand  in  proceeding  for  mandamus. 
Where  no  objection  is  taken  in  the  court  below  to  a  want  of  a  previous  demand 
for  the  payment  of  money  sought  to  be  enforced  by  mandamus  against  a  city, 
it  can  not  be  urged  in  this  court,  even  if  it  is  material. 

3.  Former  adjudication.  A  recovery  of  judgment  in  a  case  where  pay- 
ments are  pleaded  and  urged  on  the  trial,  is  conclusive  between  the  parties, 
and  the  same  defense  can  not  be  set  up  and  urged  a  second  time  on  an  appli- 
cation for  a  mandamus  to  enforce  payment  of  the  judgment. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  R.  S.  Tuthill,  and  Mr.  J.  J.  Laler,  for  the  appel- 
lant. 

Mr.  Adolph  Moses,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

This  is  an  appeal  from  a  judgment  of  the  court  below 
awarding  a  peremptory  mandamus  for  the  payment  of  a  judg- 
ment held  by  appellee,  by  assignment  from  one  Peter  Marr, 
against  appellant.  Several  preliminary  objections  are  taken 
to  the  jurisdiction  of  the  court  below,  but  they  may  be  dis- 
posed of  with  very  few  remarks. 

The  duty  here  sought  to  be  enforced  rests  upon  appellant 
as  a  corporate  body,  and  there  is,  therefore,  no  impropriety 
in  directing  the  writ  to  it.  Dillon  on  Municipal  Corporations, 
sec.  701 ;    Village  of  Ghncoe  v.  The  People,  78  111.  382. 

No  objection  appears  to  have  been  urged  in  the  court  below 
on  account  of  a  want  of  a  previous  demand,  and  it  is,  there- 
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fore,  too  late  to  urge  the  objection  now,  even  if  we  were  to 
concede  its  materiality. 

^^The  objection/^  says  Tapping,  in  his  work  on  Mandamus, 
^'  as  to  the  neglect  of  a  demand,  or  the  absence  of  a  refusal, 
should,  in  order  to  prevent  a  waste  of  time,  be  objected  to  in 
the  first  instance,  viz :  on  showing  cause  against  the  rule  for 
the  writ,  and  can  not  be  .made  after  the  merits  of  the  case  have 
been  discussed/^  See,  also.  High  on  Extraordinary  Reme- 
dies, sec.  515. 

The  only  controversy,  on  the  trial  below,  seems  to  have 
been,  whether  the  judgment  sought  to  be  enforced  had  been 
paid. 

The  substance  of  the  defense  set  up  in  appellant's  answer 
is,  in  brief,  that  Bush  &  Hagan  filed  a  creditors'  bill  in  the 
Superior  Court  of  Cook  county,  against  Peter  Marr,  the  plain- 
tiff in  the  judgment,  and  appellant,  to  which  Peter  Marr  and 
appellant  appeared  and  made  answer,  and  decree  was  rendered 
in  the  cause  January  4,  1875,  wherein  it  was  found  that  Peter 
Marr  had  given  Bush  &  Hagan  an  order  on  the  comptroller 
of  the  city  for  $800,  which  he  subsequently  countermanded; 
that  he  was  indebted  to  Bush  &  Hagan  to  the  ^  amount  of 
1801.15;  that  there  was  due  from  appellant  to  Peter  Marr 
more  than  that  amount;  and  it  was  decreed  that  appellant 
should  pay  Bush  &  Hagan  $801.15,  which,  being  done,  should 
operate  as  a  discharge  of  so  much  of  the  debt  due  from  Peter 
Marr  to  appellant ;  and,  also,  that  Moulding  &  Harlan,  having 
received  from  Peter  Marr  an  order  on  the  comptroller  of  the 
city  for  $1310.75,  which  was  not  paid  on  presentation,  filed 
their  creditors'  bill,  in  the  Superior  Court  of  Cook  county, 
on  the  29th  of  May,  1874,  against  Peter  Marr  and  appellant, 
to  which  appellant  appeared,  as  did  also  Peter  Marr,  by  the 
present  appellee,  as  his  attorney;  and  decree  in  that  case  was 
rendered  on  the  7th  of  September,  1874,  in  favor  of  Mould- 
ing &  Harlan,  finding  that  Marr  owed  them  $1310.75 ;  and  it 
was  decreed  that  the  same  be  considered  equitable  assets  in 
the  hands  of  the  city,  by  virtue  of  the  equitable  assignment 
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of  tlie  order  given  by  Marr  to  Moulding  &  Harlan ;  and  that 
Marr  be  perpetually  enjoined  from  assigning  so  much  of  the 
indebtedness  of  the  city  to  him  as  should  embrace  said  sum 
of  $1310.75,  and  from  collecting  from  appellant  any  amount 
except  the  excess  over  and  above  said  sum ;  and,  also,  that 
appellant,  upon  making  payment  of  said  sum,  be  credited 
upon  its  indebtedness  to  Marr,  for  that  amount;  and  it  is  then 
alleged  that  both  these  decrees  were  paid  by  appellant,  on  the 
6th  of  January,  1875. 

To  this,  it  was  replied,  in  substance,  by  appellee,  that  Marr 
sued  the  appellant,  in  assumpsit,  on  the  20th  of  February, 
1874,  for  $8000,  for  labor  expended  in  the  erection  of  a  police 
station,  to  which  appellant  pleaded  the  general  issue  and  a 
set-oif,  claiming  damages  thereunder  against  Marr ;  that  the 
trial  came  on,  and  appellant  offered  in  evidence,  under  the 
pleadings,  as  payment,  the  same  orders  involved  in  the  before- 
named  decrees;  that  the  orders  were  received  as  payment  on 
said  trial,  and  the  jury  rendered  a  verdict  in  favor  of  Marr, 
and  against  appellant,  for  $2000,  which  is  the  same  judgment 
of  which  payment  is  sought  to  be  enforced  by  this  proceeding. 

To  this,  appellant  demurred,  but  the  demurrer  was  waived 
by  appellant,  subsequently,  upon  the  court  ruling  thereon 
against  it,  rejoining  over,  putting  in  issue  the  matters  set  up 
in  the  replication. 

It  is  now  insisted  this  presented  an  immaterial  issue.  We 
do  not  coincide  with  this  view.  We  think  it  very  clear  that  an 
indebtedness  of  Marr  to  the  appellant  in  consequence  of  pay- 
ments made  by  it  on  his  account,  which  were  the  subject  of 
set-off  on  the  trial  when  this  judgment  was  obtained,  can  not 
now  be  brought  forward,  either  legally  or  equitably,  as  a  pay- 
ment of  it,  or,  in  any  other  guise,  urged  as  a  defense  to  the 
collection  of  the  judgment. 

The  presumption,  from  all  the  facts  before  us,  is,  that  the 
judgment  was  rendered  for  indebtedness  of  appellant  to  Marr 
remaining  after  deducting  the  amount  of  these  orders.  If 
such  was  not  the  fact,  an  appeal  should  have  been  prosecuted 
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from  the  judgment  to  correct  the  error  in  the  faihire  to  allow 
the  amounts  of  those  payments.  Neither  of  the  decrees  assumes 
to  declare  that  the  amount  embraced  in  it  is  all  that  appellant 
owes  Marr,  and^  consequently,  in  nowise  can  it  be  pretended 
as  a  bar  to  any  subsequent  suit  for  a  balance  then  due  from 
appellant  to  it. 

The  defense  ought,  so  far  as  it  was  admissible,  to  have  been 
interposed  on  the  trial  at  which  the  judgment  was  obtained. 
It  was  there  interposed,  and  that  judgment  remaining  in  full 
force,  it  is  within  no  recognized  legal  or  equitable  principle  to 
allow  the  same  defense  to  be  again  interposed  when  collection 
of  the  judgment  is  sought. 

The  affidavit  for  a  continuance  disclosed  no  diligence,  and 
was  properly  overruled. 

There  were  some  minor  objections  alleged,  but  not  seriously 
pressed,  which  we  have  deemed  too  trivial  to  notice. 

Perceiving  no  error  in  the  judgment,  it  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey  took  no  part  in  the  consideration  of 
this  case. 


John  H.  Dunham 

V. 

The  South  Park  Commissioners. 

1.  Appearance — as  a  waiver  of  notice.  Where  a  party  appears  and  opposes 
a  motion  to  amend  the  record  of  a  cause  without  objection  to  the  manner  or 
sufl&ciency  of  the  notice  to  him,  he  can  not  be  allowed  to  urge  the  want  of 
proper  notice  as  a  ground  of  error  in  the  proceedings. 

2.  Amendment — of  record  after  the  term..  An  amendment  of  the  record  of  a 
cause,  so  as  to  make  th.Q  placiia  show  that  only  one  judge  presided  at  the  trial 
of  a  case  instead  of  the  five  judges  in  Cook  county,  is  not  a  material  or  sub- 
stantial one,  and  may  be  made  after  the  close  of  the  term,  on  proper  notice. 
Such  an  amendment  has  no  relation  to  the  merits  of  the  action  or  any  finding 
or  judgment  of  the  court,  and  goes  only  to  the  form. 


186  Dunham  v.  South  Park  Commissioners.  [Sept.  T. 

Opinion  of  the  Court. 

3.  While  a  cause  is  pending  and  the  parties  in  court,  the  record  and  pro- 
ceedings are  under  the  control  of  the  court,  and  all  entries  and  orders  may  be 
changed  or  set  aside  at  the  term  they  are  made,  but  after  the  term  the  power 
of  the  court  over  the  record  is  confined  to  errors  and  misprisions  of  the  clerk 
or  other  officers,  and  these  may  be  corrected  at  any  time  on  notice,  and  saving 
all  intervening  rights. 

4.  Same — after  supersedeas  on  error.  The  suing  out  of  a  writ  of  error  and 
making  the  same  a  supersedeas,  is  no  obstacle  to  the  amendment  of  a  record  in 
a  matter  of  form,  and  the  error  assigned  may  be  obviated  by  such  amendment. 

5.  Same — without  anything  in  record  to  amend  hy.  The  judge  who  tried  a 
cause  may  allow  an  amendment  of  the  record  to  show  that  he  alone  presided  at 
the  trial,  even  though  there  is  nothing  appearing  by  which  to  amend.  It  may 
be  allowed  on  the  judge's  OAvn  personal  knowledge  of  the  fact. 

Writ  op  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

Messrs.  Harrison  &  Whitehead,  for  the  plaintiff  in  error. 

Mr.  F.  H.  Kales,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  a  writ  of  error  to  the  circuit  court  of  Cook  county, 
to  bring  up  the  record  and  proceedings  of  that  court,  had  at 
the  July  term,  1877,  in  a  case  in  which  the  South  Park  Com- 
missioners were  plaintiffs,  and  John  H.  Dunham  and  others 
defendants,  and  in  which  there  was  an  amendment  of  the 
record  of  a  prior  term  of  that  court,  and  to  which  Dunham 
excepted. 

It  appears  that  at  the  June  term  of  that  court,  held  in  1872, 
the  South  Park  Commissioners  had  applied  to  that  court  for  a 
confirmation  of  a  special  assessment  made  on  the  real  estate 
of  Dunham  and  others,  for  the  purposes  of  the  South  Park, 
which  was  granted  by  the  court. 

In  May,  1877,  Dunham  sued  out  a  writ  of  error,  which  was 
made  a  supersedeas,  to  reverse  this  judgment,  the  error  relied 
on  being  that  the  record  of  tliose  proceedings  showed  that  all 
five  of  the  judges  of  the  Cook  circuit  court  sat  in  the  proceed- 
ings and  participated  in  the  judgment  and  orders  entered 
therein. 
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The  cause  being  thus  pending  in  this  court,  in  July  there- 
after the  South  Park  Commissioners,  then  defendants  in  the 
writ  of  error,  gave  notice  to  the  attorneys  of  Dunham,  the 
plaintiff  in  error,  that  they  would  make  application  to  the  cir- 
cuit court  to  correct  the  record,  so  as  to  conform  to  the  truth, 
namely:  that  said  term  of  the  circuit  court  was  held  and 
presided  over  by  Erastus  S.  Williams  alone,  wdio  was  one  of 
the  judges  of  that  circuit,  and  the  proceedings  had  before  him 
alone. 

Dunham  appeared  to  the  motion,  and  such  proceedings  were 
had  as  to  result  in  an  amendment  erasing  the  recital  of  the 
presence  of  five  judges,  as  in  the  original  record.  On  a  sug- 
gestion of  diminution  of  the  record,  this  court  allowed  a  certio- 
rari to  the  circuit  court,  and  this  corrected  and  amended 
record  is  the  return  thereto,  and  they  insist  that  the  amend- 
ment so  allowed  obviates  the  objection  made  to  the  original 
record. 

Plaintiff  in  error  takes  a  contrary  view,  and  insists  the  cir- 
cuit court  had  no  power  to  amend  the  record  in  a  material 
point,  or  as  to  any  matter  of  substance,  after  the  term  at  which 
the  final  order  was  made,  unless  there  be  something  to  amend 
by,  in  support  of  which  he  cites  very  many  cases  decided  by 
this  and  other  courts.  He  also  makes,  the  point,  that  the 
circuit  court  had  no  power  to  make  this  amendment  after  a 
writ  of  error  had  been  made  a  supersedeas,  and  that  the  record, 
when  amended,  was  not  within  the  jurisdiction  of  the  circuit 
court;  and,  further,  that  proper  and  sufficient  notice  of  the 
application  for  the  amendment  was  not  given. 

We  will  consider  these  errors  together.  As  to  the  sufficiency 
of  the  notice,  it  appears  plaintiff  in  error  appeared  and  opposed 
the  granting  of  the  motion,  and  introduced  testimony  on  his 
part,  no  objection  being  then  made  to  the  manner  or  sufficiency 
of  the  notice.  The  amendment  proposed  had  no  relation  to 
the  merits  of  the  action  pending,  or  to  any  finding,  decree  or 
judgment  of  the  court,  but  was  really  and  substantially  a  mis- 
prision of  the  clerk  in  a  matter  pertaining  to  his  own  duty. 
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It  is  difficult  to  understand  why  the  clerks  of  this  court  and 
of  the  Superior  Court  should  have  made  up  the  placita  as  they 
did^  when  the  slightest  understanding  of  their  duty  would 
have  admonished  them  of  the  proper  form;  but  for  some  in- 
scrutable reason  they  made  the  record  to  show,  in  every  case 
brought  here,  that  the  five  judges  of  the  circuit  court,  naming 
them,  or  the  three  judges  of  the  Superior  Court,  naming 
them,  were  present  at  each  trial.  The  proceeding  was  so 
absurd  as  to  demand  the  attention  of  plaintiff  in  error,  and 
this  mode  of  doing  business  was  erroneous,  and  it  was  so 
held  in  Jones  v.  Albee,  70  111.  34,  Hall  v.  Hamilton,  74  ib.  437, 
Owen  v.  Stevens,  78  ib.  462,  and  other  cases.  Though  erro- 
neous, irregular  and  improper,  yet  it  was  held  it  did  not  affect 
the  jurisdiction  in  the  particular  case. 

We  are  disposed  to  regard  this  absurd  manner  of  making 
up  the  record  as  clerical  error  and  nothing  more,  going  to 
the  formality  of  the  proceedings,  and  as  amendable  at  any 
time,  after  notice.  The  general  rule  is,  undoubtedly,  that 
courts,  while  a  cause  is  pending  and  the  parties  before  them, 
have  control  over  the  record  and  proceedings  in  the  cause, 
and  have  jurisdiction  over  their  judgments  and  final  orders  of 
a  pending  term,  and  may,  while  the  cause  is  depending  and 
the  parties  in  cciurt,  amend  or  set  them  aside  for  cause.  But 
after  the  term,  the  power  is  confined  to  errors  and  mistakes 
of  their  officers,  and  these  may,  at  any  time,  upon  notice  to 
parties  in  interest,  and  saving  all  intervening  rights,  be  cor- 
rected, so  as  to  make  the  record  conform  to  the  fact.  There 
are  numerous  cases  in  this  court  to  this  effect.  Frinh  v.  King, 
3  Scam.  144;  Lampsett  v.  Whitney,  ib.  170;  Duncan  v. 
McAfee,  ib.  93;  Bobb  v.  Bostwich,  4  ib.  116;  Atkins  v.  Hin- 
man,  2  Gilm.  437;  Lyon  v.  Boilvin,  ib.  629;  0^  Conner  v. 
Mullen,  11  111.  57;  Loomis  v.  Francis,  17  ib.  206;  Cooh  v. 
Wood,  24  ib.  295,  and  subsequent  cases.  The  Statute  of 
Amendments  and  Jeofails  also  authorizes  the  amendment  in 
question.     Ch.  7,  Rev.  Stat.  1874,  sees.  2  and  9. 
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That  suing  out  a  writ  of  error,  and  making  the  same  a 
supersedeas,  is  no  obstacle  to  the  amendment,  is  settled  by 
Jones  V.  Albee,  70  111.  34,  Terry  v.  Eureka  College,  ib.  236, 
and  Owen  v.  Stevens,  78  ib.  462,  cited  by  appellee.  A  refer- 
ence to  these  cases  will  show  that  in  all  of  them  the  amend- 
ments were  made  after  the  causes  had  been  docketed  in  this 
court,  and  the  amended  records  brought  here  in  the  same  way 
this  record  was  brought.  We  do  not  think  the  case  of  Illinois 
Land  and  Loan  Co.  v.  McCormick  et  al.  61  111.  322,  cited  by 
plaintiff  in  error,  is  hostile  to  these  views,  as,  in  that  case,  it 
was  sought  to  amend  by  changing  the  finding  of  the  court, 
making  really  a  new  and  different  case.  Not  so  here.  Here 
was  a  misprision  of  the  clerk,  and  upon  the  point  the  court 
had  nothing  to  amend  by, — as  suggested  by  plaintiff  in  error, 
as  it  was  mere  form  the  judge  could  amend  from  his  own  per- 
sonal knowledge  that  he  alone  sat  in  the  cause  and  granted  the 
order.  It  was  a  matter  of  conscience  with  the  judge,  and  of 
his  own  consciousness  also,  and  an  amendment  like  this,  made 
under  such  circumstances,  is  all  sufficient. 

Finding  no  error  in  this  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Peter  Sheaff,  Com'r, 


The  People  ex  rel.  Alfred  Colwell. 

1.  Highway — no  outlet  to  other  roads.  A  road  laid  out  by  commissioners, 
under  the  statute,  is  a  public  highway,  even  though  one  end  of  the  same  ter- 
minates against  private  land,  with  no  outlet.  The  statute  must  control  against 
any  contrary  doctrine  of  the  common  law. 

2.  Same — defense  to  opening.  It  is  no  defense  against  a  proceeding  by  man- 
damus to  compel  the  commissioners  of  highways  to  open  a  public  road  estab- 
lished by  them,  that  the  same  will  not  be  fit  for  travel  until  bridges  are  built 
requiring  a  large  sum  of  money,  and  that  there  are  no  funds  to  build  the  same. 
The  command  to  open  does  not  require  the  road  to  be  put  in  good  order.  The 
question  of  the  utility  of  the  road  is  not  involved  in  such  suit. 
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3.  Same — agreement  not  to  open  till  damages  are  paid.  Where  the  damages 
for  right  of  way  for  a  road  are  agreed  upon,  and  an  order  given  for  the  same, 
and  releases  executed,  the  land  owner  relying  on  the  orders,  the  commission- 
ers of  highways,  on  mandamus  against  them,  will  not  be  allowed  to  set  up  a 
verbal  agreement  made  by  them  with  the  owner  not  to  open  the  road  until  the 
damages  should  be  paid,  as  such  agreement  is  inconsistent  with  the  order 
establishing  the  road.     Such  an  agreement  can  not  rest  in  parol. 

4.  Mandamus  —  commissioners  of  highways  as  a  party.  Commissioners  of 
highways  being  a  quasi  corpoi-ation,  the  naming  of  the  individuals  composing 
the  body  in  a  petition  for  mandamus  may  be  regarded  as  surplusage.  The  pro- 
ceeding is  properly  brought  against  them  as  "the  commissioners  of  highways 
of  the  town  of ,"  naming  the  town. 

Appeal  from  the  Circuit  Court  of  Winnebago  county ;  the 
Hon.  William  Beown,  Judge,  presiding. 

Mr.  N.  C.  Warnee,  for  the  appellant. 

Messrs.  Ceawfoed  &  Maeshall,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  petition  for  a  writ  of  mandamus  to  the  commis- 
sioners of  highways  of  the  town  of  Scott,  in  Ogle  county,  to 
compel  them  to  open  a  public  road  which  had  previously  been 
laid  out  by  them.  Answer  was  made,  hearing  had  upon  proofs, 
and  the  prayer  of  the  petition  granted,  and  appeal  taken  by 
the  commissioners. 

The  answer  sets  up  various  reasons  why  the  writ  should  not 
issue. 

The  road  was  laid  out  one  mile  in  length,  along  the  south 
line  of  section  one,  commencing  at  the  south-west  corner  of 
section  six,  and  terminating  at  the  south-west  corner  of  section 
one,  in  the  next  range  west.  [NTo  question  is  made  as  to  the 
laying  out  of  the  road  or  the  regularity  of  the  proceedings  in 
that  respect,  but  the  point  is  made  that  the  road,  at  its  east 
end,  has  no  outlet,  it  not  opening  into  any  other  road,  but 
terminating  on  private  property;  hence  it  is  claimed,  that  as 
the  road  is  not  a  thoroughfare,  but  a  cul  de  sac,  it  is  not  a 
public  highway,  and   authorities  under  the  comuion  law  are 
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cited  which  go  in  support  of  the  position.  It  is  not  to  be 
conceded  that  that  is  the  doctrine  of  the  common  law.  Bate- 
man  V.  Black,  14  Eng.  L.  &  Eq.  69 ;  People  v.  Kingman,  24 
N.  Y.  559 ;  Bartlett  v.  Cihj  of  Bangor,  67  Me.  460.  But 
however  that  may  be,  we  do  not  regard  the  doctrine  as  apply- 
ing to  a  public  road,  laid  out  as  such  according  to  the  provi- 
sions of  our  statute. 

The  statute  gives  to  commissioners  of  highways  the  power 
to  lay  out  and  establish  roads  in  their  respective  towns,  pro- 
viding that  it  shall  be  done  upon  petition  of  not  less  than 
twelve  freeholders  residing  near  the  proposed  road,  describing 
it,  and  the  points  at  which  it  is  to  commence  and  terminate, 
upon  which,  the  commissioners  examine  the  route  and  lay 
out  and  establish  the  road,  or  not,  according  as,  in  their 
judgment,  the  public  interest  and  convenience  may  require. 
The  statute  requires  that  the  order  laying  out  the  road  shall 
declare  it  to  be  a  public  highway.  It  contains  no  qualifica- 
tion whatever  in  the  respect  of  the  road  being  a  thoroughfare, 
only  requiring  the  petition  for  the  road  to  state  the  points  of 
commencement  and  termination,  leaving  it  with  the  commis- 
sioners of  highways  to  determine  whether  or  not  the  public 
good  requires  a  road  with  such  termini.  The  road  in  question 
has  been  thus  laid  out  by  the  commissioners  of  highways,  with 
such  a  termination  at  the  east  end  as  it  has,  and  they  must 
necessarily  have  adjudged  the  road  as  it  is,  to  be  of  public 
utility,  and  it  is  a  public  highway,  because  the  statute  declares 
it  to  be  such.  The  statute  must  control  as  against  any  con- 
trary doctrine  of  the  common  law.  See  The  State  y.  Bishop,  10 
Yroom,  226.  The  road  was  petitioned  for  by  forty  freeholders 
residing  within  three  miles  of  it,  and  was  laid  out  as  a  public 
road,  the  order  therefor,  at  the  close,  containing  the  words, 
"and  as  so  laid  out  is  declared  a  public  highway,  of  sixty  feet 
wide.^^  There  is  no  indication  whatever  pertaining  to  it  of  its 
being  laid  out  as  a  private  road. 

It  is  further  answered,  that  the  public  interest  will  not  be 
promoted  by  the  opening  of  the  road;  that  if  opened,  it  would 
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not  be  in  a  condition  fit  for  public  use  and  travel,  without  first 
building  bridges  over  a  stream  of  water  crossing  the  road,  and 
over  two  sloughs  crossing  the  same;  that  the  building  of  the 
bridges  would  require  a  large  expenditure  of  money;  that 
there  are  and  have  been  no  funds  in  the  hands  or  control  of 
the  commissioners  of  highways  applicable  to  that  purpose ; 
and  that  the  commissioners  have  the  right  to  exercise  a  sound 
discretion  as  to  when  the  road  shall  be  opened  by  them,  pro- 
vided they  open  the  same  within  five  years  from  the  time  of 
laying  it  out. 

The  command  to  open  the  road  does  not  include  an  order 
to  build  the  bridges,  or  to  put  the  road  in  good  condition  for 
public  use  and  travel.  It  is  but  to  open  the  road,  leaving 
improvements  to  be  thereafter  made,  as  may  be  found  proper 
and  practicable. 

The  opening  of  the  road,  the  removal  of  the  fences  from  it, 
would  leave  it  free  for  passage,  so  far  as  that  might  then  be 
enjoyed.  Evidently,  and  as  the  proof  well  enough  shows,  the 
freedom  of  passage  over  the  road  in  its  unimproved  state 
would,  to  an  extent,  accommodate  the  public.  The  road  be- 
longs to  the  public,  and  they  have  the  right  to  the  enjoyment 
of  its  use,  to  whatever  extent  that  may  be,  which  may  be  had 
from  the  mere  opening  of  the  road. 

As  to  the  public  utility  of  the  road,  that  was  not  a  question 
before  the  commissioners  upon  the  opening  of  the  road;  they 
had  previously  determined  that,  and  this  question  passed  from 
them  upon  their  making  the  order  laying  out  the  road ;  there- 
after it  was  to  be  taken  that  the  public  accommodation  de- 
manded the  road  should  be  opened. 

As  to  the  exercise  of  a  discretion  by  the  commissioners  with 
respect  to  the  time  of  opening  a  road,  that  was  set  up  in  the 
case  of  Hall  v.  The  People,  57  111.  307,  and  it  was  there  said, 
that  while  the  general  rule  was  otherwise,  doubtless  a  case 
might  arise  where  it  would  not  be  the  duty  of  the  commission- 
ers to  proceed  at  once  to  open  the  road,  but  that  no  such  state 
of  facts  was  there  alleged  in  the  return  as  would  authorize  the 
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commissioners  to  extend  the  time.  We  may  say  the  same 
with  respect  to  the  state  of  facts  in  the  present  case. 

There  were  releases  in  writing,  under  seal,  of  their  damages, 
by  three  land  owners,  Ginders,  Moore  and  Crosby,  and  it  is 
alleged  that  these  releases  were  procured  by  the  commission- 
ers, upon  the  express  promise,  made  by  them  to  the  releasors, 
that  the  road  should  not  be  opened  until  their  damages  were 
paid ;  that  they  have  never  been  paid,  and  that  there  is  and 
has  -been  no  money  in  the  treasury  of  the  board  of  highway 
commissioners  with  which  to  pay  the  same,  and  that  by  reason 
thereof  they  have  no  legal  right  to  cause  the  road  to  be  opened. 
Each  one  of  these  land  owmers  was  examined  on  this  subject, 
and  testified  that  he  did  not  recollect  of  any  such  promise 
being  made.  One  of  the  commissioners  alone,  who  appears 
to  have  been  always  opposed  to  the  road,  testifies  to  such  a 
promise. 

It  appears  in  evidence,  that  the  respective  amounts  of  these 
damages  were  agreed  upon,  and  that  at  the  time  the  releases 
were  executed,  orders  were  given  by  the  commissioners  of 
highways  on  their  treasurer  for  the  respective  amounts  of  their 
damages  to  the  persons  releasing,  except  in  the  case  of  one  of 
t.iem;  his  order  was  left,  and  has  remained,  in  the  hands  of 
one  of  the  commissioners. 

The  statute  provides,  in  respect  of  such  damages,  that  they 
may  be  agreed  upon  or  released,  and  if  not  so  done,  shall  be 
assessed  by  a  jury  before  the  laying  out  of  the  road;  that  in 
case  they  are  agreed  upon  or  released,  the  agreement  or  release 
shall  be  in  writing,  and  shall  be  filed  and  recorded  with  the 
copy  of  the  order  establishing  the  road,  in  the  town  clerk's 
office,  and  shall  be  a  perpetual  bar  against  such  owners,  for 
all  further  claims  for  such  damages. 

We  need  but  to  suggest  the  objections  to  the  admission  of 
this  alleged  agreement  as  a  reason  for  not  opening  the  road. 

There  is  the  objection  of  establishing  such  an  agreement  by 
parol,  and  the  want  of  authority  by  the  commissioners  to  make 
any  collateral  agreement  inconsistent  with  their  order  estab- 
18—87  III. 
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lishing  the  road,  and  particularly  when  not  in  writing,  as 
required  by  the  statute.  The  agreement  itself  is  quite  unsat- 
isfactorily established,  and,  especially  in  view  of  the  testimony 
of  the  land  OAvners  themselves,  it  may  be  considered  that  they 
not  only  did  not  rely  upon  any  such  agreement  as  to  be  in 
hindrance  of  the  opening  of  the  road,  but  depended  upon  their 
orders  alone,  as  in  settlement  of  their  damages.  This  matter 
is  not  set  up  by  the  land  owners  themselves,  but  only  by  the 
commissioners  of  highways  as  on  their  account^  and  there  is 
the  conclusive  effect  which  the  statute  gives  to  these  releases. 

We  can  allow  no  effect  here  to  this  alleged  agreement  not 
to  open  the  road  until  these  damages  were  paid. 

It  is  further  objected  to  the  sufficiency  of  Crosby's  release, 
that  he  had  but  a  life  estate  in  his  land.  Under  the  rule  in 
Shelly^s  case,  he  took  the  fee  under  the  provision  in  the  will 
upon  which  this  question  is  raised. 

It  is  objected  that  there  was  no  previous  demand  made  upon 
the  commissioners  of  highways  to  open  the  road,  and  refusal 
on  their  part. 

If  such  demand  and  refusal  be  necessary  in  the  case  of  a 
public  duty  such  as  here,  we  regard  the  evidence  as  sufficiently 
showing  the  same. 

The  petition  is  against  the  commissioners  of  highways  of 
the  town  of  Scott,  Ogle  county,  and  D.  M.  Letts,  W.  W.  Wade 
and  Peter  Sheaff  as  commissioners  of  highways  of  the  town 
of  Scott,  Ogle  county.  No  summons  appears.  The  answer  is 
by  the  persons  above  named,  as  such  commissioners. 

During  the  pendency  of  the  proceedings,  the  first  two  of  the 
individuals  named  had  ceased  to  be  such  commissioners,  and 
two  others  had  become  their  successors,  who  were  not  made 
parties,  and  leave  was  asked  and  refused  to  amend  the  answer 
showing  such  change  in  the  commissioners,  and  several  objec- 
tions of  different  kinds  are  taken  in  these  respects  to  the  regu- 
larity of  the  proceedings. 

Commissioners  of  highways  are  a  quasi  corporation.  Comr^s 
Lancaster  v.  Baumgarten,  41  111.  255. 
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The  duty,  the  performance  of  which  is  sought  to  be  enforced, 
rests  upon  no  particular  set  of  commissioners,  but  is  obligatory 
upon  such  commissioners  as  a  body,  without  regard  to  the 
individuals  who  compose  that  body.  The  naming  of  the  indi- 
vidual commissioners  in  the  petition  was  entirely  surplusage. 
The  whole  proceeding  might  well  be  against  the  commission- 
ers of  highways  of  the  town,  simply,  by  that  name  alone,  the 
duty  being  a  corporate  duty ;  and  we  regard  any  change  of 
the  individual  commissioners  which  took  place,  and  the  refusal 
of  the  court  to  pay  any  regard  thereto,  as  forming  no  ground 
of  error.  The  People  v.  Collins,  19  Wend.  56;  Village  of 
Glencoe  v.  The  People,  78  111.  382. 

The  peremptory  writ  was  awarded,  as  it  should  have  been, 
kgainst  the  commissioners  of  highways  generally. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


The  Chicago  and  Northwestern  Railway  Company 

V. 

Ira  Stanbro  et  al. 

1.  Railroads — Uahility  for  not  delivering  grain  at  proper  place.  To  make  a 
railway  company  liable  under  section  82,  chapter  114,  Revised  Statutes  of  1874, 
for  not  delivering  grain  to  the  consignee,  or  place  of  comsignment,  the  freight 
must  be  in  bulk,  and  must  be  consigned  to  the  warehouse  or  place  in  ques- 
tion at  the  time  of  shipment.  A  demand  at  the  place  of  destination  is  not, 
of  itself,  sufficient. 

2.  Measure  of  damages  —  not  delivering  grain  at  warehouse.  In  a  simple 
action  on  the  case,  without  reference  to  the  statute,  against  a  railway  com- 
pany, for  not  delivering  grain  shipped  in  bulk  to  a  particular  warehouse,  the 
true  measure  of  damages  is  the  necessary  cost  of  moving  the  cars  to  the  place 
required.  If  the  suit  is  under  the  statute,  the  depreciation  in  the  price  of  the 
grain  may  be  considered. 

Appeal  from  the  Circuit  Court  of  Boone  county ;  the  Hon. 
Theodore  D.  Murphy,  Judge,  presiding. 

Mr.  B.  C.  Cook,  for  the  appellant. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  action  seems  to  have  been  an  action  under  section  82, 
of  chapter  114,  Rev.  Stat.  1874:  ^^  Every  raiboad  company 
which  shall  receive  any  grain  in  bulk  for  transportation  to 
any  place  within  the  State,  shall  transport  and  deliver  the 
same  to  any  consignee,  elevator,  warehouse  or  place  to  whom 
or  to  which  it  may  be  consigned  or  directed :  Provided,  such 
person,  warehouse  or  place  can  be  reached  by  any  track  owned, 
leased  or  used,  or  which  can  be  used  by  such  corporation.'^ 
The  section  further  provides,  that  "any  such  corporation 
neglecting  or  refusing  to  comply  with  the  requirements  of 
this  section,  shall  be  liable  to  all  persons  injured  thereby,  for 
all  damages  which  they  may  sustain  on  that  account,  whether 
such  damages  result  from  any  depreciation  of  the  value  of 
such  property  by  such  neglect  or  refusal  to  deliver  such  grain 
as  directed,  *  ^  >!<  and  costs  of  suit,  including  such  rea- 
sonable attorney's  fees  as  shall  be  taxed  by  the  court."  In 
case  of  any  second  refusal,  the  court  shall,  in  the  action  there- 
for, adjudge  such  corporation  to  pay  a  fine  of  from  $1000  to 
$5000;  and  in  case  of  a  third  or  later  offense  under  this  sec- 
tion, the  party  injured  may  have  the  railroad  put  into  the  hands 
of  a  receiver  until  all  such  damages,  penalties,  costs  and  ex- 
penses, with  interest,  be  fully  satisfied. 

The  plaintiffs  in  this  action  (appellees)  do  not  claim  in  their 
declaration,  or  prove  on  the  trial,  that  "  any  grain  in  bulk,'' 
received  by  the  defendant  (appellant)  for  transportation  to 
them,  was,  at  the  time  of  so  receiving  the  same,  "consigned 
or  directed"  to  their  ''warehouse/^  or  to  any  particular  "place" 
other  than  "  Garden  Prairie,"  which  was  the  name  of  a  station 
on  this  railroad. 

The  complaint  on  which  the  judgment  rests  is,  that  this 
corporation  neglected  and  refused  to  deliver  at  the  warehouse 
of  plaintiffs  certain  car  loads  of  grain,  and  certain  other 
articles  of  freight.     The  warehouse  in  question  stands  about 
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50  feet  from  the  side-track  of  defendant,  at  a  point  some  600 
feet  from  the  depot  of  defendant. 

To  bring  the  case  within  this  statute,  the  freight  must  be 
grain  in  bulk,  and  must  be  consigned  to  the  warehouse  or 
place  in  question  at  the  time  of  shipment.  In  this  case,  the 
request  or  demand  was  made  of  the  station  agent  at  the  place 
of  destination.  This  does  not  bring  the  case  within  the  stat- 
ute. The  words  of  the  act  limit  its  provisions  expressly  to 
such  cases.  The  statute  is  penal,  and  can  not  be  extended  by 
construction.  The  limitation  is  evidently  a  very  proper  one. 
To  comply  with  its  requirements,  without  unreasonable  incon- 
venience, the  employees  of  the  corporation  must  know  that 
such  cars  are  to  be  taken  to  the  particular  warehouse  in  ques- 
tion, at  the  time  when  such  cars  are  put  into  the  train  of  which 
they  form  a  part.  Otherwise,  the  switching  at  the  station  of 
destination  necessary  to  accomplish  the  end  is  liable  to  be  very 
onerous. 

This  declaration  does  not  point  unequivocally  to  this  statute 
as  the  foundation  of  the  action ;  but  the  judgment  for  an  attor- 
ney's fee  of  $50,  in  addition  to  the  amount  of  the  verdict, 
indicates  that  the  circuit  court  and  the  plaintiffs  so  regarded 
this  action.  If  it  be  treated  as  a  simple  action  on  the  case, 
without  reference  to  the  statute,  then  the  court  erred  in 
permitting  plaintiffs  to  prove  the  depreciation  in  value  of 
certain  grain  which  stood  for  some  days  on  the  side-track, 
some  distance  from  plaintiffs'  warehouse,  in  consequence,  as 
was  insisted,  of  defendant's  neglect  to  take  the  same  to  a  po.int 
near  plaintiffs'  Avarehouse ;  for,  in  such  case,  the  measure  of 
damages  would  have  been  the  necessary  cost  of  moving  the 
cars  to  the  place  required.  The  proof  in  question  could  not 
be  properly  heard,  unless  the  action  be  based  upon  this  statute, 
in  which  case  the  statute  expressly  provides  that  the  depre- 
ciation of  price  may  be  considered. 

The  judgment  of  the  circuit  court  must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed: 
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Andkew  Amend 

V. 

Alexander  Smith. 

1.  Exemption — when  to  be  claimed,  and  its  extent.  The  debtor  is  required  to 
make  the  selection  of  the  property,  under  the  clause  of  the  statute  exempting 
$100  worth  "  of  other  property,"  and  it  must  be  done  at  the  time  of  the  levy  or 
when  he  has  notice  of  the  levy. 

2.  Construction  of  a  statute — not  by  the  jury.  In  an  action  of  replevin,  by 
an  execution  debtor  against  an  officer,  for  a  lot  of  corn  exceeding  in  value  $100, 
claimed  as  being  exempt  from  levy,  it  is  error  to  instruct  the  jury  that  in  de- 
termining the  exemption  to  which  the  plaintiif  is  entitled  it  is  their  duty  to 
construe  the  law  liberally  towards  the  plaintiff. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
JosiAH  McRoBEPTS,  Judge,  presiding. 

Messrs.  Haley  &  O'Donnell,  for  the  appellant. 

Per  Curiam:  This  was  an  action  of  replevin,  for  corn 
standing  in  the  field,  which  had  been  levied  upon  by  the  de- 
fendant, as  constable,  under  execution  against  the  plaintiff. 

Plaintiff  had  raised  the  crop  as  tenant,  and  was  to  have 
three-fifths  of  it.  The  property  was  claimed  by  plaintiff 
under  the  9th  clause  13th  section  Rev.  Stat.,  499,  in  relation 
to  property  exempt  from  execution,  which  is  as  follows: 

^' Ninth  —  One  hundred  dollars' worth  of  other  property 
suited  to  his  or  her  condition  in  life,  selected  by  the  debtor. '^ 

Plaintiff  claimed  and  replevied  the  whole  crop.  The  testi- 
mony showed  that  such  three-fifths  was  worth  more  than  $100. 

Defendant's  counsel  asked  this  instruction,  which  the  court 
below  refused: 

^^The  court  instructs  the  jury  that  before  the  plaintiff  in 
this  case  can  recover  the  corn  in  question,  he  must  show  that 
he  demanded  and  claimed  it  as  exempt,  and  selected  it  as  ex- 
empt, before  levy,  or  as  soon  as  he  had  notice  of  such  levy ; 
yet,  if  the  jury  believe  that  his  interest  in  said  corn  was  worth 


1877.]         Mercantile  Ins.  Co.  v.  Jaynes  et  al.  199 

Syllabus. 

more  than  $100^  then  plaintiif  could  not  select  it  as  exempt 
without  specifying  a  portion  thereof  not  exceeding  in  value 
$100;  and  unless  they  believe  such  selection  was  so  made,  the 
law  is  for  the  defendant  on  this  point,  and  the  jury  will  so 
find.^^ 

The  instruction  should  have  been  given.  The  statute  re- 
quires the  debtor  to  make  the  selection,  and  it  should  be  done 
at  the  time  of  the  levy,  or  when  the  execution  debtor  has 
notice  of  it,  to  afford  an  opportunity  to  levy  upon  other  prop- 
erty, or  resort  to  othei>  means  for  the  collection  of  the  exe- 
cution. 

The  court  gave  the  following  instruction  for  the  plaintiff: 

^'  The  jury  are  instructed  that  in  determining  the  exemption 
to  which  the  plaintiff  is  entitled  in  this  case,  it  is  their  duty, 
under  the  law,  to  construe  the  exemption  law  liberally  towards 
the  plaintiff." 

This  is  an  instruction  which  should  not  have  been  given  to 
the  jury. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Mercantile  Insurance  Company 

V. 

Daniel  W.  Jaynes  et  al. 

1.  Parol  evidence — to  vary  written  contract — at  law  and  in  equity.  A  courtr 
of  law  will  not  receive  parol  evidence  to  contradict  or  enlarge  the  terms  of  a 
written  contract,  but  the  written  instrument  must  be  considered  as  furnishing 
the  true  agreement  between  the  parties,  and  as  furnishing  better  evidence 
than  any  which  can  be  supplied  by  parol.  But  in  equity,  such  evidence  is  ad- 
missible, to  show  the  real  intention  of  the  parties. 

2.  Mistake — its  correction  by  court  of  law.  A  mistake  on  the  face  of  an 
instrument,  however  obvious,  can  not  be  corrected,  or,  rather,  disregarded,  by 
a  court  of  law,  unless,  from  other  parts  of  the  instrument,  there  can  be  no 
doubt  of  the  real  intention  of  the  parties. 
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3.  Same — its  effect  on  the  construction  of  a  contract.  A  court  of  law,  in  giving 
effect  to  the  intention  of  the  parties  to  a  written  contract,  as  gathered  from 
the  entire  instrument,  may  disregard  a  mistake  apparent  on  the  face  of  the 
writing,  when,  notwithstanding  the  mistake,  the  intent  remains  clear  from 
other  parts  of  the  contract. 

4.  Same — indorsement,  as  explanatory.  Where  a  policy  of  insurance,  by 
mistake,  was  made  to  expire  on  a  day  prior  to  its  date,  it  was  held,  that  an 
indorsement  thereon,  showing  a  different  date  when  the  same  would  expire, 
but  not  signed  by  any  of  the  parties,  and  without  proof  when  or  by  whom  it 
was  made,  could  not  be  admitted  in  evidence  in  a  suit  at  law,  to  explain  and 
rectify  the  mistake  in  the  policy. 

5.  Same  —  equity  jurisdiction.  Where  a  policy  of  insurance  dated  May 
22,  1874,  by  mistake  was  drawn  as  expiring  on  April  2,  1874,  instead  of 
April  2,  1875,  it  was  held,  while  a  court  of  law  could  clearly  perceive  the  mis- 
take in  the  date  of  the  expiration  of  the  policy,  it  being  an  impossible  one,  yet 
it  could  not  enforce  the  contract  according  to  the  intention  of  the  parties,  as 
that  did  not  appear,  and  therefore  a  court  of  equity  had  jurisdiction  to  reform 
the  policy  and  to  enforce  the  same  as  reformed. 

6.  Same — practice  in  correcting.  It  is  competent  for  a  court  of  equity,  in  the 
same  decree,  to  rectify  a  mistake  in  a  written  contract,  and  give  judgment  for 
the  amount  due  on  it  as  corrected ;  and  where  the  decree  directs  the  master  in 
chancery  to  correct  the  instrument,  it  is  not  necessary  that  a  formal  correction 
be  made  by  him  before  final  decree.  The  court  may  treat  as  done  what  it  had 
determined  should  be  done. 

7.  Receiver — effect  of  appointing  on  pending  suits.  The  appointment  of  a 
receiver  for  a  corporation  during  the  pendency  of  other  suits  against  the  cor- 
poration in  the  same  court,  can  not  abate  or  continue  such  suits,  and  there  is 
no  error  in  refusing  to  make  such  receiver  a  defendant,  on  motion  of  the 
defendant  corporation.  If  the  receiver  desires  to  become  a  party,  he  should 
personally  apply  for  that  purpose. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Messrs.  McCoy  &  Peatt,  for  the  appellant. 

Mr.  G.  A.  FoLLANSBEE,  for  the  appellees. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

This  was  a  bill  in  equity,  exhibited  by  appellees  against 
appellant,  in  the  court  below,  to  correct  a  mistake  in  a  policy 
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of  insurance  on  a  stock  of  staves^  headings^  hoops  and  barrels 
in  appellees'  cooper  shop,  in  the  city  of  St.  Louis,  and  to  en- 
force payment  for  a  loss  by  fire  of  the  insured  property. 

It  is  alleged,  that  appellees  applied  to  Stewart  &  Co.,  the 
St.  Louis  agents  of  appellant,  for  a  policy  of  insurance,  to  run 
from  May  22,  1874,  to  April  3,  187e5,  and  paid  to  such  agents 
the  price  charged  therefor — $36.63;  that  in  issuing  the  policy 
it  was,  by  mistake,  made  to  run  from  the  22d  of  May,  1874, 
at  12  o'clock,  noon,  to  the  second  day  of  April,  1874,  at  12 
o'clock,  noon,  instead  of  to  the  2d  day  of  April,  1875,  at  12 
o'clock,  noon;  that  on  the  11th  of  ISTovember,  1874,  the  prop- 
erty insured  was  destroyed  by  fire;  that  proofs  of  loss  were 
duly  furnished  appellant ;  that  more  than  sixty  days  have  elapsed 
since  the  same  were  furnished ;  that  appellant  has  neglected  and 
refused  to  correct  the  mistake  in  the  policy,  and  has  not  paid 
the  loss  or  replaced  the  property  destroyed. 

Appellant  demurred  to  the  bill  for  want  of  equity,  but  the 
court  overruled  the  demurrer,  and  the  appellant  thereafter 
answered,  denying  each  material  allegation  of  the  bill. 

The  decree  was  in  substantial  conformity  with  the  prayer  of 
the  bill. 

The  first  objection  urged  to  the  decree  is,  that  a  court  of 
equity  can  not  entertain  jurisdiction  of  the  case.  It  is  argued, 
that  the  mistake  in  the  policy  was  merely  clerical,  and  the 
intention  of  the  parties  obvious,  so  that  the  correction  could 
have  been  made  by  a  court  of  law,  and  in  support  of  this  the 
following  quotation  is  made  from  Kerr  on  Fraud  and  Mistake 
(Bump's  ed.),  p.  417:  ^^The  rule  at  law  is,  that  an  agreement 
can  not  be  varied  by  external  evidence,  and  that  the  parties 
are  bound  by  the  document  which  they  have  signed  and  ac- 
cepted as  their  agreement,  unless  there  be  error  on  the  face  of 
it  so  obvious  as  to  leave  no  doubt  of  the  intention  of  the  par- 
ties, without  the  assistance  of  external  evidence.  If  there  be 
mistake  or  error  on  the  face  of  an  instrument,  a  court  of  law 
can  correct  it."  This  last  sentence  is,  of  course,  to  be  under- 
stood as  qualified  by  that  immediately  preceding  it.     A  mis- 
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take  on  the  face  of  the  instrument,  however  obvious,  can  not 
be  corrected  at  law,  or  rather  disregarded  by  a  court  of  law, 
unless,  from  other  parts  of  the  instrument,  there  can  be  no 
doubt  of  the  intention  of  the  parties. 

It  is  not,  strictly  speaking,  accurate  to  say,  that  courts  of 
law,  where,  as  in  this  State,  the  distinction  between  the  juris- 
diction and  powers  of  courts  of  law  and  courts  of  equity  is 
rigidly  adhered  to,  will  correct  mistakes  in  written  instru- 
ments. Courts  of  law  possess  no  power  to  order  changes  made 
in  the  phraseology  of  written  instruments  oifered  in  evidence. 
They  simply  adjudicate  the  rights  of  the  parties  upon  the  in- 
struments as  they  are ;  but,  in  construing  them,  they  seek  for 
the  intention  of  the  parties,  and  if  this  can  be  discovered,  from 
all  the  language  employed,  clearly  and  satisfactorily,  effect 
will  be  given  to  it,  notwithstanding  there  may  be  some  lan- 
guage used  which,  taken  by  itself,  would  not  authorize  the 
construction  adopted. 

A  court  of  law,  moreover,  will  not  receive  parol  evidence  to 
contradict  or  enlarge  the  terms  of  a  written  agreement.  2 
Phillips  on  Evidence,  (Cowen,  Hill  &  Edwards'  notes,)  665; 

1  Greenleaf's  Evidence,  §  297.  But  the  written  instrument 
must  be  considered  as  containing  the  true  agreement  between 
the  parties,  and  as  furnishing  better  evidence  than  any  which 
can  be  supplied  by  parol.  2  Phillips  on  Evidence,  supra. 
But,  in  a  court  of  equity,  parol  evidence  is  admissible  of  the 
real  agreement  between  the  parties  in  variation  of  the  terms 
of  the  written  agreement;  and  upon  this,  when  sufficient,  the 
mistake  of  the  parties  will  be  rectified,  and  the  contract  en- 
forced as  corrected.     1  Story's  Equity  Jurisprudence,  §  153; 

2  Chitty  on  Conts.  (11  Am.  ed.)  p.  1022;  1  GreenleaPs  Ev. 
§  296  a. 

The  American  Express  Co.  v.  Pinchney,  29  111.  392,  Burr 
V.  Broadway  Ins.  Co.  16  N.  Y.  274,  and  Bernard  et  al.  v. 
Cushing  et  al.  4  Metcalf,  233,  cited  by  counsel  for  appellant, 
only  assert  the  general  and  familiar  rules  of  construction  that 
the  whole  contract  is  to  be  considered  in  giving  construction 
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to  its  terms,  and  that,  although  there  may  have  been  a  mistake 
in  the  use  of  language,  yet  if,  notwithstanding  the  mistake,  the 
intent  remains  clear,  the  mistake  may  be  disregarded  in  an 
action  at  law. 

The  terms  of  a  contract  may  or  may  not  all  appear  upon  one 
page  of  paper — they  may  be  on  several  pages,  on  different 
sheets,  or  on  different  parts  of  the  same  sheet.  In  every  case 
it  must  be  determined  by  the  court,  from  the  evidence  offered, 
whether  that  claimed  to  be  the  entire  evidence  of  a  written 
contract  is  so  in  fact,  or  whether  there  is  also  other  evidence 
in  writing  that  should  be  admitted. 

It  is  here  claimed  by  appellant,  that  an  indorsement  on  the 
policy  of  insurance  would,  in  an  action  on  the  policy  in  a  court 
of  law,  be  received  in  evidence  as  a  part  of  the  contract,  or, 
rather,  as  an  explanation  and  rectification  of  the  ambiguity 
upon  the  face  of  the  policy.  To  have  this  effect,  it  should 
appear  that  the  indorsement  was  intended  by  the  parties  as 
expressing  the  terms  of  the  contract  wherein  it  is  claimed  to 
explain  and  correct  the  language  of  the  policy,  for,  otherwise, 
there  is  no  principle  upon  which  it  could  be  admitted  without 
violating  the  rule  we  have  referred  to  as  controlling  the  ad- 
mission of  evidence  in  actions  at  law,  in  variation  of  the  terms 
of  a  written  contract. 

Applying  this  test  here,  the  indorsement  will  be  found  in- 
admissible. 

The  indorsement  is  this :  "  Expires  7th  April,  '75.  From 
Stewart  &  Co.  Agency." 

By  whom  or  when  it  was  made,  does  not  appear.  It  may 
have  been  made,  for  aught  that  appears,  by  an  entire  stranger 
to  the  transaction.  It  may  have  been  made,  long  after  the 
execution  of  the  policy,  by  one  party  without  the  knowledge 
or  approbation  of  the  other.  It  professes  to  bind  nobody- 
contains  no  direction  to  any  one  having  an  interest  in  the  policy 
or  duties  to  perform  in  respect  of  the  contract  which  it  evi- 
dences, and  is,  evidently,  but  a  memorandum  made  by  some 
one  for  convenience  of  reference,  and  not  accurate  at  that,  for 


204  Mercantile  Ins.  Co.  v.  Jatnes  et  al.    [Sept.  T. 

Opinion  of  the  Court. 

no  one  pretends  the  policy  expires  when  it  says  it  does — 
April  1 ,  1875 — all  admitting  that  the  day  on  which  the  policy 
expires  is  the  2d  and  not  the  7th  day  of  April. 

Our  conclusion  is,  that,  under  the  evidence  now  before  us, 
had  an  action  at  law  been  brought  on  the  policy,  this  indorse- 
ment would  have  been  inadmissible  for  the  purpose  of  explain- 
ing and  rectifying  the  ambiguity  on  the  face  of  the  policy. 

Disregarding  this  evidence,  a  court  of  law  would  have  seen 
that  there  was  clearly  a  mistake  in  the  terms  of  the  policy, 
because  the  date  of  its  expiration  was  an  impossible  one. 
Thus  far  there  would  have  been  no  difficulty.  But  to  have 
justified  such  a  court  in  disregarding  the  ambiguity  and  en- 
forcing the  contract  according  to  the  intent  of  the  parties,  it 
must  have  clearly  and  satisfactorily  appeared,  from  the  face 
of  the  policy,  not  only  that  there  was  a  mistake  in  the  language 
of  the  policy,  but  also  what  was  the  real  intention  of  the 
parties. 

The  face  of  the  policy  fails  to  show  what  was  the  intention 
of  the  parties.  There  is  no  more  reason  for  a  court  of  law  to 
conclude,  from  the  face  of  the  policy,  that  the  mistake  was  in 
the  year  than  in  the  month.  It  is  obvious  that  it  was  just  as 
liable  to  exist  in  the  one  respect  as  in  the  other,  and  there  is 
no  language  that  we  have  discovered  that  would  decisively 
show  that  it  must  necessarily  have  been  in  the  one  and  could 
not  have  been  in  the  other  respect. 

We  are,  therefore,  of  opinion,  that  the  mistake  was  one 
peculiarly  within  the  jurisdiction  of  a  court  of  equity  to  rectify. 
Savage  et  al.  v.  Berry y  2  Scam.  545. 

After  the  filing  of  an  answer,  appellant  suggested  that  recent- 
ly, and  since  the  commencement  of  the  suit,  a  receiver  of  appel- 
lant had  been  appointed  in  another  chancery  suit  pending  in 
the  same  court,  and  asking  that  he  be  made  a  party  defendant. 
This  the  court  declined  to  do,  and  that  ruling  is  also  assigned 
for  error. 

There  is  no  objection  to  this  ruling.  We  said  in  Toledo, 
Wabash  and  Western  Railway  Co.  v.  Beggs,  85  111.  80 :  "  The 
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suit  was  regularly  brought  against  the  corporation  prior  to 
this  adjudication,  and  it  had  not  the  effect  to  abate  or  con- 
tinue an  existing  cause  of  action  already  in  suit.  We  do  not 
think  that  the  mere  fact  that  the  property  of  a  railroad  corpo- 
ration has  passed  into  the  hands  of  a  receiver  should  bar  a 
suit  therefor  instituted  against  a  corporation  to  recover  a 
demand  against  it.  When  the  successful  party  undertakes  its 
collection,  it  may  be  the  receiver  can  interpose."  Had  the 
receiver  desired  to  be  let  in  to  defend,  he  should  have  person- 
ally made  application  therefor.  Lawrence  v.  Lane,  4  Gilm. 
354. 

The  other  errors  assigned  are  without  merit. 

It  was  competent  for  the  court,  in  the  same  decree,  to  rec- 
tify the  mistake  and  give  judgment  for  the  amount  due  upon 
the  policy,  as  rectified.  Ballance  v.  Underhill,  3  Scam.  459 ; 
Willis  et  al.  v.  Henderson,  4  id.  18;  Broadwell  v.  Broadwell, 
1  Gilm.  605. 

It  in  nowise  prejudiced  appellant  that  judgment  was  given 
before  the  master  in  chancery  formally  rectified  the  mistake  in 
the  policy,  as  directed  by  the  preceding  branch  of  the  decree, 
although  informal.  It  was  competent  for  the  court  to  treat 
that  as  done  which  it  determined  should  be  done,  and  decree 
accordingly. 

The  evidence  in  the  additional  abstract  sustains  the  decree. 

The  decree  is  affirmed. 

Decree  affirmed. 


William  D.  Kerfoot  et  al. 

V. 

Sarah  Akn  Breckenridge. 

1.  Specific  performance — contract  to  take  back  property  sold.  If  a  party, 
in  selling  real  estate  in  a  city,  guarantees  that  a  certain  street  will  be  extended 
and  opened  through  the  property  within  two  years,  and  agrees,  if  such  street 
is  not  opened  within  that  time,  on  a  reconveyance  by  the  purchaser,  to  refund 
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the  money  paid  for  the  same,  with  ten  per  cent  interest,  a  court  of  equity  will 
specifically  enforce  the  contract  against  the  vendor,  on  a  tender  of  a  proper 
deed  to  him. 

2.  Contract — guaranty  of  opening  a  street.  A  written  guaranty  that  a 
certain  street  shall  be  extended  and  opened  through  certain  lands  sold  and 
conveyed,  within  two  years,  is  not  kept  merely  by  the  institution  of  proceed- 
ings to  condemn  the  ground  for  the  street,  and  the  assessment  of  benefits, 
within  such  period,  such  proceedings  being  liable  to  be  abandoned  before  the 
opening  of  the  street. 

3.  Chancery  JURISDICTION  —  although  there  he  a  remedy  at  law.  A  court  of 
equity  has  jurisdiction  to  specifically  enforce  a  contract  by  which  the  vendor  of 
land  agrees  to  take  back  the  land  conveyed  and  refund  the  purchase  money,  with 
interest,  if  a  certain  expected  public  improvement  is  not  made  within  a  given 
time,  although  the  other  party  may  have  a  remedy  at  law  to  recover  damages 
for  a  breach  of  the  guaranty  in  respect  to  such  improvement. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
W.  W.  Farwell,  Judge,  presiding. 

Mr.  John  Borden,  for  the  appellants. 

Mr.  Henry  Waller,  and  Mr.  D.  W.  Jackson,  for  the 
appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Cook 
county,  sitting  in  chancery,  in  a  cause  therein  pending  and 
determined,  in  which  Sarah  Ann  Breckenridge  was  complain- 
ant, and  William  D.  and  Charles  A.  Kerfoot,  impleaded  with 
Gwynn  Garnett,  were  defendants,  the  object  of  which  Avas,  to 
compel  the  Kerfoots  to  perform  specifically  a  certain  contract 
they  had  entered  into  on  the  21st  day  of  May,  1873,  with  her, 
then  bearing  the  name  of  Sarah  Ann  Garnett,  which  contract 
was,  substantially,  that  on  that  day  the  Kerfoots  had  agreed 
to  sell,  and  Mrs.  Garnett  had  agreed  to  buy,  lot  25,  in  block 
124,  in  the  School  Section  addition  to  the  city  of  Chicago, 
the  lot  being  on  the  east  side  of  Fourth  avenue,  and  extend- 
ing back  the  same  width  to  the  alley  in  the  rear,  and  to  what 
is  anticipated  will  be  Dearborn  street  when  extended,  for  ten 
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thousand  dollars,  in  cash,  and  the  assumption  by  Mrs.  Gar- 
nett  of  an  incumbrance  on  the  premises  of  five  thousand  dol- 
lars, with  interest  thereon  at  the  rate  of  nine  per  cent  per 
annum,  from  the  date  of  the  contract,  and  all  taxes  and  assess- 
ments for  the  year  1873.  The  contract  concludes  thus:  ^^It 
being  further  understood  and  agreed  between  said  parties  that 
the  party  of  the  first  part  guarantee  to  the  said  Sarah  Ann 
Garnett  that  the  beforementioned  Dearborn  street  will  be 
continued  and  extended  through  the  beforementioned  prop- 
erty within  a  period  of  two  years  from  the  day  of  the  sale 
and  conveyance  of  the  same  to  her,  the  said  Sarah  Ann ;  and 
in  case  the  said  Dearborn  street  be  not  continued  and  extended 
through  the  said  property  within  said  time,  they  will  refund 
to  the  said  Sarah  Ann  the  said  sum  of  ten  thousand  dollars 
so  as  aforesaid  agreed  to  be  paid  by  her,  together  with  interest 
thereon  at  ten  per  cent  per  annum,  from  the  time  of  such 
payment,  on  her  executing  a  good  and  sufficient  warranty  deed 
conveying  the  said  property,  with  a  perfect  title  thereto,  to 
the  said  W.  D.  and  C.  A.  Kerfoot,  their  heirs  or  assigns.'^ 

On  May  22,  the  day  following  this  contract,  Sarah  Ann 
Garnett,  by  deed  of  that  date,  entered  into  an  ante-nuptial 
contract,  reciting  therein  that  a  marriage  was  about  to  take 
place  between  her  and  William  L.  Breckenridge.  To  this 
deed  Breckenridge  and  Gwynn  Garnett  were  also  parties, 
whereby,  in  anticipation  of  the  marriage  of  Mrs.  Garnett  to 
Mr.  Breckenridge,  all  the  property,  real  and  personal,  and 
mixed,  of  Mrs.  Garnett,  was  conveyed  to  Gwynn  Garnett,  in 
trust  for  her.  On  the  same  day,  the  parties  were  married. 
The  ten  thousand  dollars  is  admitted  by  the  defendants,  the 
Kerfoots,  to  have  been  paid,  and  they,  on  June  7,  1873,  con- 
veyed the  lot  to  Gwynn  Garnett,  in  fulfillment  of  the  contract, 
in  trust  for  complainant. 

The  Kerfoots  answered  the  bill,  admitting  the  material  facts 
charged  therein  as  to  the  contract,  the  marriage  of  complain- 
ant, the  ante-nuptial  contract,  and  the  deed  to  Gwynn  Garnett, 
as  trustee ;  but  deny  that  Dearborn  street  had  not  been  opened 
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and  extended  within  the  time  and  in  the  manner  mentioned  in 
the  contract,  and  deny  that  the  contract  of  guaranty  had  be- 
come operative,  and  deny  the  right  of  complainant  to  demand 
of  them  a  compliance  therewith,  or  to  require  them  to  accept 
a  reconveyance  of  the  lot  and  pay  her  the  sum  of  ten  thousand 
dollars  and  interest ;  deny  that  she  elected  to  avail  of  the  pro- 
visions of  the  contract  respecting  a  reconveyance,  and  that 
she  made  a  tender  thereof,  alleging  that,  after  her  marriage, 
and  deed  to  Gwynn  Garnett  upon  the  trusts  contained  in  the 
same,  she  has  been  unable  to  elect,  and  also  unable  to  convey 
a  good  title,  and  various  other  matters,  which  will  be  noticed 
as  we  proceed.     There  was  also  a  prayer  for  general  relief. 

There  was  an  issue  made  up,  and  the  case  heard  by  the 
court  on  the  pleadings  and  evidence,  in  which  it  appeared  that 
Dearborn  street  was  not  extended  and  opened,  but  that  pro- 
ceedings had  been  commenced  by  the  city,  which  had  gone  so 
far  as  to  estimate  the  damage  by  taking  the  ground  for  the 
street,  and  assessing  the  benefits  to  the  lot  at  six  thousand 
three  hundred  and  ninety-one  dollars  and  ninety-eight  cents; 
and  it  also  appeared  that  proper  conveyances  were  tendered 
by  complainant  and  her  trustee,  Garnett,  to  the  Kerfoots,  for 
the  lot. 

The  court  decreed  as  prayed,  and  the  Kerfoots  appeal, 
assigning  several  errors,  all  of  which  we  have  carefully  con- 
sidered, and  find  none  of  them  well  assigned.  We  think  it  a 
case  in  which  justice,  equity  and  honesty  is  clearly  on  the  side 
of  appellee.  Here  is  a  plain  case :  A  party  sells  a  lot  of 
ground  for  a  large  sum  of  money,  anticipating  that  an  impor- 
tant street  is  to  be  extended  and  opened  through  it,  whereby 
its  value  will  be  greatly  enhanced,  and  expressly  guarantee, 
if  the  street  is  not  extended  and  opened  within  two  years, 
they  will  pay  back  the  money  received,  and  interest  at  ten  per 
cent  per  annum,  and  the  purchaser  shall  reconvey  the  lot  by 
a  proper  warranty  deed.  If  a  good  and  sufficient  warranty 
deed  is  tendered  to  the  seller,  has  not  a  case  arisen  in  which 
the  other  party  can  call  upon  a  court  of  equity  to  enforce  the 
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contract  specifically?  We  are  at  a  loss  to  perceive  what  ele- 
ment is  wanting  to  make  it  a  perfect  case. 

The  express  undertaking  of  appellants  was,  that  the  street 
should  be  opened  within  two  years.  It  is  contended  by  appel- 
lants that  the  street  is  opened  by  force  of  the  condemnation 
proceedings  and  assessment  of  benefits.  This  position  is  not 
tenable.  The  street  is  not  opened,  and  the  proceedings  may 
never  be  consummated;  they  may  be  abandoned.  In  com- 
menting upon  the  statute  in  this  regard,  this  court  held,  in 
City  of  Chicago  v.  Barhian,  80  111.  482,  that  the  judgment 
rendered  in  such  cases  is  conditional,  and  is  to  be  a  sufficient 
judgment  of  condemnation  only  where  payment  shall  be  made 
of  the  amount  of  the  finding,  and  that  no  right  either  to  take 
or  damage  the  property  vests  in  the  applicant  for  condemna- 
tion, until  payment  shall  have  been  made.  Until  then,  the 
owner  is  entitled  to  the  absolute  control  and  use  of  his  prop- 
erty, and  can  not  be  deprived  thereof  until  the  order  shall  be 
made  prescribed  by  section  15,  on  proof  being  made  of  pay- 
ment as  therein  provided ;  and  it  was  further  held  in  that  case 
that,  if  the  condition  of  the  order  is  not  complied  with  in  a 
reasonable  time,  by  the  payment  of  the  damages  and  taking 
possession  of  the  property,  the  proceedings  will  be  regarded 
as  abandoned,  and  a  court  of  equity  will  enjoin  any  attempt 
to  proceed  under  them. 

These  proceedings  did  not  embarrass  the  appellee  at  all,  or 
afPect  the  title  she  obtained  from  the  Kerfoots,  who  anticipated 
them  when  they  sold  the  lot.  The  warranty  of  title  by  the 
deed  of  reconveyance  was  not  affected  by  anything  done  in 
respect  to  extending  the  street,  and  appellants  were  bound  to 
accept  the  deed,  when  tendered,  and  return  the  money  they 
had  received,  with  the  stipulated  interest. 

Much  is  said  by  appellants  about  the  trusts  created  by  the 
deed  to  Gwynn  Garnett,  and  it  is  contended  the  proof  in  re- 
gard to  them  makes  a  case  different  from  the  case  stated  in  the 
bill.  We  do  not  think  so.  The  proofs  are  undoubtedly  more 
elaborate  than  the  case  demanded,  but  the  case  made  by  the 
14—87  III. 
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bill  is  sustained  by  the  proof^  and,  under  the  general  prayer, 
the  decree  was  right,  equitable  and  just. 

It  is  insisted  by  appellants  there  was  a  complete  remedy  at 
law,  and,  therefore,  chancery  could  not  entertain  jurisdiction. 
This  objection  is  fully  answered  when  the  nature  of  the  con- 
tract is  considered — its  object  and  purpose.  The  plain  and 
obvious  intention  of  the  contract  was,  and  it  was  the  basis  of 
the  purchase,  that  Dearborn  street  should  be  extended  and 
opened  within  two  years  from  the  date  of  the  sale.  Not  only 
this  guaranty  was  required,  but  the  purchaser  also  stipulated, 
if  that  was  not  done,  she  should  have  the  right  to  avoid  the  sale. 
She  was  not  satisfied  with  a  guaranty  on  a  breach  of  which  a 
jury  might  assess  much  or  little  damage  if  the  street  was  not 
opened  within  the  time,  but  she  required  an  undertaking  that, 
if  the  street  was  not  opened,  the  sellers  would  take  back  the 
property.  A  court  of  law  could  not  effect  the  last  under- 
taking. There  is  no  equity  in  appellants'  claims  and  preten- 
sion. 

The   decree  of  the  circuit  court  is  right,  and  it  must  be 

affirmed. 

Decree  affirmed. 


Stephen  Gifford 
The  People  of  the  State  of  Illinois. 

1.  Practice  in  Supreme  Court — reversal  in  criminal  case.  When  tlie  evi- 
dence in  a  criminal  case  is  such  as  to  leave  doubts  as  to  the  guilt  of  the  de- 
fendant, who  is  convicted,  this  court  will  reverse  for  any  error  of  law  in  the 
rulings  of  the  court  below. 

2.  Evidence  in  criminal  cases — as  to  prior  misconduct.  Evidence  of  prior 
misconduct  of  the  accused  is  never  admissible  in  a  criminal  trial,  except  to 
prove  prior  malice  towards  an  individual,  or  guilty  knowledge. 

3.  Same — cross-examination.  It  is  error  to  allow  a  witness,  called  to  show 
the  previous  good  character  of  one  on  trial  for  rape,  to  prove,  on  cross-exami- 
nation, that  he  had  heard  people  say  the  defendant  gambled.     And  when  the 
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defendant  testifies  in  his  own  behalf,  it  is  error  to  compel  him,  on  cross-exam- 
ination, to  state  that  he  had  visited  houses  of  ill-fame  before,  and  the  number 
of  times,  and  of  his  having  connection  with  their  inmates,  and  that  he  had 
played  cards  for  money. 

4.  Evidence — in  rebuttal  of  proof  of  good  character.  Particular  acts  of  mis- 
conduct are  never  admissible,  in  rebuttal  of  proof  of  the  defendant's  good  char- 
acter, in  a  criminal  case. 

6.  Same — to  impeach  a  witness.  Nor  can  such  evidence  be  received  to  impeach 
the  party  as  a  witness.  This  can  only  be  done  by  proving  his  general  reputa- 
tion for  truth  and  veracity  to  be  bad. 

Writ  of  Error  to  the  Circuit  Court  of  Kane  county;  the 
Hon.  Hiram  H.  Cody,  Judge,  presiding. 

Mr.  T.  C.  Moore,  and  Mr.  F.  G.  Garfield,  for  the  plain- 
tiff in  error. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

This  is  a  writ  of  error  to  the  circuit  court  of  Kane  county, 
on  a  judgment  convicting  Stephen  Gifford  of  the  crime  of 
rape. 

The  fact  of  sexual  intercourse  between  the  defendant  and 
the  prosecutrix,  at  the  alleged  time  and  place,  is  not  in  dis- 
pute. The  sole  controversy  is  whether  that  intercourse  was 
without  the  consent  and  against  the  will  of  the  prosecutrix. 

The  immaturity  of  the  age  of  the  prosecutrix  and  the  ad- 
vanced age  of  the  defendant — she  being  only  thirteen  and  he 
past  sixty  years  of  age — we  have  no  doubt  very  greatly,  and 
perhaps,  to  some  extent,  it  may  be  said,  not  improperly,  pre- 
judiced the  minds  of  the  jury  against  the  defendant.  Still, 
this  ought  not  to  have  been  allowed  to  blind  their  eyes  to 
material  facts  clearly  proved,  nor  to  cloud  their  judgments  as 
to  the  proper  conclusions  to  be  drawn  from  those  facts. 

The  prosecutrix  testified  that  the  intercourse  was  without 
her  consent  and  against  her  will.  The  defendant  testified  that 
she  fully  consented  to  it. 

The  intercourse  took  place  in  the  house  of  one  Ravatte, 


212  GiFFORD  V,  The  People.  [Sept.  T. 

Opinion  of  the  Court. 

with  whom  both  parties  were  then  domiciled — he  temporarily, 
and  she  permanently  as  a  domestic  employee.  The  hour  was 
between  two  and  three  o'clock  in  the  afternoon,  and,  although 
Eavatte  and  his  wife  were  then  absent  at  Aurora,  there  was  a 
young  man  named  Nelson,  eighteen  years  of  age,  in  the  employ 
of  Ravatte  as  a  common  laborer,  who  was  at  or  near  the  house, 
and  within  easy  hailing  distance,  throughout  the  entire  after- 
noon. 

Nelson  testifies  that  he  was  occupied,  the  greater  portion  of 
the  afternoon,  sawing  wood  at  the  wood-pile,  though  he  was, 
at  one  time,  at  the  hog-pen,  and,  at  another  time,  at  the  stable. 
The  wood-pile,  he  says,  was  twenty-two  steps  from  the  house, 
the  hog-pen  twice  and  the  stable  three  times  that  distance. 
He  says  he  was  in  the  front  room  of  the  house  three  or 
four  times  during  the  afternoon,  and,  when  he  would  go  in 
there,  the  prosecutrix  and  the  defendant  would  go  into  the 
kitchen;  that  once,  when  he  saw  them  sitting  in  the  front  room, 
he  thought  he  would  go  in  and  sit  with  them,  but  the  prose- 
cutrix got  up  and  attempted  to  shut  the  door.  He  heard  no 
outcry,  witnessed  no  weeping  or  evidence  of  distress  or  ill  usage, 
but,  on  the  contrary,  testifies  to  several  circumstances,  unne- 
cessary to  be  repeated,  showing  that  the  prosecutrix,  instead 
of  trying  to  avoid  the  defendant,  seemed  well  contented  in  his 
society  throughout  the  afternoon  and  evening. 

The  prosecutrix  says  she  had  never  menstruated  and  had 
never  had  sexual  intercourse  with  a  man  before.  In  this  view, 
it  severely  taxes  credulity  that  sexual  intercourse  by  force  and 
against  her  will,  produced  no  wounding  or  laceration  of  the 
private  parts,  and  was  followed  by  no  hemorrhage  nor  subse- 
quent pain  or  ill-health.  She  makes  no  pretense  that  any  of 
these  results  followed;  and  Mrs.  Ravatte  testifies  that,  on  her 
return  home  in  the  evening,  she  discovered  nothing  in  the 
appearance  or  conduct  of  the  prosecutrix  to  excite  her  atten- 
tion, and  that  she  subsequently  examined  her  linen  "and 
found  no  evidence  of  any  stains.^' 

The  first  complaint  the  prosecutrix  made  against  the  defend- 
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ant  was  on  Christmas,  four  days  after  the  alleged  offense  was 
committed,  and  this  was  in  response  to  a  charge  of  improper 
conduct  between  her  and  the  defendant,  made  by  Ravatte. 
This  is  what  she  says  on  that  point :  "  I  first  told  of  this  on 
Christmas ;  Mr.  Ravatte  first  spoke  about  it ;  they  asked  me 
where  I  got  my  presents ;  I  told  them ;  they  accused  me  with 
improper  conduct  with  Gifford;  Mr.  Ravatte  came  up  stairs 
and  talked  with  me ;  I  don't  remember  what  they  said ;  it  was 
because  I  had  the  presents,  I  suppose;  Mr.  Ravatte  asked  me 
if  I  had  had  anything  to  do  with  Gifford ;  I  told  him  I  had ; 
I  don't  know  what  I  did  say ;  it  was  about  noon,  Christmas ; 
I  had  not  said  anything  about  it  to  them  before  then ;  Gifford 
was  there  all  the  time ;  I  had  no  conversation  with  him  after 
he  assaulted  me ;  I  spoke  to  him  when  he  spoke  to  me ;  I 
played  dominoes  with  him,  after  the  affair,  on  Sunday  evening 
before  Christmas,  the  evening  before  I  told  Mr.  Ravatte.'' 

There  is  also  other  evidence  in  the  record  tending,  in  some 
degree,  to  show  that  the  prosecutrix  has  not,  at  all  times,  given 
the  same  account  of  her  conduct  while  the  alleged  assault  was 
being  committed  upon  her;  but,  aside  from  this,  from  the  evi- 
dence to  which  we  have  made  reference,  we  think  it  must  be 
apparent  to  all,  the  guilt  of  the  defendant  of  the  crime  where- 
with he  is  charged  is  far  from  moral  certainty ;  at  all  events, 
the  doubt  in  this  regard  is  such  as  to  require  a  reversal  for 
any  error  of  law  in  the  rulings  of  the  court. 

It  is  to  be  remembered  the  crime  charged  is  rape, — not  seduc- 
tion, nor  general  lewdness, — and  that  the  prosecutrix,  when  the 
alleged  offense  was  committed,  was  of  an  age,  in  legal  contem- 
plation, to  consent  to  an  act  of  illicit  sexual  intercourse,  so  as 
to  mitigate  the  character  of  the  offense  to  that  of  fornication 
simply,  or  seduction,  if  other  facts  justified  that  charge. 

Much  as  a  man,  advanced  to  the  age  in  life  attained  by  the 
defendant,  who  takes  advantage  of  the  weakness  of  those 
whom  age,  want  of  proper  training,  or  natural  depravity  mark 
as  easy  victims  to  his  lust,  may  deserve  the  severest  punish- 
ment, it  can  not  be  tolerated  that  he  shall  be  made  to  endure 
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punishment  different  than  that  provided  by  the  law  for  the 
offense  he  commits ;  and  he  is  entitled  to  be  tried  only  on  evi- 
dence applicable  to  the  offense  charged  against  him. 

On  the  cross-examination  of  Prosper  Washburn,  a  witness 
introduced  by  the  defendant  to  prove  former  good  character, 
he  was  asked :  "  Have  you  not  heard  people  say  that  he  (allu- 
ding to  the  defendant)  was  a  gambler  or  gambled  ?^^  This  was 
objected  to,  but  the  objection  was  overruled  by  the  court,  and 
the  witness  answered  that  he  had  heard  some  say  that  he  gam- 
bled. 

Again,  when  the  defendant  gave  evidence  in  his  own  behalf, 
he  was  compelled,  over  his  counsel's  objection,  to  state  that  he 
had  visited  houses  of  ill-fame  in  Cleveland  and  Chicago,  and 
the  number  of  times,  and  of  having  had  connection  with  their 
inmates ;  and  also  that  he  had  played  cards  for  money. 

We  have  no  doubt  this  evidence  seriously  prejudiced  the 
defendant  with  the  jury. 

Evidence  of  prior  misconduct  is  never  admissible  in  a  crim- 
inal trial  unless  it  be  to  prove  prior  malice  towards  an  indi- 
vidual, or  guilty  knowledge,  neither  of  which  can  have  perti- 
nency in  cases  like  the  present.  1  Wharton's  Criminal  Law, 
(7th  ed.)  §  639;  Eoscoe's  Crim.  Evidence,  (5th  Am.  ed.)  p.  97; 
1  Phillips  on  Evidence,  (Cowen,  Hill  &  Edwards'  notes,)  p. 
765.  And  particular  acts  of  misconduct  are  never  admissible 
in  rebuttal  of  proof  of  the  defendant's  good  character.  Mo  Carty 
V.  The  People,  51  111.  231.  Nor  can  it  be  said  this  evidence 
was  admissible  for  the  purpose  of  impeaching  the  defendant's 
reputation  as  a  witness  only,  although  not  for  the  purpose  of 
proving  the  offense  charged. 

The  reputation  of  a  witness  can  not  be  impeached  by  proof 
of  particular  act$;  it  must  be  by  proving  his  general  reputation 
for  truth  and  veracity  to  be  bad.  Frye  v.  Bank  of  Illinois,  11 
111.  367;  Eason  v.  Chapman,  21  id.  33;  Crahtree  v.  Kile,  id. 
180;  Hansell  v.  Erichson,  28  id.  257;  Dimick  v.  Downs,  82  id. 
570. 
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TRere  is  no  ground  of  which  we  are  aware,  upon  which  the 
admitting  of  this  evidence  can  be  sustained. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Herod  D.  Garrison 

V. 
T.  ElKER  NUTE. 

1.  Contract — sale  of  drug  preparation,  construed.  Where  two  persons  entered 
into  partnership  for  the  manufacture  and  sale  of  a  drug  known  as  "Dr.  Nute's 
Liquid  Extract  (Enothera,"  and,  after  a  short  time,  one  party  sold  out  to  the 
other  all  his  interest  and  right  in  the  copyrighted  labels  for  such  extract,  and 
all  printed  labels,  glassware  and  boxes,  and  all  the  crude  herb  for  the  prepa- 
ration on  hand,  and  covenanted,  for  the  consideration  of  i|200,  not  to  engage 
in  the  manufacture  or  sale  of  "said  liquid  extract  (Enothera,"  it  was  held,  that 
the  covenant  did  not  prohibit  the  covenantor  from  making  and  selling  any 
other  preparation  from  the  same  herb,  made  in  a  different  manner  and  possess- 
ing different  qualities,  and  which  all  druggists  had  the  right  to  make  and  sell, 
and  that  the  words  "  said  liquid  extract,"  referred  to  the  preparation  known 
as  Dr.  Nute's. 

2.  Same — construction  hy  the  parties.  In  case  of  doubt  as  to  the  proper  con- 
struction to  be  put  upon  a  contract,  the  acts  of  the  parties,  showing  how  they 
understood  the  same,  will  be  taken  into  consideration  by  the  court,  as  showing 
what  the  parties  really  meant. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Mr.  George  C.  Christian,  for  the  appellant. 

Messrs.  McClannahan  <&  Martin,  and  Mr.  E.  F.  Bull, 
for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  exhibited  on  the  equity  side  of  the  Superior 
Court  of  Cook  county,  by  T.  Riker  Nute,  complainant,  and 
against  Herod  D.  Garrison,   defendant^   praying  an  injunc- 
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tion  to  restrain  the  defendant  from  making  and  selling 
"  extract  CEnotliera  Biennis/^  or  from  selling  and  disposing 
of  that  preparation  he  may  have  on  hand,  and  for  general 
relief. 

The  allegations  of  the  bill  are,  that  on  September  1,  1873, 
these  parties  entered  into  a  co-partnership  for  the  manufacture 
and  sale  of  a  drug  known  as  "Dr.  Nute's  Liquid  Extract 
Q^nothera/^  being  a  simple  extract  of  the  plant  QEnothera, 
possessing  rare  medicinal  qualities.  There  was  an  answer  to 
the  bill  of  complaint,  denying  that  the  article  defendant,  who 
was  a  practical  chemist,  was  manufacturing  was  the  same 
preparation  as  that  of  complainant,  though  made  from  the 
same  plant,  and  much  testimony  was  heard  on  this  point, 
which  we  have  attentively  read,  and  are  satisfied  the  prepara- 
tions are  not  the  same,  nor  did  appellant  assert  they  were,  nor 
did  he  sell  his  preparation  as  the  same,  or  attempt  to  simulate 
complainant's  preparation  in  any  way  or  form. 

The  covenant  in  the  deed  of  sale  was,  that  so  long  as  appel- 
lee was  interested  in  the  manufacture  of  "  said  liquid  extract 
CEnothera,''  he,  appellant,  will  not  engage  in  the  manufacture 
for  himself  or  others,  or  in  the  sale  thereof,  unless  the  same 
shall  have  been  manufactured  and  put  up  by  and  with  the 
consent  of  appellee. 

This  "  liquid  extract  '^  must  be  understood  to  mean  "  Nute's 
liquid  extract,'^  and  no  other,  as  that  was  the  subject  of  the 
bargain. 

The  fluid  extract  which  appellant  had  been  preparing  and 
selling  for  years  before  this  contract,  and  which  was  open  to 
all  druggists  to  manufacture  and  sell,  it  is  claimed  by  appel- 
lant comes  within  the  provision  of  this  contract,  and  must  be 
yielded  up  to  him  for  the  paltry  consideration  of  two  hundred 
dollars,  and  an  account  must  be  rendered  to  him  of  all  sales 
made  of  that  article  since  the  contract  was  made.  We  do  not 
think  the  contract,  in  view  of  the  surrounding  circumstances, 
will  bear  such  a  construction.  As  tending  to  show  the  con- 
struction now  claimed  was  not  that  put  upon  the  article  when 
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entered  into^  it  will  be  observed,  by  the  terms  of  the  contract, 
the  stock  appellant  had  on  hand  when  the  transfer  was  made 
to  appellee,  which  consisted  of  the  "fluid  extract,^^  was  not 
delivered  to  appellee  nor  claimed  by  him  as  within  the  de- 
scription of  "Nute's  liquid  extract,'^  the  appellee  knowing 
there  was  on  hand  a  quantity  of  the  fluid  extract.  It  is  unrea- 
sonable to  believe,  if  appellee  then  supposed  the  fluid  extract 
was  comprehended  under  the  term  "liquid  extract'^  he  would 
not  then  have  so  declared,  and  demanded  that  stock  as  his 
own,  under  the  contract.  That  he  did  not  do  so,  is  strong 
evidence  that  he  did  not  then  deem  the  fluid  extract  was  em- 
braced in  the  contract.  The  are  a  great  many  proprietary 
drugs  on  the  market  and  in  use,  each  having  a  distinctive 
name  and  prepared  by  a  particular  formula.  Surely,  it  will 
not  be  contended  that  a  drug  may  not  be  manufactured  from 
the  same  plant  or  material,  and  sold  under  an  appropriate 
name,  without  infringing  on  the  proprietary  rights  of  any 
person.  The  mode  of  preparation  may  and  does  make  a  ma- 
terial diflerence — so  great  as  that  the  result  may  be  a  different 
medicine.  By  the  testimony  in  the  cause,  the  fluid  extract 
of  CEnothera  is  made  from  the  leaves  and  small  limbs  or 
twigs  of  the  plant  known  as  "The  Primrose,^^  indigenous  to 
this  country,  and  found  from  Canada  to  Carolina,  the  solvent 
used  being :  alcohol  40  parts,  water  48  parts,  and  glycerine  1 2 
parts,  and  heat  is  employed  in  the  distillation  and  evaporation. 
The  drug-  is  treated  with  repeated  quantities  of  the  solvent, 
largely  in  excess  of  the  amount  of  finished  extract,  and  the 
product  is :  one  fluid  ounce  of  extract  to  each  troy  ounce  of 
the  plant. 

In  making  "  l^ute's  liquid  extract  "  the  whole  plant  is  used, 
stalks,  roots,  adhering  soil  and  all,  and  coarsely  ground  together, 
and  the  solvent  is  cologne  spirits.  There  is  no  distillation 
or  evaporation,  and,  of  course,  no  heat  is  used.  The  material 
is  wetted  once  and  then  put  under  a  pressure.  The  result 
depended  on  the  wetting,  the  coarseness  of  the  grinding  and 
the  pressure,   and  varied  of  course  in  the  different  operations. 
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Here  is  a  marked  diiFerence  in  the  preparation  of  the  two 
articles,  and  the  evidence  shows  there  is  a  great  diiFerence  in 
their  effects  upon  the  human  system.  In  the  sworn  answer  of 
appellant,  it  is  alleged  that  Dr.  Nute  published  a  pamphlet 
introducing  his  preparation,  in  which  he  stated  that  it  con- 
tained mucilaginous  or  gummy  matter,  a  resin,  one  or  more 
alkaloids  and  phosphates  of  potassa,  soda,  lime,  iron  and  mag- 
nesia, a  vegetable  acid  and  tannin ;  that  an  analysis  of  appel- 
lant's compound  showed  that  it  does  not  contain  either  of 
the  phosphates  of  potassa,  soda  or  magnesia,  and  he  states  his 
belief  that  their  presence  in  appellee's  preparation  is  owing 
to  the  use  of  the  root  of  the  plant  and  adhering  soil ;  that  his 
own  compound  contains  chlorine,  aluminum  and  compounds 
of  sulphuric  acid  in  notable  quantities,  which  are  not  known 
to  exist  in  Nute's  extract.  It  is  further  stated  that  Dr. 
Nute  published  an  article,  from  which  it  would  appear  that, 
doses  of  thirty  drops  of  his  preparation  were  attended  with 
symptoms  of  a  virulent  poison,  and  relates  an  instance, — while 
his  preparation  taken  in  teaspoonsful  is  innocuous  and  safe, 
and  this  is  proved  by  witnesses.  We  think  all  the  facts  concur 
in  showing  these  preparations  are  essentially  different,  and 
that  it  was  no  part  of  the  contract  that  appellant  should  not 
make  and  sell,  after  his  own  formula,  the  fluid  extract  of  this 
plant.  One  Stephen  B.  Fuller,  a  witness  for  appellee,  stated 
he  went  to  appellant's  drug  store  in  February  or  March,  1874, 
to  buy  a  bottle  of  "Dr.  Nute's  liquid  extract  (Enothera  Bien- 
nis," and  appellant  said  he  had  but  one  bottle,  but  had  his 
own  "  fluid  extract "  made  of  the  same  plant,  for  the  same 
diseases,  of  the  same  strength,  and  was  the  same  thing,  and  as 
good  as  Nute's ;  that  he  made  both  and  knew,  and  could  sell 
his  cheaper. 

Appellant  states  in  his  affidavit  that  he  does  not  know  this 
witness,  never  saw  him,  and  the  statement  is  false.  Here  is 
oath  against  oath,  and  the  charge  is  not  sustained,  there  being 
no  circumstance  appearing  in  corroboration  of  Fuller's  deposi- 
tion.    The  fact  is  abundantly  proved  that  no  person  could  be 
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deceived,  unless  he  desired  to  be,  in  the  purchase  of  this  article, 
and  one  could  not  be  substituted  for  the  other,  the  styles  of 
labels  and  bottles  used  being  wholly  different. 

We  do  not  see  any  just  ground  on  which  to  base  this  injunc- 
tion and  decree  perpetuating  the  same.  We  do  not  find  that 
appellant  has  violated  his  contract  in  any  way,  or  that  he  has 
attempted  a  piracy  on  any  of  the  proprietary  rights  of  appellee, 
and  the  decree  must  be  reversed  and  the  bill  dismissed. 

Decree  reversed. 


James  C.  Bartlett 

V. 

Mary  Sullivan. 

1.  Practice — affidavits  of  claim  and  merits  apply  to  distress  for  rent.  Under 
the  revision  of  1874,  a  proceeding  by  distress  warrant  must  be  regarded  as  a 
suit  for  rent,  in  which  the  plaintiff  has  the  right  to  invoke  the  aid  of  section 
37  of  the  Practice  act;  and  where  he  files  an  affidavit  of  claim  with  the  distress 
warrant,  the  defendant  is  bound  to  file  with  his  pleas  an  affidavit  of  merits. 

2.  Section  37  of  the  Practice  act  applies  to  any  suit  upon  a  contract, 
express  or  implied,  for  the  payment  of  money,  and  embraces  a  proceeding  by 
distress  for  rent. 

3.  Same — want  of  copy  of  lease  in  distress  for  rent.  The  statute  declaring 
that  a  distress  for  rent  shall  proceed  in  the  same  manner  as  an  attachment, 
the  plaintiff  is  not  bound  to  file  his  warrant  or  a  copy  of  the  lease  upon  which 
the  action  is  based,  ten  days  before  the  commencement  of  the  term,  to  avoid  a 
continuance. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  R.  D.  McDonald,  for  the  appellant. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  to  collect  $500  rent  due  upon  a 
lease,  by  a  distress  warrant.  A  copy  of  the  distress  warrant, 
together  with  an  inventory  of  the  property  levied  upon,  was 
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filed  with  the  clerk  of  the  circuit  court  of  La  Salle  county, 
who  issued  a  summons^  which  was  served  as  required  by  the 
statute.  On  the  return  day  of  the  summons,  the  court  allowed 
the  plaintiif  in  the  action  to  file  an  amended  distress  warrant 
and  an  affidavit  of  claim.  The  defendant  pleaded  to  the 
action,  but  the  plea  was  stricken  from  the  files,  for  the  reason 
defendant  refused  to  file  therewith  an  affidavit  of  merits  as  he 
was  ruled  to  do  by  the  court.  After  the  plea  was  stricken 
from  the  files,  a  default  was  taken,  the  evidence  heard  and 
judgment  rendered  for  the  amount  due  upon  the  lease. 

The  first  question  presented  is,  whether,  under  chapter  80, 
Revised  Statutes  of  1874,  entitled  "Landlord  and  Tenant,^^ 
in  a  proceeding  of  this  character,  a  plaintiff  can,  by  filing  an 
affidavit  of  claim,  require  the  defendant  to  file  with  his  plea 
an  affidavit  of  merits.  Section  18  of  the  act  provides  for  a 
summons,  returnable  as  other  summonses.  Section  19  provides 
for  publication  of  notice,  where  the  defendant  is  a  non-resident. 
Section  20  declares :  "  The  suit  shall  thereafter  proceed  in  the 
same  manner  as  in  case  of  attachment  before  such  court  or 
justice  of  the  peace :  Provided,  that  it  shall  not  be  necessary 
for  the  plaintiff,  in  any  case,  to  file  a  declaration ;  but  the  dis- 
tress warrant  shall  stand  for  a  declaration,  and  shall  be  amend- 
able as  other  declarations :  Provided,  that  no  such  amendment 
shall  in  any  way  affect  any  liabilities  that  may  have  accrued 
in  the  execution  of  such  warrant.^^  Section  21  provides: 
"The  defendant  may  avail  himself  of  any  set-off  or  other 
defense  which  would  have  been  proper  if  the  suit  had  been 
for  the  rent,  in  any  form  of  action,  and  w^ith  like  effect.^^  Sec- 
tion 22  provides  for  the  rendition  of  a  judgment;  and  under 
section  25  it  is  provided :  "  If  a  set-off  is  interposed,  and  it 
appears  a  balance  is  due  from  the  plaintiff  to  the  defendant, 
judgment  may  be  rendered  for  the  amount  thereof.^^ 

At  common  law,  the  landlord  had  the  right  to  distrain  the 
goods  and  chattels  of  the  tenant  for  rent  due,  and  he  might 
sell  the  property  distrained  without  going  into  court  or  resort- 
ing to  legal  process.     The  rule  of  the  common  law  was,  how- 
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ever,  so  far  changed  by  section  6,  chapter  60,  of  the  Revised 
Laws  of  1845,  that,  before  the  landlord  could  sell  the  goods 
of  the  tenant  for  rent,  he  was  required  to  bring  the  tenant 
into  court,  and  have  the  amount  of  the  rent  due  assessed.  No 
set-oif  in  behalf  of  the  tenant  could  be  allowed.  As  was  said 
in  Sketoe  v.  Ellis,  14  111.  76,  ^^the  court  has  only  to  inquire 
whether  the  relation  of  landlord  and  tenant  exists  between 
the  parties,  and,  if  so,  to  ascertain  the  amount  of  rent  due 
and  in  arrear  when  the  distress  was  made.  These  are  the 
only  questions  that  can  properly  arise  on  the  trial.  ISTo  other 
transactions  between  the  parties  are  to  be  taken  into  consid- 
eration. The  landlord  can  not  introduce  a  demand  against 
the  tenant  for  which  he  has  not  the  right  to  distrain ;  nor  can 
the  tenant  set  up,  by  way  of  set-off,  a  demand  that  he  may 
have  against  the  landlord.  He  may,  of  course,  show  that  he 
has  made  payments  on  account  of  the  rent,  and  thus  reduce 
the  amount  of  the  assessment.^^ 

Under  the  provision  of  the  act  of  1845,  no  declaration  or 
pleading  was  required;  nor  could  a  judgment  be  rendered. 
The  proceeding  was  not  governed  by  the  practice  affecting 
ordinary  trials  at  law.  Alwood  v.  Mansfield,  33  111.  452.  But 
it  is  apparent,  from  an  inspection  of  the  provisions  of  chapter 
80,  Revised  Statutes  of  1874,  a  radical  change  was  made  in 
the  act  of  1845  on  this  subject.  After  the  service  of  sum- 
mons or  publication  of  notice,  the  suit  is  required  to  proceed 
in  the  same  manner  as  an  action  by  attachment,  the  distress 
warrant  is  made  the  declaration,  the  defendant  has  the  right 
to  plead,  and  the  court  is  required  to  render  judgment. 

Under  these  various  provisions,  a  proceeding  by  a  distress 
warrant  must  be  regarded  as  a  suit  for  the  collection  of  rent, 
in  which  the  plaintiff  had  the  right  to  invoke  the  aid  of  sec- 
tion 37,  chapter  110,  of  the  Practice  act.  That  section,  as  is 
apparent  from  the  language  used,  applies  to  any  suit  upon  a 
contract,  express  or  implied,  for  the  payment  of  money.  This 
proceeding  is  made  by  the  statute  a  suit,  and  it  was  brought 
upon  a  contract  for  the  payment  of  money,  and  we  can  not. 
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by  a  reasonable  construction  of  the  language  used^  do  other- 
wise than  hold  that  it  was  embraced  within  the  terms  of  the 
section.  When,  therefore,  an  affidavit  of  claim  was  filed  with 
the  distress  warrant,  which,  by  the  act,  was  made  the  declara- 
tion, the  defendant  was  bound  to  file  with  his  plea  an  affidavit 
of  merits.  As  he  failed  to  do  this,  the  court  did  not  err  in 
striking  from  the  files  his  plea. 

It  is  also  claimed  the  court  erred  in  refusing  to  continue 
the  cause  on  motion  of  defendant,  for  the  reason  a  copy  of 
the  lease  upon  which  the  action  was  based  was  not  filed,  with 
the  declaration,  ten  days  before  the  commencement  of  the  term 
of  court.  It  is  a  sufficient  answer  to  this  position,  that,  in  an 
action  by  attachment,  the  declaration  is  not  required  to  be 
filed  ten  days  before  the  term  of  court  begins ;  and  the  statute 
declares,  the  suit,  in  a  case  of  this  character,  shall  proceed  in 
the  same  manner  as  in  case  of  attachment. 

As  the  plaintiff  was  not  required  by  the  statute  to  file  his 
declaration,  or  a  copy  of  the  instrument,  ten  days  before  the 
commencement  of  the  term,  the  motion  of  defendant  was  prop- 
erly overruled. 

As  we  perceive  no  substantial  error  in  the  record,  the  judg- 
ment will  be  affirmed. 

Judgment  affirmed. 


Jacob  Daest  et  al. 

V. 

Owen  A.  Thomas. 

1.  Fraud — in  sale  of  property  moriffaf/ed.  Where  A  conveyed  real  estate  to 
his  brother,  to  enable  him  to  raise  money  on  the  same  and  other  land,  and 
afterwards  the  brother  reconveyed,  subject  to  a  deed  of  trust  given  by  him, 
and  he  afterwards  sold  the  other  lands  in  the  deed  of  trust  to  B  and  C,  and  at 
the  trustee's  sale  of  the  premises  B  and  C  procured  D,  an  irresponsible  person, 
to  make  a  sham  bid  on  their  part  of  the  land,  and  then  they  bid  ofl"  A's  land, 
which,  with  the  amount  of  D's  bid,  made  $1750  more  than  the  debt  secured  by 
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the  trust  deed,  and  B  and  C  paid  all  of  their  bid  to  the  incumbrancer,  and  D 
not  paying  his  bid,  they  advanced  the  balance  due  the  mortgagee  and  obtained 
a  release  for  their  land:  Held,  that  A  could  recover  back  the  sum  out  of  which 
he  was  so  defrauded,  with  interest,  on  bill  against  C  and  D.  Having  procured 
a  false  bid  upon  which  others  acted,  they  were  bound  to  make  it  good.  A,  in 
such  case,  had  his  election  to  sue  at  law  or  in  equity. 

2.  If  one,  by  fraud,  procures  a  sham  bid  on  his  property  Avhen  oifered  for 
sale,  by  an  irresponsible  person,  and  thereby  succeeds  in  having  the  land  of 
another  sold  to  pay  off  a  portion  of  the  debt  he  is  equitably  bound  to  pay,  such 

injured  party  may  recover  back  the  sum  so  lost  by  him  in  the  sale  of  his  prop- 
erty, or  the  sum  realized  by  the  other,  with  interest. 

3.  Chancery— /nc?my.  Where  the  evidence  is  not  preserved  in  a  chancery 
suit,  this  court  must  assume  the  finding  of  the  court  below  in  the  decree  to  be 
tarue. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  J.  W.  Cochran^  Judge,  presiding. 

This  was  a  bill  in  chancery,  brought  by  Owen  A.  Thomas, 
as  complainant,  against  Jacob  Darst,  Atkinson  Horn,  and 
others,  as  defendants.  Pending  the  suit,  Horn  died,  and  his 
real  estate  descended  to  his  sister,  Rebecca  Goldsborough, 
while  his  personal  property  passed  to  Nicholas  Goldsborough, 
by  Horn's  will,  and  they  were  then  made  parties  in  the  place 
of  Horn,  so  deceased. 

The  facts  on  which  the  controversy  rests,  as  found  by  the 
circuit  court,  are,  in  substance,  as  follows : 

The  said  complainant,  on  the  10th  day  of  IN'ovember,  A.  D. 
1866,  was  in  the  actual  possession  of,  and  was  the  legal  and 
equitable  owner  of  the  east  half  of  lot  No.  three  (3),  in  Phelps 
and  Bourland's  subdivision  of  the  west  half  and  north-east 
quarter  of  the  south-west  quarter  of  section  eight  (8),  town- 
ship eight  (8)  north,  range  eight  (8)  east,  of  the  4th  principal 
meridian,  in  said  Peoria  county,  with  the  exception  of  an 
outstanding  interest  in  one  Austin  J..  Thomas,  equal  in  value 
to  one-tenth  part  thereof;  that,  at  the  same  time,  one  Charles 
C.  Thomas  (a  brother  of  complainant)  was  the  owner  of  the 
west  half  of  said  lot  three  (3),  and  also  of  lot  twelve  (12),  in 
block  fifty-eight  (58),  in  Ballance's  addition  to   the  city  of 
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Peoria,  in  said  Peoria  county,  and  the  said  Charles,  being 
desirous  of  making  a  large  loan  of  money  from  Robert  Patter- 
son through  Benjamin  L.  T.  Bourland,  agent  for  said  Patter- 
son, requested  complainant  to  convey  his  said  share  of  said 
lot  three  (3),  meaning  at  that  time  the  entire  east  half  of  said 
lot,  to  him,  said  Charles,  and  for  his  accommodation,  (in  order 
that  he,  said  Charles,  might  include  the  same  with  the  west 
half  of  said  lot  three  (3)  and  said  lot  twelve  (12)  in  a  trust 
deed,  required  to  be  executed  by  said  Charles  to  said  Bourland 
before  he,  said  Bourland,  would  consent  to  pay  over  to  said 
Charles  the  money  of  said  Patterson  or  make  to  said  Charles 
said  loan,)  he,  the  said  Charles,  promising  complainant,  that 
immediately  upon  effecting  said  loan  he  would  re-deed  to 
complainant  the  premises  conveyed  to  him  for  the  purposes 
aforesaid,  and  that  he  would,  moreover,  secure  and  protect 
complainant  against  any  and  all  loss  and  damage  by  the  rea- 
son of  the  placing  of  said  trust  deed  upon  the  said  premises 
of  complainant. 

Complainant  acceded  to  this  request  of  Charles,  and  on  a 
deed  purporting  to  convey  his  interest  in  the  whole  of  said 
lot  3  being  presented  to  him  by  said  Charles  for  his  signature, 
he  at  once  executed  the  same,  without  any  consideration  paid 
to  him  by  said  Charles,  and  for  the  accommodation,  solely,  of 
said  Charles.  Upon  procuring  from  complainant  the  convey- 
ance of  the  east  half  of  said  lot  three  (3),  said  Charles  obtained 
from  Bourland,  as  agent  of  Patterson,  the  loan  of  four  thous- 
and dollars  ($4000),  the  money  of  said  Patterson,  to  be  repaid 
to  Patterson,  with  ten  per  cent  annual  interest  thereon,  in  five 
years  thereafter,  and  to  secure  the  same,  he,  Charles,  executed 
to  said  Bourland,  as  trustee  for  said  Patterson,  a  deed  of  trust 
upon  said  lot  twelve  (12),  in  Ballance^s  addition  aforesaid,  and 
upon  the  whole  of  said  lot  three  (3).  Complainant,  after  the 
making  of  said  conveyance  to  said  Charles,  and  the  execution 
by  said  Charles  of  said  trust  deed,  and  until  the  sale  under 
said  trust  deed,  and  as  hereinafter  mentioned,  still  continued 
in  the  actual  and  undisturbed  possession  of  said  east  half  of 
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said  lot  three  (3),  claiming  to  own  the  same,  and  receiving  the 
rents  and  profits  thereof  to  his  own  use ;  and  Charles,  on  the 
2 2d  day  of  N^ovember,  1867,  by  way  of  compliance,  on  his 
part,  with  his  agreement  and  promise  to  reconvey  the  same  to 
complainant,  did  make  to  him,  in  a  definite  form,  a  reconvey- 
ance of  all  of  said  east  half  but  five-eighths  of  an  acre  thereof, 
which  the  said  Charles  wrongfully-  and  without  the  consent 
of  complainant  excepted  in  said  deed,  and  against  which  ex- 
ception complainant,  in  receiving  said  deed,  objected  and  pro- 
tested, claiming  that,  as  against  said  Charles,  he  was  entitled 
to  a  sufficient  and  full  reconveyance  of  the  whole  east  half  of 
said  lot. 

For  default  on  the  part  of  said  Charles  in  the  payment  of 
interest  due  upon  said  loan,  said  Bourland,  as  agent  of  said 
Patterson  and  trustee  in  said  trust  deed  named,  did  afterwards, 
and  in  the  lifetime  of  said  Horn,  (to-wit,  on  the  27th  day  of 
December,  A.  D.  1869,  conformably  to  the  terms  of  said  trust 
deed,  and  after  due  notice  given,)  expose  to  sale,  to  the  high- 
est bidder  for  cash,  at  public  vendue,  the  premises  in  said  trust 
deed  described,  to  pay  and  satisfy  the  entire  amount  of  said 
mortgage  debt,  with  interest  and  costs,  first  offering  for  sale 
said  lot  twelve  (12),  for  which  one  David  McKee,  (a  wholly 
irresponsible  person,  fraudulently  and  corruptly  procured  by 
said  Atkinson  Horn,  in  complicity  with  said  Darst,  to  be  pre- 
sent and  bid  off  said  lot  at  said  sale,)  bid  the  sum  of  thirty- 
five  hundred  dollars  (|3500),  there  being  other  and  responsible 
bids  for  said  l6t  to  nearly  that  amount,  which  said  bid  of  said 
McKee  being  the  highest  bid  for  said  lot,  the  same  was  struck 
off  and  sold  to  him  at  and  for  that  price  by  said  trustee,  who 
then  supposed  him  to  be  a  bona  fide  and  responsible  purchaser 
of  said  lot.  To  make  up  a  balance  of  about  the  sum  of  $1150 
still  remaining  of  said  debt  and  costs  to  be  paid,  after  apply- 
ing said  $3500  in  pro  tanto  discharge  thereof,  said  trustee 
next  offered  the  whole  of  said  lot  three  (3),  which  was  struck 
off  and  sold  to  said  Darst  and  Horn  for  the  sum  of  $3900. 

Shortly  prior  to  said  sale,  viz :  on  or  about  the  26th  day  of 
15—87  III. 
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November,  1859,  said  Darst  and  Horn  had  become  and  then 
were  the  owners,  by  purchase  from  said  Charles  C.  Thomas, 
of  his  equity  of  redemption  in  said  lot  twelve  (12)  and  the 
west  half  of  said  lot  three  (3),  and  that  upon  said  sale  to  them 
by  said  Bourland  of  said  lot  three  (3),  they  paid  over  to  him 
the  full  amount  of  said  $3900  so  bid  by  them  for  said  lot,  to 
be  applied  on  said  mortgage  debt  and  costs,  and  received  a 
deed  from  said  Bourland  as  such  trustee  therefor.  Said  trustee 
failing  to  get  from  said  McKee  the  amount  of  his  said  bid,  or 
any  part  thereof,  and  finding  said  McKee  to  be  pecuniarily 
irresponsible  and  worthless,  applied  upon  said  debts  and  costs, 
and  paid  over  to  said  Patterson  the  entire  amount  of  said 
$3900  so  paid  by  said  Darst  and  Horn  upon  the  purchase  of 
said  lot  three  (3) ;  and  afterwards,  upon  the  payment  to  him, 
by  said  Darst  and  Horn,  of  the  balance  still  remaining  due 
and  unpaid  upon  said  debt  and  costs  after  applying  said  $3900 
thereon,  he,  said  Bourland,  as  such  trustee,  did,  at  the  in- 
stance of  said  Darst  and  Horn,  execute  and  deliver  to  them  a 
full  and  complete  release  and  discharge  of  said  lot  twelve  (12) 
from  the  lien  of  said  debt  and  said  trust  deed. 

Lot  twelve  (12)  and  the  west  half  of  said  lot  three  (3)  w^ere, 
at  the  time  of  said  sale  under  said  trust  deed,  of  value  much 
more  than  sufficient  to  satisfy  said  mortgage  debt,  and  all 
proper  costs  and  charges  attending  such  sale  and  the  execution 
of  said  trust,  and  that  the  same  ought  to  have  been  sold  and 
applied  in  full,  or  so  far  as  necessary  to  the  payment  and  dis- 
charge thereof,  before  the  sale  of  the  east  half  of  said  lot  three 
(3),  and  the  application  of  its  proceeds,  or  any  part  thereof,  to 
that  use.  The  actings  and  doings  of  Darst  and  Horn  in  pro- 
curing for  their  own  benefit  the  exemption  of  said  lot  twelve 
(12)  from  sale,  and  preventing  the  proceeds  thereof  from  being 
first  applied  in  liquidation  of  said  debt  and  costs,  were  and 
are  grossly  in  fraud  of  complainant  and  his  rights  in  the 
premises. 

The  fair  cash  value  of  said  lot  twelve  (12),  at  the  time  of 
said  trustee's  sale,  was  the  sum  of  $3500,  and  of  the  whole  of 
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said  lot  three  (3)  the  sum  of  $3900,  and  the  value,  in  cash,  of 
the  east  half  of  said  lot  three  (3),  at  said  time,  was  the  sum  of 
$1950. 

The  circuit  court  decreed  that  said  complainant  do  have 
and  recover  of  and  from  said  defendants,  Jacob  Darst,  Nich- 
olas and  Kebecca  Goldsborough,  the  sum  of  two  thousand  four 
hundred  and  twenty-seven  dollars  and  fifteen  cents  ($2427. 15)j 
the  same  being  the  amount  of  said  sum  of  $1755,  with  interest 
thereon,  at  the  rate  of  six  per  cent  per  annum,  from  the  27th 
day  of  December,  1869  (the  date  of  said  trustee's  sale),  to  the 
date  of  this  decree,  and,  in  default  of  payment  thereof  within 
thirty  days,  that  execution  issue  therefor  in  favor  of  said  com- 
plainant, and  against  said  defendants  Darst  and  Nicholas  and 
Rebecca  Goldsborough,  the  same  to  be  levied  generally  of  the 
goods  and  chattels,  lands  and  tenements  of  said  Darst,  and  of 
the  moneys  and  personal  property  of  the  said  Nicholas  in  the 
hands  of  his  guardian,  derived,  as  aforesaid,  from  the  estate 
of  the  said  Atkinson  Horn,  deceased,  under  and  pursuant  to 
said  will,  and  of  and  from  the  lands  and  tenements  of  said 
Rebecca  Goldsborough,  or  the  proceeds  thereof,  which  have 
so  come  to  her  as  aforesaid,  as  heir-at-law  of  said  deceased. 

Mr.  Julius  S.  Starr,  and  Mr.  D.  McCulloch,  for  the 
appellants. 

Mr.  J.  K.  Cooper,  and  Mr.  Charles  Feinse,  for  the 
appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

It  is  objected  to  this  decree,  that  it  gives  compensation  in 
money  instead  of  simply  enforcing  the  equity  of  appellee  to 
have  the  sales  set  aside,  and  to  have  the  property  sold,  selling 
lot  12  first,  the  west  half  of  lot  3  next,  and  the  east  half  last. 
Solicitors  for  appellants  say  these  were  the  original  equities  of 
appellee,  and  the  court  can  not  properly  give  him  more. 

We  see  no  objection  to  the  decree  in  this  regard.  By  the 
fraud  of  Darst  and  Horn  the  appellee  has  been  placed  in  a 
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condition  where  he  can  not  so  readily  assert  what  are  called 
his  original  equities.  The  possession  of  the  east  half  of  lot 
3  is  taken  from  him,  and  the  price  of  lot  12  is  paid  over  to 
the  non-resident  mortgagee.  Although  it  may  be  that  appellee 
might  have  followed  the  course  suggested,  he  is  not  confined 
to  that  remedy.  The  sham  bid  of  McKee  was  procured  by 
Darst  and  Horn.  On  the  faith  of  it,  lot  3  was  sold  at  $3900, 
and  gave  appellee  an  equitable  right  to  $1750  out  of  the  surplus 
of  that  bid  over  the  amount  apparently  left  unpaid  of  the  mort- 
gage'debt,  after  deducting  the  price  of  lot  12.  Others  having 
acted  on  the  faith  of  that  sham  bid,  Darst  and  Horn  were 
bound,  as  its  authors,  to  make  it  good.  This  they  failed  to 
do.  By  that  failure,  and  by  their  connivance,  appellee  was 
deprived  of  that  sum  of  money,  and  Darst  and  Horn,  as  the 
owners  of  lot  12,  got  the  full  benefit  of  that  much  money, 
which  ought  to  have  been  paid  to  appellee.  It  is  but  right 
that  they  should  refund  it,  with  interest.  The  loss  was  the 
fruit  of  their  fraud — they  must  respond. 

Horn  having  died,  it  is  right  and  proper  that  his  property 
in  the  hands  of  his  heir  and  devisee  should  be  subjected  to 
the  same  burden  which  the  decree  would  have  imposed  upon 
Horn,  if  living. 

The  cause  of  complaint  rests  upon  the  fraud  of  Darst  and 
Horn,  and  appellee  had  his  election  to  proceed  at  law  or  in 
equity.  He  was  not  confined  to  his  remedy  at  law,  as  sug- 
gested by  counsel. 

It  is  complained  that  $1750  is  more  than  the  value  of 
appellee's  interest  in  the  land.  From  the  findings  it  seems 
no  more  than  just. 

We  can  not  consider  the  objection  that  the  findings  of  the 
court  are  not  supported  by  the  proofs,  for  the  evidence  is  not 
preserved  in  the  record.  We  must  assume  that  the  findings 
are  true. 

We  find  no  sufficient  cause  to  disturb  the  decree  of  the  cir- 
cuit court. 

Decree  affirmed. 
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The  Village  of  Hyde  Park 

V. 

Martin  Andrews. 

1.  Parol  evidence — to  explain  figures  and  lines  in  diagram  of  a  public  improve- 
ment. Where  an  ordinance  and  diagram  of  a  proposed  improvement  of  a  street, 
by  grading  and  covering  it  with  broken  stones,  is  rejected  for  indefiniteness  and 
uncertainty,  it  is  error  to  refuse  to  admit  parol  evidence  to  explain  the  diagram 
and  the  meaning  of  the  figures  and  terms  marked  thereon.. 

2.  In  most  disputed  questions  as  to  surveys,  plans  and  specifications  of 
houses,  bridges  and  other  structures,  and  of  profiles  of  railroads  and  the 
like,  resort  may  be  had  to  oral  testimony  to  enable  the  jury  to  determine  the 
true  lines,  courses  and  distances,  and  to  explain  the  field  or  other  notes  or  figures 
used. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  K.  McAllister,  Judge,  presiding. 

Mr.  Consider  H.  Willett,  for  the  appellant. 

Mr.  John  P.  Wilson,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  to  confirm  an  assessment  to  improve 
a  street  by  grading  and  covering  it  with  broken  stones,  in  the 
village  of  Hyde  Park.  The  county  court  confirmed  the  assess- 
ment, and  on  an  appeal  to  the  circuit  court  it  was  held  void, 
and  the  confirmation  by  the  county  court  reversed,  and  the 
village  brings  the  case  to  this  court  on  appeal  and  asks  a  re- 
versal. 

On  the  trial  in  the  circuit  court,  the  ordinance  and  diagram 
were  rejected  as  being  too  indefinite  and  uncertain  to  sustain  the 
proceeding,  and  thereupon  appellant  called  witnesses  and 
offered  to  explain  by  them  that  the  plan  of  the  improvement 
in  the  ordinance  was  certain  in  every  particular,  and  that  the 
figures  and  lines  in  the  plan  made  the  ordinance  certain;  but 
the  court  rejected  this  evidence,  to  which  appellant  excepted. 
This  ruling  of  the  court  is  urged  as  ground  of  reversal. 
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We  think  this  evidence  should  have  been  admitted.  It 
is  the  general  practice  to  admit  oral  evidence  explanatory 
of  field  notes  and  plats  of  surveys.  Such  diagrams  are  seldom 
fully  explained  by  notes  or  references  attached,  so  as  to  be 
fully  understood  except  by  persons  having  skill  as  surveyors. 
The  field  notes  of  the  surveys  would  not  be  understood  by  a 
majority  of  the  community,  unaided  by  a  person  who  is  famil- 
iar with  their  meaning.  They  consist  of  contractions  and 
technical  words  peculiar  to  the  science,  that  are  not  intelligible 
to  persons  generally.  Hence,  in  most  disputed  questions  of 
these  surveys,  to  enable  a  jury  to  determine  true  lines,  courses 
and  distances,  resort  must  be  had  to  oral  evidence  explaining 
the  field  notes  and  plats. 

The  same  is  true  of  plans  and  specifications  of  houses,  bridges 
and  other  structures ;  also  of  profiles  of  railroads,  models  of 
patented  rights  to  machinery  and  its  improvements.  In  the 
case  of  Jacksonville  and  Savanna  H.  R.  Co.  v.  Kidder,  21  111. 
131,  it  was  held,  in  a  proceeding  to  assess  damages  for  the 
right  of  way,  that  the  plans  and  estimates  of  the  engineer,  for 
the  construction  of  the  portion  of  the  road  involved,  should  go 
to  the  jury,  to  enable  them  to  form  a  correct  estimate  of  the 
damages  that  would  be  sustained  by  the  owner  of  the  land. 
But  it  was  also  said :  ^'  We  would  not  be  understood  as  saying 
that  the  verbal  represen-tations  and  promises  of  the  engineer, 
or  others,  should  be  binding  on  the  company,  or  that  they 
should  be  permitted  to  go  to  the  jury  to  influence  their  finding 
one  way  or  the  other,  unless  they  were  sworn  to,  and  in  proper 
explanation  of  the  plans,  that  they  might  be  the  more  readily 
understood  by  the  jury.  In  this  way,  alone,  can  complete 
justice  be  done  to  both  parties."  The  reasons  that  authorized 
oral  explanations  in  that,  apply  with  full  force  in  this  case. 

The  only  objection  urged  against  the  ordinance  is,  that  it  is 
too  uncertain,  and  if  this  is  true,  on  the  mere  inspection  of  the 
diagram  of  the  improvement,  then  it  was  error  to  refuse  to 
permit  an  explanation  of  the  figures  and  lines  of  the  plan  of 
the  improvement  referred  to  in  the  diagram.    The  explanation 
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would  probably  have  shown  the  depth  of  the  ditches  and  the 
manner  of  the  drainage,  and  thus  remove  the  only  objection 
urged.  The  question  before  the  court  was,  the  amount  of  ben- 
efit appellee  would  receive  from  the  construction  of  the  im- 
provement, and  to  ascertain  that  fact,  it  was  important  that 
Ethe  court  should  fully  understand  the  lines  and  figures  found 
'at  each  end  of  the  diagram.  These,  we  presume,  represent  the 
lepth  and  slope  of  the  ditches,  and  if  so,  there  could  be  no 
'objection  to  permit  the  village  to  prove  that  fact  in  explana- 
tion of  these  figures  and  lines.  If  they  represented  something 
ilse,  then  that  could  have  been  proved. 
For  the  error  indicated,  the  judgment  of  the  court  below  is 
'reversed  and  the  cause  remanded. 

Judgment  reversed. 


Alexander  Donason 


Daniel  Walker. 


Landlord  and  tenant — damages  by  being  prohibited  to  make  fence.     If  a  tenant 

[accedes  to  the  request  of  the  landlord  not  to  build  a  certain  fence  according  to 

[his  contract,  until  a  road  can  be  relocated,  he  can  not,  when  sued  by  the  landlord, 

set  up  a  claim  for  damages  for  the  loss  of  the  use  of  part  of  the  land  for  one  sea- 

m,  from  the  fence  not  being  built.     The  tenant,  as  owner  for  the  term,  is  not 

)und  to  accede  to  the  request  or  mere  prohibition  of  the  landlord  in  respect 

[to  fencing  the  premises. 

• 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
fAuTHUR  A.  Smith,  Judge,  presiding. 

On  the  11th  day  of  January,  1869,  Daniel  Walker,  the 
ippellee,  as  principal,  wdth  one  Housh  as   surety,  made  his 

'joint  and  several  bond  to  Alexander  Donason,  the  appellant, 
bhen  conservator  of  the  estate  of  Nathan  Barbero,  in  the  penal 

[sum  of  llOOO,  conditioned  for  the  performance  of  the  covenants 
in  a  certain  lease,  and  such  other  agreements  as  might  be  made 
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between  the  parties  as  supplemental  thereto.  The  lease  pro- 
vided for  the  leasing  by  Donason,  as  such  conservator,  to 
Walker,  of  a  certain  quarter  section  of  land  in  Knox  county, 
for  the  term  of  five  years  from  the  1st  day  of  March,  1869. 
By  the  terms  of  the  lease  as  modified  by  a  supplemental  agree- 
ment. Walker  was  to  grub  and  clear  and  leave  in  a  good  state 
of  cultivation  sixty  acres  of  land  on  the  north  half  of  the  quar- 
ter, and  twenty  acres  on  the  south  half;  also,  he  was  to  fence 
the  land  with  a  good  and  sufficient  fence,  and  to  leave  the  same 
in  good  repair  at  the  expiration  of  the  term,  the  fencing  mate- 
rial to  be  cut  anywhere  on  the  place  except  on  the  south-west 
corner  of  the  quarter,  where  it  was  not  to  be  cut,  if  there  was 
enough  material  to  make  the  fence  elsewhere  on  the  place.  In 
pursuance  of  the  lease  and  such  supplemental  agreement. 
Walker  went  into  possession  of  the  land  and  remained  until 
the  expiration  of  the  term.  Donason  brought  this  action 
upon  the  bond,  assigning  as  breaches  the  failure  of  Walker  to 
perform  the  covenants  of  his  lease  in  respect  to  the  fence,  and 
the  grubbing  and  clearing  of  the  land. 

It  was  set  up  by  the  defendant,  as  one  ground  of  defense, 
that  there  was  a  road  running  through  the  quarter  section  near 
its  south  line,  which  plaintiff  was  endeavoring  to  get  changed 
so  as  to  run  along  the  south  line,  and  that  as  defendant  was 
about  to  commence  to  build  this  fence  along  the  road,  plaintiff 
prohibited  him  from  building  the  fence  until  he  could  get  the 
road  changed ;  that  the  road  was  subsequently  changed  to  the 
south  line  and  the  fence  there  built ;  that,  in  consequence, 
defendant  lost  the  use  for  one  season  of  the  south  sixty  acres 
of  the  land  from  the  want  of  a  fence  on  its  south  side,  and  was 
damaged  in  that  respect,  as  he  testified,  $200.  Upon  this  head 
the  court  gave  to  the  jury,  at  the  request  of  the  defendant, 
this  instruction,  numbered  13th  : 

''  13th.  The  jury  are  further  instructed  by  the  court,  that 
if  they  believe,  from  the  evidence,  that  defendant  had,  in  the 
month  of  March,  1869,  and  during  the  time  of  the  lease,  made 
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and  placed  on  the  ground  fencing  for  about  three-fourths  of  a 
mile  of  fence^  and  was  ready  to  build  said  fence^  and^  being  so 
ready,  was  prohibited  by  the  plaintiff  from  building  said  fence 
until  after  the  location  of  a  certain  road,  which  the  plaintiff 
was  endeavoring  to  have  relocated,  and  in  consequence  thereof 
the  defendant  was  compelled  to  do  a  large  amount  of  extra 
labor,  and  lost  the  use  of  sixty  acres  of  said  land  for  one  season, 
thereby  sustaining  damage  in  consequence  of  the  willful  con- 
duct of  the  plaintiff,  then,  whatever  damage  the  evidence  shows 
the  defendant  sustained  the  defendant  can  recoup  and  recover 
in  this  action,  by  deducting  it  from  plaintiff's  claim.'' 

The  verdict  and  judgment  were  in  favor  of  the  defendant, 
and  the  plaintiff  appealed. 

Messrs.  Hannaman  &  Willoughby,  for  the  appellant. 

Mr.  Adrian  L.  Humphrey,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

There  was  error  in  giving  the  13th  instruction  for  the 
defendant. 

There  was  nothing  of  prevention  by  the  plaintiff  of  the 
building  of  the  fence  by  the  defendant  at  the  time  and  place 
he  alleges  he  was  ready  to  build  it. 

There  is  no  pretense  of  anything  more  than  a  prohibition. 
There  would  no  such  result  follow  from  that  as  the  instruction 
declares.  The  defendant  was  in  the  possession  of  the  land,  the 
owner  of  it  as  lessee  for  the  term  of  five  years.  He  might 
fence  when  and  where  he  liked — do  with  the  land  as  his  own 
in  this  respect,  despite  any  prohibition  on  the  part  of  the 
plaintiff,  only  leaving  the  whole  land  fenced  at  the  end  of  his 
term.  Yielding  obedience  to  such  a  prohibition  would  be  a 
voluntary  act,  upon  which  could  not  be  founded  any  such  claim 
of  damages  as  is  set  up  here.  But  the  evidence  does  not  show 
so  much  as  a  prohibition.  Although  defendant  does,  in  one 
place  in  his  testimony,  state  that  plaintiff  forbade  him  from 
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chopping  any  more  and  building  the  fence  until  the  road  was 
relocated,  that  is  not  the  purport  of  his  whole  testimony.  He 
states  it  in  two  other  places  that  the  plaintiff  requested  him 
to  delay  building  the  fence  until  he  could  get  the  road  changed, 
and  that  he  did  as  requested,  saying  that  he  made  no  objec- 
tion to  plaintiff  to  waiting.  The  plaintiff  testified,  without 
any  express  contradiction,  that  he  requested  defendant  to  delay 
making  the  south  line  of  the  fence  until  the  determination  of 
the  matter  of  the  location  of  the  road,  and  that  defendant  made 
no  objections  to  the  delay — that  the  latter  was  in  favor  of  the 
removal  of  the  road,  and  went  with  the  wife  of  the  owner  to  get 
signatures  to  the  petition.  Surely,  under  such  testimony  there 
should  not  have  been  the  instruction  that  plaintiff  was  charge- 
able for  the  loss  of  the  use  of  sixty  acres  of  land  for  one  season 
from  the  fence  not  being  built.  He  had  reason  to  suppose 
that  his  request  to  delay  the  fencing  was  acceded  to  as  a  free 
act,  and  without  price.  At  least,  to  found  such  a  liability  as 
is  asserted,  there  should  have  been  notice  beforehand  of  the 
price  of  compliance  w^ith  plaintiff's  request,  to  give  him  an 
opportunity  to  say  whether  he  desired  compliance  upon  such 
terms  or  not. 

There  was  no  express  promise  here  to  pay  for  the  loss  of 
the  use  of  this  land,  and  we  see  nothing  in  the  evidence  upon 
Vfhich  to  found  any  such  implied  promise. 

We  regard  the  instruction  as  wrong,  and  as  there  was  evi- 
dence tending  to  show  a  breach  of  the  covenants  of  the  lease 
in  the  particulars  assigned,  and  considerable  damage  as  result- 
ing, there  is  reason  to  think  that  a  recovery  by  the  plain- 
tiff might  have  been  defeated  by  this  instruction. 

The  opposite  instruction  upon  the  subject  which  was  asked 
for  by  the  plaintiff,  was  in  accordance  with  the  view  we  have 
expressed,  and  should  have  been  given. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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To-GAH  Bertrand 

V. 

Douglas  S.  Taylor. 

1.  Burnt  record  act — opening  decree  under.  When  the  record  shows  the 
making  and  entry  of  a  decree  confirming  title  under  the  Burnt  Record  act,  and 
no  order  setting  it  aside,  but  a  subsequent  entry  setting  aside  "the  order  here- 
tofore entered  in  this  cause  vacating  or  opening  the  said  former  decree,"  and 
restoring  said  decree,  such  recital  can  not  be  held  to  show  that  the  original 
decree  ever  was  vacated. 

2.  Same — time  for  opening  decree.  The  statute  expressly  limits  the  time  for 
opening  a  decree  made  under  the  Burnt  Record  act,  to  one  year  after  its  entry. 
The  allusion  in  the  act  to  sec.  15,  ch.  21,  of  Rev.  Stat.,  entitled  "  Chancery,"  has 
no  reference  to  the  time  of  tiling  the  petition  to  open  the  decree,  but  to  subse- 
quent proceedings  after  the  decree  is  vacated. 

3.  Same — not  unconstitutional.  The  act  known  as  the  Burnt  Record  act  is 
not  unconstitutional.  It  is  in  the  nature  of  a  limitation  act,  and  as  such,  under 
the  circumstajnces  to  meet  which  it  was  passed,  it  is  not  unreasonable  in  its 
provisions. 

4.  Transcript  of  record  must  he  complete.  This  court  can  not  properly 
consider  any  question  arising  upon  a  record  without  it  is  full,  or  presents  all 
parts  or  matters  material  to  the  question  submitted.  If  the  transcript  is  not 
certified  to  be  a  "  full  copy  of  the  record,"  but  merely  of  certain  papers  and 
proceedings,  this  court  will  not  reverse. 

5.  Writ  of  error — limitation.  Under  the  Burnt  Record  act,  a  writ  of  error 
to  review  the  decree  must  be  sued  out  within  one  year.  If  a  party  seeks  to 
maintain  the  writ  after  one  year,  as  a  married  woman,  it  must  be  shown  she 
was  such  at  the  date  of  the  decree. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

Mr.  E.  S.  Smith,  and  Mr.  Eobert  L.  Lyons,  for  the  plain- 
tiff in  error. 

Mr.  Edward  Roby,  for  the  defendant  in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  under  the  Burnt  Record  act  of  April 
9, 1872,  instituted  by  defendant  in  error,  under  the  16th  section 
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of  that  statute,  to  establish  and  confirm  his  title  to  certain  land 
in  the  county  of  Cook.  The  petition  was  filed  July  7, 1873,  and 
a  decree,  pro  confesso,  was  entered  Nov.  13,  1873.  The  tran- 
script before  us  contains  no  order  opening  or  setting  aside 
this  decree,  but  does  show,  that  on  the  19th  of  September, 
1874,  an  order  was  made  setting  aside  "the  order  heretofore 
•entered  in  this  cause  vacating  or  opening  the  said  former 
decree  entered  November  3,  1873,^^  and  restoring  said  decree, 
and  adding  certain  recitals  and  findings  of  fact  not  stated  in 
the  former  decree. 

On  the  13th  of  October,  1876,  plaintiif  in  error  filed  her 
petition,  asserting  that  she  is  the  true  owner  of  the  land  in 
question,  and  asking  that  said  decree  be  opened,  and  that  she 
be  permitted  to  answer  the  original  petition  of  defendant  in 
error.  The  petition  of  plaintiff  in  error  states  ^'  inter  alia'^ 
that  she  was  formerly  known  by  the  name  of  To-gah  Kankee, 
and  that  "she  afterwards  married  Joseph  Bertrand,  who  is 
now  her  husband ;''  that  she  had  no  notice,  by  summons  or 
otherwise,  of  the  proceeding  of  defendant  in  error  until  shortly 
before  filing  her  petition,  and  that  she  is,  and  for  many  years 
has  been,  a  resident  of  the  State  of  Michigan. 

This  petition  was  verified  by  affidavit,  and  the  court,  upon 
consideration,  refused  to  open  the  decree  of  defendant  in  error, 
and  refused  to  permit  plaintiff  in  error  to  answer  the  original 
petition  of  defendant  in  error. 

The  transcript  of  the  record,  as  it  is  said,  is  brought  here 
by  writ  of  error,  sued  out  on  the  10th  day  of  November,  1876. 

It  is  insisted,  that  the  plaintiff  in  error  had  a  right,  under 
that  statute,  to  have  the  decree  opened,  and  to  answer,  at  any 
time  within  three  years  after  the  entry  of  the  decree,  and  that 
this  decree  must  be  treated,  on  this  record,  as  entered  on  the 
19th  of  September,  1874. 

We  can  not  sanction  either  of  these  positions.  The  tran- 
script shows  a  complete  decree,  entered  November  3,  1873, 
and  shows  no  order  of  the  court  vacating  or  opening  this 
decree.     The  mere  allusion  to  some  such  order  in  the  recital 
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of  record,  under  date  of  September  19,  1874,  is  not  sufficient 
for  that  purpose.  We  are  driven  to  one  of  two  conclusions  : 
either  there  never  was  any  order  made  vacating  that  decree 
of  November  3,  1873,  or,  the  transcript  before  us  is  not  a  full 
transcript  of  the  record  in  the  case.  If  no  such  order  was 
ever  made,  the  decree  must  stand  as  of  the  date  of  November 
3,  1873,  although  there  may  be  an  erroneous  recital  entered 
of  record  alluding  to  a  supposed  order  of  that  kind.  If  the 
record  is  incomplete,  it  furnishes  no  sufficient  ground  for  this 
court  to  reverse  the  decree.  This  court  can  not  properly  con- 
sider any  question  arising  upon  the  record,  unless  we  have  a 
full  record  before  us,  or  it  is  made  known  to  us  in  some  ap- 
proved manner  that  the  transcript  contains  all  parts  of  the 
record  material  to  the  question  submitted  to  us  for  decision. 

As  to  the  time  within  which  an  application  must  be  made 
for  opening  the  decree  for  answer,  this  statute  expressly  limits 
that  time  to  one  year  after  the  entry  of  the  decree,  and  the 
allusion  to  sec.  15  of  chap.  21,  in  Rev.  Stat.,  entitled  "Chan- 
cery,'^ found  at  the  end  of  sec.  21  of  the  Burnt  Record  act, 
has  no  reference  to  the  matter  of  the  time  for  filing  such  peti- 
tion, but  refers  to  the  Chancery  act  for  provisions  as  to  the 
extent  and  effect  of  thus  opening  the  decree  and  the  proceed- 
ings to  be  had  upon  answer. 

Again,  it  is  claimed  that,  without  reference  to  the  applica- 
tion to  open  the  decree,  the  plaintiff  in  error  has  a  right  to 
have  the  original  proceedings  reviewed  in  this  court  upon  this 
writ  of  error,  and  that  the  transcript  does  not  show  a  suffi- 
cient foundation  for  the  original  decree,  and  hence  that  the 
decree  Ought  to  be  reversed. 

There  are  two  insurmountable  objections  to  this.  This 
transcript  is  not  certified  to  be  "a  full  copy  of  the  record," 
but  merely  a  complete  "  copy  of  certain  papers  filed  and  cer- 
tain proceedings  had  and  entered  of  record ''  in  the  case.  The 
transcript  may  contain  a  complete  copy  of  certain  of  these  pro- 
ceedings, and  yet  there  may  be  others  which  are  not  copied 
at  all. 
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Again,  the  statute  in  question  limits  the  time  for  suing  out 
a  writ  of  error  to  review  such  a  decree,  to  one  year,  and  this 
writ  was  not  sued  out  until  more  than  three  years  from  the 
date  of  the  decree.  It  comes  too  late.  But  it  is  said  plaintiff 
in  error  is  a  married  woman,  and  that  such  have  two  years 
after  their  disabilities  are  removed  to  prosecute  such  writ  of 
error.  This  refers  to  such  as  are  married  women  at  the  time 
of  rendering  the  decree.  This  record  in  no  way  shows  that 
at  that  time  plaintiff  in  error  was  a  married  woman.  It  does 
so  show,  at  the  time  of  presenting  her  petition  for  leave  to 
answer,  but  that  was  over  three  years  after  the  decree  was 
entered. 

The  position  taken,  that  the  Burnt  Record  act  is  unconsti- 
tutional, is  not  sustained.  It  is,  in  effect,  a  statute  of  limita- 
tions, and,  under  the  circumstances,  was  not  unreasonable.  It 
was  demanded  as  a  matter  of  safety  in  a  great  emergency.  It 
was  not  calculated  to  take  any  reasonable  being  by  surprise. 
It  was  known  throughout  the  civilized  world  that  a  large  part 
of  the  city  of  Chicago  had  been  destroyed  by  fire,  and  that 
the  records  of  the  courts  and  the  records  of  deeds  were  all 
destroyed.  This  naturally  commanded  the  attention  of  all 
reasonable  persons  everywhere,  and  called  upon  them  to  attend 
and  see  what  means  would  be  adopted  to  mitigate  the  evils 
and  dangers  incident  to  the  destruction.  This  legislation  was 
not  done  in  a  corner,  but  before  the  observation  of  the  civil- 
ized world.  We  can  not  doubt  the  power  of  the  General 
Assembly  to  pass  the  act. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Jacob  H.  Little,  Admr. 
Frederick  W.  Bailey  et  al. 

1.  Contract — whether  creating  individual  or  corporate  liahility.  A  promissory 
note  reciting  that  "the  trustees  of"  a  certain  church,  "as  such  trustees, 
promise  to  pay,"  etc.,  and  signed  by  five  persons,  with  the  words,  "  as  trustee," 
etc.,  after  each  name,  shows  clearly  an  undertaking  by  the  corporate  body, 
and  there  is  no  individual  liability  thereby  created, 

2.  Religious  society — contracts  of,  how  made.  The  trustees  of  a  religious 
society,  incorporated  under  the  Revised  Statutes  of  1845,  are  the  corporate 
body,  and  they  alone  can  act  for  and  bind  the  society  by  the  assumed  name. 
The  trustees  should  sign  their  names  as  trustees  of  the  church,  giving  the 
name  adopted. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  note  on  which  judgment  was  confessed  in  this  case  is 
as  follows : 
"$11,000.  Chicago,  April  17,  1871. 

"Five  years  after  date,  for  value  received,  the  trustees  of 
the  Third  Unitarian  Church  of  Chicago,  as  such  trustees, 
promise  to  pay  to  Abner  Eeeves,  or  order,  at  the  Manufac- 
turers^ National  Bank,  with  exchange  on  Boston,  Mass.,  the 
sum  of  $11,000,  with  interest  at  the  rate  of  eight  per  cent  per 
annum,  payable  semi-annually,  at  the  place  above  named,  on 
the  17th  days  of  April  and  October,  in  each  and  every  year, 
until  said  principal  sum  is  paid,  which  interest  installments 
are  further  evidenced  by  ten  interest  coupon  notes,  of  even 
date  herewith. 

"  And  the  trustees  of  the  Third  Unitarian  Church  of  Chi- 
cago, as  such  trustees,  agree  that  if  default  be  made  in  the 
payment  of  any  one  of  the  interest  installments,  at  the  time 
and  place  the  same  becomes  due,  as  above,  and  if  said  default 
shall  continue  ten  days  thereafter,  then,  if  the  legal  holder  of 
said  principal  note  shall   so  elect  at  any  time  after  said  ten 
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days,  the  principal  sum  of  $11,000  shall  at  once,  and  without 
notice  of  such  election  made,  become  due  and  payable. 

^^F.  W.  Bailey, 

*^As  Trustee  of  the  Third  Unitarian  Church  of  Chicago. 

''  J.  M.  Wanzer, 

"u45  Trustee  of  the  Third  Unitarian  Church  of  Chicago.^* 

The  names  of  the  three  other  trustees,  W.  H.  Crocker,  H. 
H.  Hoffman  and  Geo.  W.  Wilson,  were  signed  in  precisely 
the  same  way  as  the  two  above.  This  was  accompanied  by  a 
power  of  attorney,  in  the  usual  form^  to  confess  a  judgment. 
This  instrument,  in  its  mode  of  execution,  is  the  same  as  the 
note.  The  judgment  was  confessed  in  the  name  of  Jacob  H. 
Little,  administrator  of  the  estate  of  Abner  Eeeves,  deceased. 
The  other  facts  appear  in  the  opinion. 

Messrs.  Waite,  Clarke  &  Dorm  an,  for  the  appellant. 

Messrs.  Tuley,  Stiles  &  Lewis,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  Superior  Court  of  Cook  county, 
wherein  complaint  is  made  that  the  court  vacated  a  judgment 
which  had  been  entered  by  cognovit  in  favor  of  the  plaintiff, 
appellant  here,  and  against  Frederick  W.  Bailey  and  others 
named  therein,  defendants,  on  the  ground  a  personal  judg- 
ment was  entered,  when  the  true  and  proper  judgment  should 
have  been  entered  against  them  in  their  corporate  capacity  as 
trustees  of  the  Third  Unitarian  Church  of  Chicago,  claiming 
it  was  in  this  capacity,  only,  they  executed  the  note  and  war- 
rant of  attorney.  This  is  to  be  tested  by  three  instruments, 
and  a  reference  to  them  satisfactorily  shows  the  undertaking 
of  defendants  was  in  their  corporate  capacity  only.  They 
show  very  clearly  the  parties  who  signed  these  papers  did  so 
not  as  individuals,  incurring  thereby  an  individual  liability, 
but  as  a  corporate  body,  acting  by  and  through  trustees,  and 
therein  the  case  differs  essentiallv  from  the  cases  of  Powers  v. 
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Briggs,  79  111.  493,  aud  Burlingame  v.  Brewster,  id.  515,  cited 
by  appellant. 

In  the  first  case  cited  supra,  the  note  was  as  follows :  "  One 
day  after  date,  we,  the  trustees  of  the  Seventh  Presbyterian 
Church,  promise  to  pay,''  etc.,  signing  their  individual  names, 
appending  thereto,  after  the  last  name,  the  word,  ^Hrustees." 
It  was  held  an  individual  undertaking,  as  there  were  no  words 
implying  an  undertaking  on  the  part  of  the  corporation. 

In  this  case,  the  face  of  the  papers,  their  structure  and  all 
that  appertains  to  them,  show  a  corporation  was  acting :  "  Five 
years  after  date,  for  value  received,  the  trustees  of  the  Third 
Unitarian  Church  of  Chicago,  as  such  trustees,  promise," 
etc.,  and  so  in  the  recitals  in  the  warrant  of  attorney,  clearly 
showing  the  undertaking  was  as  trustees,  and  in  no  other 
capacity. 

An  inquiry  into  the  nature  of  this  religious  society  will 
suffice  to  show  instruments  of  writing  by  it  could  not  be 
legally  executed  by  it  in  any  other  form,  to  bind  the  corpora- 
tion, than  the  one  here  adopted  and  used.  By  the  act  of  1845, 
which  was  in  force  when  these  papers  were  executed,  it  is  pro- 
vided, in  the  44th  section,  that  any  religious  society  or  con- 
gregation may  assume  a  name  and  elect  or  appoint  any  number 
of  trustees  of  such  society,  who  shall  be  styled  trustees  of 
such  society,  by  the  name  aforesaid ;  and  the  title  to  the  land 
purchased  and  improvements  made  shall  be  vested  in  the 
trustees,  by  the  name  and  style  assumed.  Section  46  provides 
that  such  trustees  and  their  successors  shall  have  perpetual 
succession  and  existence,  and  hold  the  title  to  lands,  etc.,  and 
shall  be  capable,  in  law,  of  suing  and  being  sued,  by  the  name 
and  style  assumed.     Rev.  Stat.  1845,  p.  120. 

It  will  be  seen,  from  thcvse  provisions,  the  trustees  of  the 
religious  society  are  the  corporate  body,  with  perpetual  suc- 
cession, and  they  alone  can  act  for  the  society,  by  the  assumed 
name.  This  was  so  held  in  Ada  Street  M.  E.  Church  v.  Garn- 
sey,  QQ  111.  132. 

The  note  in  controversy  was  executed  for  the  church  in  the 
16—87  III. 
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only  proper  manner — by  the  trustees.  This  transaction  is 
clearly  a  transaction  of  the  Unitarian  Churchy  by  their  trustees, 
and  imposes  no  liability  on  any  one  of  the  trustees. 

The  court  did  right  in  setting  aside  the  confession  of  the 
judgment  on  the  cognovit^  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


William  Hennies  et  al. 

V. 

Mary  Yogel. 

1.  Discretion — staying  case  till  costs  of  former  suit  are  paid.  A  motion  by  a 
defendant  to  stay  proceedings  in  a  suit  until  the  plaintiff  pays  the  costs  in  a 
former  suit  brought  for  the  same  cause,  which  had  been  dismissed,  is  addressed 
to  the  discretion  of  the  court,  and  the  decisioij  can  not  be  reviewed.' 

2.  Practice- — improper  remarks  of  counsel.  It  is  the  duty  of  the  circuit  court, 
in  conducting  trials  by  jury,  to  restrain  every  effort  of  the  parties  or  their  coun- 
sel to  bring  before  the  jury  matters  which  are  foreign  to  the  issues,  and 
especially  to  exclude  all  such  matter  where  it  has  a  tendency  to  excite  the 
prejudices  of  the  jury. 

3.  If  a  plaintiff's  attorney,  in  his  opening  speech  to  the  jury,  with  the  per- 
mission of  the  court,  and  against  the  defendants'  objection,  should  state  that, 
on  a  former  trial,  the  defendants  had  suborned  their  little  son,  then  a  child  of 
four  years,  to  commit  perjury  by  swearing  that  his  father  did  not  strike  plain- 
tiff with  a  hatchet,  and  that  one  of  the  defendants  had  committed  perjury  in 
his  affidavit  for  a  change  of  venue,  it  would  furnish  good  ground  for  reversing 
a  judgment  rendered  for  the  plaintiff. 

4.  Damages — whether  excessive.  In  trespass  for  an  assault. and  battery  with 
a  hatchet,  striking  the  plaintiff  on  the  head,  when  there  was  considerable 
provocation,  and  no  very  serious  or  permanent  injury  inflicted,  $1700  damages 
found  by  the  jury  was  regarded  by  a  majority  of  the  court  as  excessive. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  N.  J.  PiLLSBURY,  Judge,  presiding. 

This  was  an  action  of  trespass,  brought  by  Mary  Yogel, 
against  William  Hennies  and  Anna  Hennies,  his  wife.  The 
case  was  in  this  court  before,  and  the  judgment  for  the  plain- 


1877.]  Hennies  et  al.  v.  Yogel.  243 

Opinion  of  the  Court. 

tiffs  reversed  for  a  misjoinder  of  parties  plaintiff.  QQ  111.  401. 
It  seems  the  plaintiff  and  her  daughter,  and  others,  broke 
open  a  house  of  William  Hennies,  took  possession  and  put  out 
his  furniture.  When  he  went  to  see  about  the  matter,  a  diffi- 
culty occurred,  in  which  it  was  claimed  both  he  and  his  wife 
assaulted  and  struck  the  plaintiff,  and  that  he  struck  her  on 
the  head  with  a  hammer,  or  hatchet.  It  apj^eared  that,  if  he 
did  so  strike,  there  was  considerable  provocation.  It  does 
not  clearly  appear  that  the  injury  to  the  plaintiff'  was  very 
serious  or  permanent  in  its  nature.  The  venue  was  changed 
from  Livingston  to  Iroquois  county,  where  a  trial  was  had, 
resulting  in  a  verdict  and  judgment  of  $1700  in  favor  of  the 
plaintiff. 

Mr.  Charles  J.  Beattie,  Mr.  Komeo  T.  Perry,  and  Mr. 
Albert  E.  Armsbury,  for  the  appellants. 

Mr.  L.  E.  Payson,  and  Mr.  D.  L.  Murdock,  for  the  ap- 
pellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  action  of  trespass  vi  et  armis,  by  appellee,  against 
appellants,  for  an  alleged  assault  and  battery.  Defendants 
pleaded  not  guilty,  and  several  special  pleas.  Issues  were 
formed  and  tried  by  a  jury,  and  verdict  went  against  the 
appellants  for  $1700.  Motion  for  new  trial  was  denied,  and 
judgment  rendered  upon  the  verdict.  Appellants  bring  the 
record  here,  and  ask  that  the  judgment  be  reversed. 

One  ground  of  complaint  is,  that  the  court  refused  to  stay 
proceedings,  on  motion,  until  appellee  should  pay  the  costs  of 
a  former  action,  for  the  same  cause  of  action,  which  had  been 
dismissed.  This  presented  a  question  for  the  discretion  of 
the  circuit  court,  and  can  not  properly  be  reviewed  in  this 
court. 

It  is  insisted  that  the  verdict  is  not  supported  by  the  evi- 
dence, and  is  plainly  against  the  weight  of  the  evidence. 
After  a  careful  consideration  of  all  the  evidence,  we  think  the 
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finding  is  supported  by  the  evidence,  and  we  can  not  say  the 
verdict  is  so  plainly  against  the  weight  of  the  evidence  as  to 
require  that  the  same  be  disturbed  on  that  ground. 

The  objections  urged  against  the  rulings  of  the  court  as  to 
instructions  can  not  be  sustained.  We  deem  it  unnecessary 
to  discuss  them  in  detail. 

It  is  insisted  that  a  new  trial  should  have  been  granted,  for 
the  reason  that  (as  alleged  by  appellants)  appellee's  attorney, 
i&ith  the  permission  of  the  court,  and  against  the  objection  of 
appellants,  "in  his  opening  speech  to  the  jury,  stated  that, 
on  a  former  trial  of  this  case,  the  defendants  had  suborned 
their  little  son,  then  a  child  of  four  years,  to  commit  perjury 
by  swearing  that  his  father  did  not  strike  plaintiff  with  a 
hatchet,  t-  ^  >^  r^j-^^j  ^}jg^^  -^y  Hennies  had  committed 
perjury  when,  in  his  affidavit  for  a  change  of  venue,  he  stated 
that  the  people  of  Livingston  county  were  prejudiced  against 
him.''  Were  this  true,  it  would,  indeed,  be  good  cause  for 
reversing  this  judgment.  It  is  the  duty  of  the  circuit  court, 
in  conducting  trials  by  jury,  to  restrain  every  effort  of  the 
parties  to  bring  before  the  jury  matters  which  are  foreign  to 
the  issues  to  be  tried,  and  especially  and  scrupulously  to  ex- 
clude all  such  matter  when  the  same  has  a  tendency  to  excite 
the  prejudices  of  the  jury  against  a  party  to  the  issue. 

Unfortunately  for  the  success  of  this  objection  in  this  case, 
the  charge  is  not  sustained  by  the  transcript  of  the  record. 
The  extract  above  is  copied  verbatim  from  the  abstract  pre- 
pared and  filed  by  appellants'  attorney  in  this  case.  An 
examination  of  the  transcript  shows  that  "  defendants'  attor- 
ney objects  to  the  counsel  for  the  plaintiff,  in  his  opening  the 
case  to  the  jury,  stating  anything  about  what  the  testimony 
was  on  the  other  trial,"  and  that  the  objection  was  overruled; 
but  the  transcript  of  the  record  does  not  show  that  one  word 
was,  in  fact,  said  on  that  subject  to  the  jury;  much  less  does 
it  show  that  the  matter  found  in  the  abstract  was  stated  to  the 
jury.  The  transcript  also  shows  that  the  attorney  for  the 
defendants  below  "objected  to   the  counsel   saying  anything 
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about  the  affidavit  of  Mr.  Hennies/^  and  the  court  stated  that 
it  was  "  immaterial. ^^  The  record  does  not  show  that  the 
contents  of  the  affidavit  were  discussed  at  all  by  the  plaintiff  ^s 
attorney.  It  is  much  to  be  regretted  that  such  a  discrepancy  is 
ever  encountered.  To  incorporate  in  the  abstract  matter  not 
found  in  the  record,  is  ever  reprehensible.  If  done  inad- 
vertently, it  indicates  culpable  negligence ;  if  done  with  inten- 
tion to  mislead  this  court,  it  is  sheer  dishonesty. 

It  is  also  insisted  that  the  damages  are  excessive.  To  some 
members  of  the  court  they  seem  unreasonably  large,  but,  after 
mature  consideration  of  all  the  proofs,  we  are  not  convinced 
that  the  verdict  is  the  result  of  passion  or  prejudice. 

Per  Curiam:  After  the  opinion  was  filed  in  this  case,  a 
petition  was  filed  for  a  rehearing,  on  the  consideration  of 
which,  we  became  satisfied  that  the  damages  found  by  the 
jury  were  excessive,  and  a  rehearing  was  accordingly  granted. 

On  the  rehearing,  having  gone  over  the  whole  case,  a  ma- 
jority of  the  court  still  adhere  to  all  that  was  said  and  deter- 
mined by  the  former  opinion,  except  as  to  the  damages  not 
being  excessive.  The  majority  are  satisfied  that  they  are  out 
of  all  proportion  to  the  injury  inflicted.  After  making  all 
due  allowance  for  punitive  damages  and  for  aggravation  that 
the  jury  may  have  believed  attended  the  assault,  the  majority 
think  they  are  so  large  as  to  clearly  indicate  that  the  jury 
must  have  acted  under  prejudice  or  been  inflamed  by  passion. 

The  judgment  will,  therefore,  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


246  The  People  v.  Seaman's  Friend  Soc.   [Sept.  T. 

Opinion  of  the  Court. 


The  People  ex  rel.  Louis  C.  Huck 

V. 

The  Western  Seaman's  Friend  Society. 

1.  Taxation — against  lohom  assessed.  Where  the  legal  title  to  property 
appears  in  one  who,  in  fact,  is  but  a  trustee  for  another,  but  the  trust  is  not 
declared,  and  there  is  nothing  to  indicate  it  to  the  revenue  officers,  it  is  right- , 
fully  assessed  in  the  trustee's  name,  under  the  law.  If  the  property  is  trust 
property,  and  subject  to  taxation,  the  trustee  should,  no  doubt,  list  it  in  the 
name  of  the  equitable  owner. 

2.  Same  —  exe7npiion — public  charity.  The  institutions  of  purely  public 
charity  whose  property  is  exempted  from  taxation  must  be  corporations,  and 
it  may  be  well  doubted  whether  such  exemption  was  designed  to  embrace  more 
than  institutions  of  public  charity  such  as  are  founded  and  maintained  by 
the  State,  as  contradistinguished  from  those  founded  by  private  enterprise, 

3.  The  clause  of  the  second  section  of  the  Revenue  act  of  1872,  exempting 
the  property  of  institutions  of  public  charity,  has  exclusive  reference  to  insti- 
tutions or  corporations  created  by  the  laws  of  this  State,  and  does  not  embrace 
foreign  corporations  that  may  locate  branches  in  this  State. 

4.  Same — exemptions  construed  strictly.  Under  the  constitutional  provision 
requiring  all  taxes  to  be  imposed  equally  upon  the  property  of  persons  and 
corporations,  exemptions  from  such  burdens  are  to  be  construed  strictl}^,  and 
not  extended,  by  judicial  construction,  to  embrace  other  property  than  is 
plainly  expressed  in  the  law.  ^ 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Martin  E.  M.  Wallace^  Judge^  presiding. 

Mr.  Francis  Adams,  for  the  appellants. 

Mr.  J.  W.  Waughop,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  an  application,  by  the  collector  of  Cook  county, 
for  judgment  for  taxes  against  delinquent  lands  and  town  lots, 
made  at  the  July  term  of  court,  1877.  Among  others,  lots  1 
and  2,  except  south  40  feet  of  block  QQ,  were  reported  delin- 
quent for  the  year  1876.  The  ^^  Western  Seaman's  Friend 
Society''  appeared  and  objected  to  any  judgment  against  the 
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property,  on  the  ground  it  was  the  owner,  and  that  it  was  an 
'^  institution  "  of  "  purely  public  charity.''  The  objection  was 
sustained,  and  from  the  judgment  rendered  the  People  prose- 
cute this  appeal. 

Among  property  exempt  from  taxation  by  the  second  sec- 
tion of  the  Revenue  act  of  1872,  in  the  seventh  paragraph,  is 
that  of  ^^all  property  of  institutions  of  purely  public  charity, 
when  actually  and  exclusively  used  for  such  charitable  pur- 
poses, not  leased  or  otherwise  used  with  a  view  to  profit."  It 
is  under  this  provision  of  the  statute  the  objector  claims  the 
property  against  which  judgment  is  sought  is  exempt  from 
taxation. 

It  appears  the  objector  is  a  corporation  created  by  the  Gen- 
eral Assembly  of  the  State  of  Ohio,  by  "  An  act  to  incorporate 
the  Western  Seaman's  Friend  Society  of  Cleveland."  Power 
was  granted  to  the  corporation  to  acquire  real  and  personal 
property,  and  sell  and  convey  the  same,  provided  the  annual 
income  therefrom  shall  not  exceed  |40,000,  and  among  other 
powers  conferred  was  authority  to  establish  branches  of  the 
parent  society ;  and  when  the  determination  to  become  incorpo- 
rated, with  the  name  of  the  branch  and  its  officers,  shall  have 
been  declared,  and  recorded  as  provided  in  the  act,  such  *^^branch 
shall  be  a  body  corporate."  No  authority  was  given  to  estab- 
lish branches  elsewhere  than  in  the  State  of  Ohio,  but  if  there 
had  been,  such  grant  of  power  would  have  been  inoperative 
beyond  the  territorial  effect  of  the  law  creating  the  corpora- 
tion. The  society  did,  however,  establish  a  branch  in  Chicago, 
on  the  property  against  which  the  taxes  contested  were  assessed, 
and  has  erected  thereon  extensive  buildings  for  its  use. 

The  object  of  the  society,  as  declared  in  the  act  incorpo- 
rating it,  is,  ^^  for  the  disseminating  moral  and  religious  in- 
struction, and  other  charities,  among  sailors  and  laborers  doing 
business  on  our  Western  waters."  The  society's  buildings  are 
in  charge  of  a  superintendent  appointed  by  the  management 
of  the  home  office,  and  is  used  chiefly  as  a  boarding  and  lodg- 
ing house  for  '^  sailors,  stevedores,  dock-men,  and  that  class 
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of  men/'  but  other  persons  are  accommodated  with  both  lodg- 
ing and  board.  All  that  are  able  are  required  to  pay  some- 
thing for  what  they  get/ and  under  that  arrangement  some 
persons  entertained  pay  as  high  as  $4.50  per  week,  and  others 
pay  but  trifling  sums,  according  to  their  ability,  while  still 
others  are  maintained  gratuitously.  The  charges,  when  any 
are  made,  are  graduated  according  to  the  accommodations 
furnished.  All  the  income  derived  from  boarders,  lodgers  or 
transient  persons,  is  appropriated  to  maintaining  the  institu- 
tion. No  part  of  it  is  divided  as  private  gain  to  the  officers. 
Religious  services^  are  held  in  the  building,  but  no  part  of  it 
seems  to  be  used  exclusively  for  that  purpose.  The  society 
bought  the  property  and  paid  for  it,  but,  for  convenience,  it 
was  conveyed,  by  deed  absolute  in  its  terms,  to  Benjamin 
Frankland,  who  testifies  he  claims  no  personal  interest  in  the 
property,  but  holds  it  in  trust  for  the  corporation,  of  which 
he  is  one  of  the  directors,  and  superintendent  of  the  Chicago 
house. 

Our  statute  provides,  all  real  property  in  this  State,  subject 
to  taxation,  shall  be  '^  listed  to  the  owner  thereof.''  As  we 
have  seen,  the  legal  title  to  the  property  assessed  was  in  a 
private  individual.  No  trust  had  then  been  declared,  and,  so 
far  as  appeared  of  record,  or  the  officers  making  the  assess- 
ment could  know,  a  private  citizen  was  the  owner,  in  the 
sense  that  term  is  used  in  the  revenue  law.  That  being  so, 
the  property  was  rightfully  assessed  in  that  way,  under  the 
revenue  law,  notwithstanding  the  equitable  title  may  have 
been  in  another  person  or  corporation.  If  it  was  trust  prop- 
erty, it  was,  no  doubt,  the  duty  of  the  trustee  to  list  the  prop- 
erty, if  subject  to  taxation,  in  the  name  of  the  party  for  whose 
benefit  it  was  held ;  but  that  he  did  not  do.  Conceding  the 
property  was  subject  to  taxation,  it  is  immaterial  whether  it 
was  listed  in  the  name  of  the  apparent  owner,  or  by  the  trustee 
in  the  name  of  the  equitable  owner. 

Property  exempt  from  taxation  under  that  clause  of  the 
revenue  law  cited,  is  property  of  "  institutions  of  purely  pub- 
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lie  charity/'  Such  institutions  must  be  corporations,  or  else 
they  would  not  be  capable  of  taking  and  holding  property, 
either  real  or  personal.  What  institutions  had  the  General 
Assembly  in  view,  in  providing  for  exemption  from  taxation 
as  to  their  property?  Primarily,  the  legislature  must  have 
meant  such  institutions  of  public  charity  as  have  been  or  may 
be  established  by  the  laws  of  this  State — such  as  asylums  for  the 
care  of  the  insane,  deaf  and  dumb,  and  blind,  and  other  insti- 
tutions exclusively  for  the  relief  of  that  unfortunate  class  of 
persons  who  are  maintained  by  the  public  charity  of  the  State. 
Under  our  constitution,  that  requires  that  all  taxes  shall  be 
imposed  equally  upon  the  property  of  persons  and  corpora- 
tions, exemptions  from  such  burdens  are  to  be  construed 
strictly,  and  are  not  enlarged  or  made  to  embrace  other  sub- 
jects, by  judicial  construction,  than  those  plainly  expressed  in 
the  act.  It  may  be  well  doubted  whether  that  clause  of  the 
statute  was  intended  by  the  legislature  to  embrace  more  than 
institutions  of  public  charity,  such  as  have  been  founded  and 
are  maintained  solely  by  the  State,  as  contradistinguished  from 
institutions  founded  by  private  enterprise  for  the  dispensation 
of  private  charities.  Belonging  to  the  latter  class  is  the 
institution  noAV  seeking  exemption  from  taxation  on  its  prop- 
erty. It  was  founded  by  private  enterprise,  is  maintained 
chiefly  by  donations  from  benevolent  persons,  and  is  an  almoner 
of  purely  private  charity. 

But  if  a  broader  construction  could  be  given  to  the  statute, 
and  it  could  be  held  to  embrace  all  institutions  that  dispense 
charity,  whether  public  or  private,  and  the  property  used 
exclusively  for  that  purpose,  there  is  still  a  valid  reason  why 
the  property  in  this  case  is  not  exempt  from  its  just  propor- 
tion of  taxation.  The  statute  must,  in  any  event,  be  under- 
stood to  have  exclusive  reference  to  institutions  or  corporations 
created  by  the  laws  of  this  State,  and  not  to  foreign  corpora- 
tions that  may  choose  to  locate  branches  in  this  State.  It  is 
only  by  that  comity  that  exists  between  States  that  foreign 
corporations  are  permitted  to  transact  in  this  State  the  business 
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for  wliicli  they  were  created.  The  General  Assembly  has 
manifested  no  intention  to  relieve  the  property  situated  in  this 
State^  belonging  to  such  corporations^  no  matter  what  their 
objects  may  be^  whether  charitable  or  otherwise,  from  the 
burdens  of  taxation,  even  if  it  possesses  the  power  under  the 
constitution  to  do  so. 

In  any  view  that  can  be  taken,  the  property  assessed  is 
liable  to  taxation  under  the  revenue  laws  of  the  State,  and  the 
judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  r 

Mr.  Justice  Dickey  dissenting. 


Maey  Kennedy 

'^' 
William  Kennedy. 

1.  Residence — of  wife  foUotos  that  of  her  husband.  In  law,  the  domicil  of  the 
husband  is  that  of  his  wife,  and  her  residence  follows  that  of  the  husband. 

2.  Divorce — desertion.  When  a  husband  acquires  a  new  home,  it  is  the  duty 
of  his  wife  to  go  with  him.  and  if  she  refuses,  without  justification,  for  two  years, 
the  husband  will  be  entitled  to  a  divorce. 

3.  Same — condonation.  In  the  case  of  condonation,  there  is  an  express  or 
implied  agreement  that  the  party  forgiving  does  so  only  on  the  condition  that 
the  party  forgiven  will  not  repeat  the  offense,  but  will  perform  all  marital 
duties  the  relation  imposes. 

4.  Where  a  wife  refused  to  go  with  her  husband  to  a  new  home  acquired  by 
him,  and,  without  cause  or  justification,  deserted  him  for  more  than  two  years, 
it  was  held,  that  the  husband  cohabiting  with  her,  at  her  brother's  house,  on  one 
occasion  within  the  two  years,  when  she  still  refused  to  go  and  live  with  him, 
did  not  have  the  eflFect  to  bar  him  of  the  right  to  a  decree  of  divorce. 

5.  In  questions  of  desertion,  the  intentions  of  the  person  absenting  himself 
has  a  large,  if  not  a  controlling  influence.  If  the  party  leaves  with  the  inten- 
tion of  returning,  and  continues  to  provide  for  his  wife  and  family,  and  is 
kept  away  over  two  years,  this  will  be  no  desertion  or  abandonment,  within 
the  meaning  of  the  divorce  act. 
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Appeal  from  the  Circuit  Court  of  Grundy  county ;  the  Hon. 
JosiAH  McRoBERTS,  Judge,  presiding. 

Messrs.  Hile  &  Dibell,  and  Mr.  J.  N.  Eeading,  for  the 
appellant. 

Mr.  P.  A.  Armstrong,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellee,  in  February,  1877,  filed  his  bill  against  appellant 
to  obtain  a  divorce,  for  alleged  desertion  for  more  than  two 
years.  It  appears  the  parties  were  married  in  1842,  and  had 
lived  together  as  man  and  wife  until  in  October,  1874 ;  that 
appellee  then  changed  his  residence  from  his  old  homestead 
to  a  new  one,  about  three-fourths  of  a  mile  distant ;  that  he, 
with  the  consent  of  his  wife,  conveyed  his  old  homestead  to 
her  brother,  Patrick  Kenrick,  in  July,  1873,  she  joining  in 
the  conveyance,  but  when  he  came  to  move  to  his  new  home, 
in  the  autumn  of  the  next  year,  she  refused  to  go  with  him, 
stating  that  she  would  not  leave  the  old  home,  but  would 
remain  there  with  her  brother,  and  that  she  would  not  live 
with  him  any  longer  to  assist  him  in  accumulating  money  to 
be  left  to  his  heirs  in  Ireland. 

It  appears  there  were  no  children  born  of  the  marriage ; 
that  their  married  life  had  been  happy  and  contented;  that 
Patrick  and  Catharine  Kenrick,  a  brother  and  sister  of  appel- 
lant, had  lived  with  and  formed  a  part  of  the  family  of  ap- 
pellee, and  that  he  and  Kenrick  had,  as  partners,  carried  on 
farming  and  stock  raising,  becoming  owners  of  real  estate  and 
personal  property  in  common ;  that  on  a  division,  Kenrick  took 
the  old  farm  or  homestead,  and  appellee  the  new  or  prairie  farm ; 
that  there  was  no  unpleasant  altercation  between  appellee 
and  appellant,  but  she  positively  refused  to  go  with  him  to  his 
new  home,  and  persistently  refused  to  do  so  for  more  than  two 
years  from  the  time  he  went  there,  and  before  he  filed  his  bill. 

The  defense  set  up,  and  relied  on  in  the  answer,  is,  that  he 
deserted  her  by  removing  to  his   new  home;    that  she  was 


252  Kennedy  v.  Kennedy.  [Sept.  T. 

Opinion  of  the  Court. 

willing  to  live  with  him  at  their  old  home,  but  was  unwilling 
to  go  to  the  new  one.  She  charges  generally,  that  he  became 
addicted  to  the  use  of  liquor,  which  at  times  rendered  him  help- 
less, and  she  feared  to  live  with  him  alone  and  away  from  her 
brother  and  sister;  that  she  had  urged  him  to  remain  and 
live  with  her  and  her  brother  and  sister  on  the  old  farm,  but 
he  refused ;  that  during  the  two  years,  he  at  one  time  returned, 
and  remained  two  days  and  one  night,  with  her  and  her  bro- 
ther, at  the  old  place;  that  she  then  solicited  him  to  return 
and  live  with  them. 

The  evidence  shows,  that  appellee,  in  the  month  of  August, 
1875,  at  the  funeral  of  his  sister-in-law,  Catharine  Kenrick, 
went  to  Patrick  Kenrick^s  on  the  night  of  the  wake,  and  re- 
mained and  attended  the  funeral  the  next  day,  and  returned 
and  remained  during  the  next  night,  sleeping  in  the  same  bed 
with  appellant,  and  then  leaving.  This  seems  to  have  been 
the  only  occasion  when  he  visited  this  family.  She  on  three 
or  four  occasions  went  to  his  farm,  and  remained  a  short  time, 
but  did  not  offer  to  live  with  him  there,  but  was  willing  to  do 
so  at  her  brother's  place,  but  not  otherwise.  The  jury  found 
a  verdict  in  favor  of  complainant,  and  the  court  rendered  a 
decree  granting  a  divorce,  from  which  defendant  appeals. 

In  the  case  of  Davis  v.  Davis,  30  111.  180,  the  general  and 
well  recognized  rule  of  law  was  announced,  that  the  domicil  of 
the  husband  is  that  of  the  wife.  And  the  rule  was  recognized 
in  the  case  of  Ashbaugh  v.  Ashhaugh,  17  111.  476,  where  it  was 
said,  the  residence  of  the  wife  follows  that  of  the  husband. 
Nor  are  we  aware  that  a  different  rule  has  been  announced 
where  the  common  law  obtains.  This,  then,  made  appellee's 
new  home  appellant's  home,  and  she  deserted  it  and  him  for  the 
period  of  more  than  two  years,  without  any  just  cause.  Under 
the  marriage  relation  it  was  her  duty  to  go  with  him,  but  this 
she  refused  to  do,  without  justification.  And  this  entitles 
appellee,  under  the  statute,  to  the  decree  of  divorce,  unless  he 
has  done  some  act  to  bar  his  right. 

Then,  does  the  fact  that  he,  within  the  space  of  two  years, 
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went  to  her  brother's  and  remained  with  her  during  one  night 
and  a  portion  of  two  days,  change  the  attitude  of  the  case  ? 
He  was  not  only  willing,  but  anxious  that  she  should  live  with 
him.  He  had  provided  her  a  home  surrounded  with  ordinary 
means  of  enjoying  comfort,  and  desired  her  to  come  and  live 
with  him  at  his  home,  but  she  at  all  times  refused,  unless  he 
would  live  with  her  brother  on  his  farm,  in  his  house,  and  of 
course  in  a  subordinate  position. 

In  questions  of  desertion,  the  intention  of  the  persons  ab- 
senting themselves  has  a  large,  if  not  a  controlling  influence. 
Important  business  interests  not  unfrequently  require  the  ab- 
sence of  the  husband  as  long  or  longer  than  the  statutory 
period,  and  yet,  if  he  left  with  the  intention  of  returning,  and 
continues  to  provide  for  his  family,  he  does  not  thereby  lose 
his  residence,  nor  can  he  be  held  to  have  deserted  or  aban- 
doned his  wife,  within  the  meaning  of  the  divorce  law.  And 
the  same  would  no  doubt  be  true  of  the  wife,  if  her  absence 
were  necessary  and  proper,  for  a  similar  period.  This,  under 
the  statute,  would  be  considered  reasonable  cause,  where  there 
is  an  intention  of  returning.  After  such  absence  has  com- 
menced, if  the  party  should  change  the  intention  and  deter- 
mine not  to  return,  from  that  time  forward,  however,  it  would 
be  held  a  desertion,  without  reasonable  cause.  "Whilst  the 
intention  of  the  absent  party  will  be  considered,  to  determine 
whether  it  is  wilful,  which  it  must  be  within  the  requirements 
of  the  statute,  the  intention  of  the  other  party,  not  acted  on 
or  attempted  to  be  carried  into  effect,  can  not  matter. 

Here,  appellant's  absence  was  wilful,  persistent,  and  con- 
tinued for  more  than  two  years.  She  never  offered  to  go  to 
and  live  with  him  at  any  time  after  they  separated.  Her  mind 
seemed  to  be  fixed  and  determined  not  to  go  to  and  live  with 
him,  and  his  going  to  and  remaining  with  her  during  one 
night  and  a  portion  of  two  days,  made  no  change  in  that  pur- 
pose. Her  desertion,  then,  was  clearly  wilful,  within  the  mean- 
ing of  the  statute. 

Nor  did  he,  so  for  as  this  record  discloses,  ever  consent  to 
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her  absence.  On  the  contrary  he  seems  at  all  times  to  have 
wished  her  to  return  and  live  with  him.  But  it  is  urged^  that 
by  cohabiting  with  her  at  her  brother's  he  condoned  or  for- 
gave her  former  desertion.  We  think  that  such  an  inference 
is  not  warranted  from  the  fact.  It  was  not  then  or  at  any 
other  time  agreed  that  she  would  return  and  perform  all  her 
marital  duties.  It  was,  at  most,  only  a  recognition  of  a  portion 
of  those  duties,  wholly  refusing  the  performance  of  all  the 
others,  and  there  was  a  refusal  of  all  afterwards.  In  cases  of 
condonation,  there  is  an  express  or  implied  agreement,  that 
the  party  who  forgives  the  other,  does  so  only  on  the  condi- 
tion that  the  party  forgiven  will  not  repeat  the  offense,  but 
will  perform  all  marital  duties  the  relation  imposes.  Here, 
appellant  neither  agreed  to,  nor  did  she  ofPer  to,  or  show  the 
least  disposition  to  do  so  in  the  future. 

It  can  not  be  inferred  from  that  single  act,  nor  is  there  any 
evidence  to  show,  that  she  agreed  or  intended  to  permanently 
resume  their  marriage  relations,  or  that  it  was  understood  that 
her  absence  might  continue.  Such  an  inference  is  not  war- 
ranted. Had  she  gone  to  his  house  and  they  had  so  cohabited, 
then  there  would  have  been  entirely  a  different  question  pre- 
sented. So,  if  she  had  offered  to  return,  and  he  had  refused 
to  receive  her  to  his  home.  We  are  of  opinion  that  the 
evidence  shows  a  wilful  desertion  on  the  part  of  appellant, 
without  any  reasonable  cause,  within  the  meaning  of  the  statute, 
for  the  space  of  more  than  two  years,  and  that  the  continuity 
of  the  time  was  not  interrupted,  and  that  the  decree  is  right, 
and  must  be  affirmed. 

Decree  affirmed. 
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Nathaniel  A.  Stevenson 

V. 

School  Directors  of  District  No.  1,  T.  28  N.^  R.  14  W. 

1.  School  teacher — must  prove  his  right  to  teach.  To  entitle  a  school  teacher 
to  recover,  under  a  contract  to  teach,  in  a  case  where  the  directors  refuse  to  allow 
him  to  teach,  he  must  prove  or  offer  to  prove  the  possession  of  a  certificate 
authorizing  him  to  teach  at  the  time  of  his  employment. 

2.  School  law  —  directors  can  not  employ  teacher  to  commence  after  current 
year.  School  directors  have  no  power  to  make  contracts  for  the  employment 
of  teachers  for  terms  to  commence  beyond  the  expiration  of  the  current  school 
year,  but  they  may  make  a  contract  for  teaching  a  term  extending  a  reasonable 
time  beyond  the  current  school  year,  when  made  in  good  faith  and  not  for  the 
purpose  of  forcing  on  the  district  an  unsatisfactory  teacher. 

3.  Same — poioers  of  directors.  The  powers  of  school  directors  are  limited  to 
those  expressly  granted,  or  such  as  result  by  necessary  implication  from  those 
granted. 

Writ  of  Error  to  the  Circuit  Court  of  Iroquois  county  -, 
the  Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

Messrs.  Blades,  Kay  &  Evans,  for  the  plaintiff  in  error 

Mr.  M.  B.  Wright,  and  Mr.  Robert  Doyle,  for  the  de- 
fendants in  error. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

Plaintiff  in  error  claims  to  have  been  employed  by  two 
school  directors,  on  the  10th  day  of  December,  1875,  to  teach 
a  district  school  for  the  term  of  nine  months,  commencing  on 
the  third  day  of  April,  1876 ;  that  he  was  ready,  and  offered  to 
teach  the  school,  but  was  prevented  from  so  doing  by  the 
school  directors.  On  the  trial,  he  offered  in  evidence  an  in- 
strument in  writing  tending  to  prove  the  making  of  a  contract, 
as  claimed  by  him,  but  this,  on  objection  by  counsel  of  de- 
fendants in  error,  was  excluded  by  the  court.  He  also,  in  the 
same  connection,  offered  to  prove  that,  on  the  third  day  of 
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April,  1876,  when  he  was  on  the  way  to  the  school  house,  he 
was  met  by  two  of  the  directors  and  requested  to  delay  com- 
mencing the  school  for  one  week,  on  account  of  bad  roads, 
which  he  agreed  to,  and  that,  before  that  time  arrived,  he  was 
notified  by  the  directors  that  his  services  were  not  needed,  and 
that  they  had  employed  another  teacher ;  and  also,  that  after 
the  agreement  to  postpone  commencement  of  the  school,  the 
directors  requested  him  to  take  less  than  the  contract  price  to 
teach  the  school,  which  he  declined  to  do ;  but  this  evidence 
was  also  excluded  by  the  court. 

Judgment  was  rendered  for  the  defendants  in  error,  and 
the  only  question  before  us,  therefore,  is,  did  the  court  err  in 
excluding  this  evidence? 

It  does  not  appear  from  the  abstract  that  plaintiff  in  error 
proved,  or  offered  to  prove,  that,  when  the  contract  was  made, 
or  when  the  school  was  to  have  been  commenced,  he  had  a  cer- 
tificate of  qualifications  as  a  teacher,  obtained  under  the  provi- 
sions of  the  statute.  It  is  provided  by  sec.  52,  of  the  School  law, 
(Rev.Stat.  1874,  p.  964,)  that  "No  teacher  shall  be  entitled  to 
any  portion  of  the  common  school  or  township  fund,  or  other 
public  fund,  or  be  employed  to  teach  any  school  under  the  con- 
trol of  any  board  of  directors  of  any  school  district  in  this  State, 
who  shall  not,  at  the  time  of  his  employment,  have  a  certificate  of 
qualification  obtained  under  the  provisions  of  this  act.'^  *  *  >I^ 
Unless,  therefore,  at  the  time  the  alleged  contract  was  made, 
he  had  such  a  certificate — one  under  which  he  could  fully  per- 
form his  part  of  the  contract — that  is,  one  entitling  him  to 
teach  during  the  entire  term,  the  contract  would  be  a  nullity; 
and,  by  analogy  to  previous  decisions,  it  would  seem  clear  that, 
to  entitle  him  to  recover,  he  should  have  proved,  or  have 
offered  to  prove,  the  possession  of  such  certificate.  Casey  v. 
Baldridge  et  al.  15  111.  65;  Smith  v.  Curry  et  al.  16  id.  147; 
Botkin  et  al.  v.  Osborne,  39  id.  101 ;  Wells  v.  The  People  ex  rel. 
71  id.  532. 

Waiving  this  objection,  however,  we  are  of  opinion  the 
court  properly  excluded  the  evidence   offered  of  the  written 
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contract,  because  school  directors  have  no  power  to  make  con- 
tracts for  the  employment  of  teachers  for  terms  to  commence 
beyond  the  expiration  of  the  current  school  year. 

The  law  provides  that  the  annual  election  of  school  direc- 
tors shall  be  on  the  first  Saturday  of  April,  when  one  director 
shall  be  elected  in  each  district.  (Rev.  Stat.  1874,  p.  959,  §  42.) 
After  the  election,  the  board  is  to  be  organized  by  the  selection 
of  a  president  and  clerk  from  their  number.  Id.  And  it  is 
the  duty  of  this  board  to  ''  establish  and  keep  in  operation,  for 
at  least  five  months  in  each  year,  and  longer,  if  practicable,  a 
sufficient  number  of  free  schools  for  the  proper  accommodation 
of  all  children  in  the  district  over  the  age  of  six  and  under 
twenty-one  years.     *     *     *     Ibid.  §  48. 

'  ^^  They  shall  appoint  all  teachers,  fix  the  amount  of  their 
salaries,  etc.     *     *     >!^     Ibid. 

"  They  shall  have  power  to  assign  pupils  to  the  several 
schools.     Ibid. 

i  ^^For  the  purpose  of  establishing  and  supporting  free  schools, 
for  not  less  than  five  nor  more  than  nine  months  in  each  year, 
and  defraying  all  the  expenses  of  the  same  of  every  descrip- 
tion, >!^  *  >[i  the  directors  of  each  district  shall  be  author- 
ized to  levy  a  tax  annually  upon  all  the  taxable  property  of 
the  district — not  to  exceed  two  per  cent  for  educational,  and 
three  per  cent  for  building  purposes,  to  be  ascertained  by  the 
last  assessment  for  State  and  county  taxes.  *  *  *  ^^  Ibid. 
§43. 

It  is  here  seen,  power  is  given  alone  with  reference  to  the 
current  year.  The  schools  to  be  provided,  the  teachers  em- 
ployed, the  taxes  levied,  etc.,  are,  as  clearly  as  language  can 
express  the  idea,  for  the  current  year.  No  other  power,  con- 
templating the  making  of  contracts  for  the  employment  of 
teachers  for  future  years,  can  be  found — and  the  rule  is  famil- 
iar, that  the  powers  of  school  directors  are  limited  to  those  ex- 
pressly granted,  or  such  as  result  by  necessary  implication 
from  those  granted. 

If  the  contract  here  sought  to  be  enforced  were  to  be  held 
17—87  III. 
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valid,  it  would  necessarily  be  because  the  board  of  directors 
are  unlimited  in  respect  of  contracting  for  future  services 
of  teachers  If  they  may  contract  for  services  to  be  commenced 
four  months  in  advance,  and  after  the  board  as  organized  shall 
cease  to  exist,  why  may  they  not  do  so  indefinitely?  If  they 
are  not,  in  this  respect,  limited  by  the  current  school  year, 
where  is  the  limit? 

We  apprehend  the  chief  purpose  in  having  annual  elections 
of  school  directors  is  to  enable  the  people,  through  this  mode, 
to  exercise  a  direct  influence  in  the  selection  of  teachers  and 
the  control  and  management  of  schools,  annually.  To  this 
end,  it  is  provided,'in  one  of  the  subdivisions  of  sec.  42,  supra, 
'^  At  the  annual  election  of  directors,  the  directors  shall  make 
a  detailed  report  of  their  receipts  and  expenditures  to  the 
voters  there  present.^'  And  again,  in  one  of  the  sub-divisions 
of  sec.  50,  it  is  provided,  "Every  school  established  under 
the  provisions  of  this  act,  shall  be  for  the  instruction  in  the 
brainches  of  education  prescribed  in  the  qualifications  for 
teachers,  and  in  such  other  branches,  including  vocal  music 
and  drawing,  as  the  directors  or  the  voters  of  the  district,  at  the 
annual  eleetion  of  directors,  may  prescribe.^^ 

Under  this  provision  it  could  not  be  known,  until  after  the 
annual  election  of  directors,  but  that  the  voters  of  the  district 
would  prescribe,  that  certain  branches  should  be  taught  beyond 
those  ordinarily  taught  in  district  schools — and  there  can,  ob- 
viously, be  no  intelligent  employment  of  a  teacher  until  it 
shall  be  known  what  is  required  to  be  taught. 

There  is,  doubtless,  no  objection  to  contracts  for  the  teach- 
ing of  terms  extending  for  a  reasonable  time  beyond  the  cur- 
rent school  year,  when  such  contracts  are  entered  into  in  good 
faith,  and  not  for  the  purpose,  merely,  of  forcing  upon  the  dis- 
trict an  unsatisfactory  teacher  or  defeating  the  will  of  the 
voters  at  the  annual  election.  But  we  think  the  spirit  and 
intent  of  the  law  are  clearly  repugnant  to  the  idea  that  one 
board  of  directors  may,  by  contracts  wholly  to  be  carried  out 
in  the  future,  divest  future  boards  of  directors  of  the  power  to 
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select  the  teachers  they  shall  desire,  for  the  terms  to  be  com- 
menced after  their  organization. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Thomas  Lyman 

V, 

John  J.  Smilie  et  al. 

Limitation — payment  of  taxes.  It  is  not  sufficient,  to  create  a  bar  under  the 
first  section  of  the  act  of  1839,  that  the  defendant  has  paid  taxes  for  seven 
successive  years  under  color  of  title,  where  the  first  payment  of  the  taxes  is 
not  seven  years  before  the  comnaencement  of  the  suit. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
JosiAH  McRoberts,  Judge,  presiding. 

Mr.  Edmund  S.  Holbrook,  for  the  appellant. 

Mr.  G.  D.  A.  Parks,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  ejectment,  in  the  Will  circuit  court,  originally 
brought  by  Walter  Wright,  plaintiff,  and  against  John  J. 
Smilie  and  Patrick  Richards,  defendants,  to  recover  posses- 
sion of  a  certain  tract  of  land,  described  in  the  declaration. 
The  plaintiff  having  died,  Thomas  Lyman,  as  his  devisee, 
was  permitted  to  prosecute  as  plaintiff.  There  was  a  trial  by 
jury,  and  a  verdict  for  the  plaintiff  as  to  one-fifth  of  the 
premises,  and  as  to  four- fifths  the  jury  found  the  defendants 
not  guilty.  A  motion  for  a  new  trial  was  denied,  and  judg- 
ment was  rendered  on  the  verdict,  to  reverse  which  plaintiff 
appeals. 

The  plaintiff  made  out  a  clear  title  from  the  government, 
and  rested. 
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The  defendant  claimed  to  defend  under  the  first  section  of 
the  Limitation  act  of  1839.  He  succeeded  in  showing  color 
of  title  and  payment  of  taxes  for  seven  successive  years,  and 
possession  taken.  The  infirmity  of  his  case  rests  in  this, 
that  his  first  payment  of  taxes,  to  make  seven  years,  was  not 
seven  years  before  suit  was  brought.  Suit  was  brought  De- 
cember 18,  1875;  taxes  were  first  paid  by  defendant  Febru- 
ary 1,  1869, — not  seven  years  before  suit  brought. 

In  Clark  v.  Lyon,  45  111.  388,  it  was  held,  under  the  Lim- 
itation act,  that  concurrence  of  three  things  was  required 
before  the  limitation  is  complete,  namely :  color  of  title,  pos- 
session, and  payment  of  taxes ;  and  further,  that  the  payment 
of  taxes  for  seven  years,  coupled  with  color  of  title  and  pos- 
session, was  not,  alone,  sufficient  to  create  the  bar;  a  period 
of  seven  years  must  have  intervened  the  day  when  the  first 
payment  of  taxes  was  made  and  the  day  of  the  commence- 
ment of  the  suit.  To  the  same  effect  is  McConnel  v.  Konepel, 
46  111.  519. 

There  not  being  the  requisite  concurrence  to  support  defend- 
ant's claim,  judgment  should  have  been  rendered  for  the  plain- 
tiff for  the  land. 

It  was  error  to  refuse  a  new  trial,  and  for  the  error  the 
judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

Judgment  reversed. 


Joseph  Pfirshing,  Surviving  Partner, 


Charles  H.  Falsh,  Guardian. 

1,  Appeal — from  alloivance  of  claims  against  an  estate,  hy  other  than  adminis- 
trator. The  statute  giving  any  person  aggrieved  the  right  to  appeal  from  the 
allowance  of  a  claim  against  an  estate,  an  appeal,  w^hen  taken  by  any  other 
person  than  the  administrator,  need  not  be  prosecuted  in  the  name  of  the  latter 
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In  such  case,  the  county  court  is  authorized  to  fix  the  penalty  of  the  appeal 
bond,  and  twenty  days  are  allowed  in  which  to  appeal. 

2.  Married  woman — liahility  of  her  separate  property  for  professional  services 
in  procuring  her  divorce.  In  the  absence  of  proof  to  show  that  a  married  woman 
ever  undertook  to  charge  her  separate  estate,  or  ever  contracted  to  pay  for 
professional  services  rendered  for  her  in  a  suit  for  divorce,  and  where  the  evi- 
dence shows  that  the  attorneys  looked  to  and  relied  upon  her  husband  and  his 
property  for  payment  of  their  fees,  and  procured  orders  against  the  husband 
for  the  same  from  time  to  time,  her  separate  estate,  after  her  death,  can  not  be 
held  liable  on  a  claim  filed  by  such  attorneys. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Mr.  John  C.  Barker,  for  the  appellant. 

Mr.  Henry  Binmore,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  case  originated  in  the  county  court  of  Cook  county, 
where  appellant  obtained  a  judgment  for  |2500  against  the 
estate  of  Elizabeth  Dinet,  deceased — a  balance  claimed  to  be 
due  the  firm  of  Driscoll  &  Pfirshing,  for  legal  services  rendered 
in  a  certain  divorce  suit,  in  which  Elizabeth  Dinet  was  com- 
plainant and  Joseph  Dinet  was  defendant.  The  guardian  of 
two  minor  heirs  of  Elizabeth  Dinet  appealed  to  the  circuit 
court,  where  a  trial  of  the  cause  resulted  in  a  judgment  against 
appellant  for  costs. 

It  is  first  contended,  the  circuit  court  erred  in  refusing  to 
dismiss  the  appeal,  on  the  grounds,  the  appeal  should  have  been 
prosecuted  in  the  name  of  the  administrator,  because  the  pen- 
alty of  the  bond  was  too  small,  and  for  the  further  reason  the 
appeal  was  perfected  too  late. 

The  first  and  second  of  these  objections  are  fully  answered 
by  sec.  123,  chap.  3,  Rev.  Stat.  1874,  page  126,  which  gives 
any  person  aggrieved  the  right  of  appeal,  and  provides,  in 
express  words,  that  the  county  court  may  fix  the  i:)enalty  of 
the  bond.  The  other  objection  is  fully  answered  by  sec.  Q^, 
p.  116,  of  the  same  statute,  which  allows  twenty  days  in  which 
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the  appeal  may  be  taken.  As  the  appeal  in  this  case  was 
taken  within  less  than  twenty  days  from  the  rendition  of  the 
judgment,  the  requirement  of  the  statute  in  this  regard  was 
observed. 

It  is  next  contended,  as  the  services  w^ere  rendered  for 
Elizabeth  Dinet,  although  she  was  at  the  time  a  married 
woman,  her  separate  estate  is  liable  for  the  payment  of  the 
same. 

It  will  not,  in  the  view  we  take  of  the  case,  be  necessary  to 
consider  this  question.  Appellant  has  not  showm  Elizabeth 
Dinet  contracted  or  agreed  to  pay  for  the  services,  nor  does  it 
appear  that  he  looked  to  her  or  her  separate  estate  for  payment 
while  the  litigation  was  pending  between  her  and  her  husband. 
On  the  other  hand,  it  is  apparent,  from  the  evidence,  that 
appellant  looked  to  Joseph  Dinet  and  his  property,  and  to 
this  source  alone,  for  compensation  for  the  fees  he  earned  in 
the  prosecution  of  the  case.  As  the  cause  progressed,  the 
court  in  which  the  cause  was  pending,  from  time  to  time, 
entered  orders  or  decrees  requiring  the  defendant  in  the  action 
to  pay  the  complainant's  solicitors  certain  sums  of  money, 
and  on  the  trial  of  the  cause  receipts  were  produced  showing 
the  payment  of  $1520  to  the  firm  of  Driscoll  <fe  Pfirshing. 
As  appears  from  the  testimony  of  appellant's  own  witness,  on 
cross-examination,  bills  for  the  services  claimed  in  this  case 
were  presented  to  the  circuit  judge  who  rendered  the  decree 
in  the  divorce  case,  and  it  also  appears  a  decree  was  rendered 
against  Joseph  Dinet  for  the  same,  by  consent.  It  may  be 
true  appellant  did  not  receive  as  large  an  amount  for  his  ser- 
vices as  he  anticipated, — but  if  that  be  true,  it  affords  no  ground 
for  pursuing  the  estate  of  Elizabeth  Dinet  for  a  claim  for 
wdiich  she  never  undertook  to  bind  her  separate  estate  or  even 
contracted  to  pay. 

It  is,  however,  contended,  some  expressions  in  the  opinion 
of  the  court  in  Dinet  v.  Elgenmann,  80  111.  274,  would  indi- 
cate that  the  estate  of  Elizabeth  Dinet  was  liable.  The  ques- 
tion in  regard  to  the  liability  of  the  estate  of  Elizabeth  Dinet 
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was  not  before  the  court  in  that  case,  and  anything  that  may 
there  have  been  said  has  no  bearing  here.  The  main  point  in 
that  case  was^  as  to  the  proper  construction  to  be  given  the 
language  of  a  decree  awarding  Driscoll  &  Pfirshing  ^'  the  sum 
of  $1500^  for  services  rendered  to  the  complainant  by  said 
Driscoll  &  Pfirshing,  as  her  solicitors  in  this  cause,  from  the 
commencement  of  the  same  until  the  time  of  the  rendition  of 
the  verdict  of  the  jury.^'  The  estate  of  Elizabeth  Dinet  was 
not  interested  in  the  construction  of  that  decree.  The  estate 
was  not  before  the  court,  and  we  perceive  no  ground  for  hold- 
ing that  any  expressions  used  in  that  case  could  be  relied  upon 
as  controlling  here. 

After  a  careful  examination  of  the  whole  record,  we  perceive 
no  ground  upon  which  appellant  can  recover,  and  the  judg- 
ment will,  therefore,  be  affirmed. 

Judgment  affirmed. 


Booker  Pickrel 

V. 

Laura  Rose. 


1.  Rescission  of  contract — written  proposition  accepted  excludes  verbal  offers. 
A  verbal  proposition  for  the  rescission  of  a  contract  for  the  sale  of  land  is 
superseded  by  a  written  proposal,  given  at  the  instance  of  the  other  party, 
which  is  kept,  without  notice  of  its  rejection,  and  possession  is  taken  under 
the  same.  The  verbal  propositions  being  excluded  by  the  written  one,  can  not 
be  admitted  in  evidence. 

2.  Contract — acceptance  of  proposal  by  acts.  A  party  can  not  accept  a  part, 
only,  of  a  written  proposition  for  a  contract,  and  at  the  same  time  rely  on  a 
portion  of  the  antecedent  verbal  offers ;  and  if  such  party  acts  under  a  written 
proposal,  and  avails  himself  of  all  the  rights  and  privileges  it  confers,  this 
will  show  an  acceptance. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 
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Messrs.  Douglass  &  Haevey,  for  the  appellant. 

Mr.  F.  S.  Murphy,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court  : 

About  the  5th  of  November,  1875,  appellant  sold  seventy 
acres  of  land  to  the  husband  of  appellee,  for  $1600.  The  pur- 
chaser paid  $800  at  the  time,  and  gave  his  notes  for  the  balance, 
payable  in  five  equal  annual  installments,  of  $160  each,  with 
interest.  Appellant  gave  a  bond  for  a  conveyance  on  the  pay- 
ment of  the  money,  but  time  of  payment  was  made  of  the 
essence  of  the  contract;  and  it  was  expressly  stipulated,  that 
in  case  of  failure  therein  the  intervention  of  equity  should  be 
forever  barred.  A  few  days  after  this  contract  was  executed 
the  purchaser  died,  and  no  administration  on  the  estate  has 
been  granted. 

In  January  or  February,  1876,  appellee,  the  widow  of  the 
deceased  purchaser,  saw  appellant,  to  ascertain  if  arrangements 
could  be  made  to  rescind  the  contract,  and  receive  back  the 
purchase  money.  She  claims  it  was  agreed  that  she  should 
go  on  the  place,  and  if  unable  to  pay  the  note  first  falling  due, 
appellant  was  to  cancel  the  agreement  and  pay  her  $500,  with- 
out rent  for  the  time  the  premises  were  thus  occupied.  This 
appellant  most  emphatically  denies,  but  says  he  made  and  de- 
livered to  her  this  written  proposition  : 

''  Wataga,  111,  Feb.  27,  1875. 

"  This  is  to  certify  that  I,  having  heretofore  offered  to  Mrs. 
Laura  Rose  $500,  and  the  notes  that  I  now  hold  against  her 
deceased  husband,  G.  Y.  Rose,  for  the  seventy  acres  of  land 
sold  by  me  to  him  last  fall,  if  she  wished  to  let  me  have  the 
possession  now,  or  if  she  wishes  to  keep  ih.Q  place  this  year, 
to  live  on  and  work  the  same  till  next  fall,  I  will,  in  the 
meantime,  try  to  assist  her  in  the  selling  of  the  place,  if  she 
chooses  then  to  sell,  or  if  she  wishes  me  to  take  back  the  place, 
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and  make  the  offer  good  as  above,  the  use  excepted,  at  any 
time  within  one  year. 

"  Given  under  my  hand,  the  date  above  written. 

Booker  Pickrel.'' 

Learning  that  the  proposition  would  require  the  payment 
of  rent  if  the  contract  should  be  rescinded,  she  again  saw 
appellant  some  days  afterwards,  and  asked  him  to  change  it 
so  as  to  state  that  rent  would  not  be  claimed,  but  this  he 
declined  to  do ;  but  she  nevertheless  went  into  possession  until 
the  following  November,  when  she  informed  appellant  she 
'^  guessed  ^^  she  would  have  to  surrender  up  the  place,  as  she 
could  not  raise  the  money  to  meet  the  payments,  and  she 
seems  to  have  removed  from  the  place,  but  did  not  take  with 
her  all  of  her  property,  nor  did  she  return  the  key  or  make 
any  formal  surrender  of  possession,  or  notify  appellant  that 
she  had  left.  She  denies  that  she  ever  accepted  this  proposi- 
tion, but  she  nowhere  states  that  she  ever  notified  appellant 
that  she  rejected  it.  The  jury  on  the  trial  found  in  her  favor, 
and  assessed  her  damages  at  $537.08J,  and  after  overruling  a 
motion  for  a  new  trial,  the  court  rendered  judgment  on  the 
verdict,  and  defendant  appeals. 

Appellee  contends,  that  there  was  a  verbal  proposition  made 
at  the  time  to  take  back  the  property  and  pay  her  $500,  with- 
out claiming  rents,  if  she  could  not  make  payment,  and  it  is 
claimed  that  she  may  recover  under  that,  notwithstanding  the 
written  proposition.  We  regard  this  position  as  clearly  incor- 
rect. She,  by  her  own  testimony,  shows  that  she  was  unwill- 
ing to  receive  and  rely  on  a  mere  verbal  proffer,  and  required 
it  to  be  reduced  to  writing  and  signed  by  appellant.  She 
nowhere  claims  she  ever  notified  appellant  that  she  rejected 
the  written  proposition  and  relied  on  what  she  claims  as  hav- 
ing, before  it  was  made,  been  verbally  proposed.  The  rule  is, 
that  all  antecedent  verbal  propositions  and  discussions  are,  so 
far  as  agreed  upon  by  the  parties,  incorporated  into  the  writ- 
ten contract,  and  all  else  is  intentionally  excluded,  and  verbal 
evidence  can  not  be  heard  to  contradict  or  vary  the  terms  of 
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the  written  agreement,  and  the  rule  applies  with  equal  force 
to  written  propositions  for  a  contract.  The  party  must  accept 
or  reject  them  in  the  terms  they  are  made.  He  has  no  power, 
without  the  assent  of  the  party  making  them,  to  accept  a  part 
of  the  written  terms  and  a  portion  of  the  antecedent  propo- 
sitions. 

Here,  appellee  required  and  received  written  propositions, 
and  afterwards  went  back  to  appellant  to  have  them  changed 
or  explained,  but  she  says  he  refused  to  make  any  change. 
She  does  not  pretend  that  when  he  refused  to  make  the  change 
she  rejected  them,  but  she  seems  to  have,  undoubtedly,  accepted 
them  in  fact  although  not  in  terms,  as  she,  under  that  propo- 
sition, took  possession  of  the  land,  and  occupied  it  until  the 
first  note  fell  due.  We  say  she  entered  under  this  proposition, 
because  the  bond  does  not  authorize  the  purchaser  to  enter, 
and  no  other  arrangement  or  authority  is  shown  to  enter. 
She  then,  by  her  acts,  accepted  the  terms  of  this  written  pro- 
position, because  she  acted  under  it  and  availed  herself  of  all 
the  rights  and  privileges  it  proposed  to  confer,  if  accepted. 

But  she  claims,  that  when  she  returned  to  have  the  instru- 
ment explained  or  changed,  although  appellant  refused  to 
make  any  change,  he  said  it  did  not  mean  that  if  she  failed  to 
make  payment  she  should  pay  rent.  This  he  denies,  but  says 
he  informed  her  that  if  she  sold  the  place  or  complied  with 
the  contract  there  would  be  no  rent  claimed.  The  agreement, 
in  terms,  states,  that  he  had  offered  her  $500  for  a  rescission 
at  that  time,  and  if  she  wished  to  retain  the  place  for  that 
year,  and  work  it  till  fall,  he  would  assist  her  in  selling  it,  if 
she  then  chose  to  sell,  or  if  she  wished  him  to  take  back  the 
place  he  would  make  the  offer  good,  the  use  excepted.  We 
can  conceive  no  reason  why  he  would  offer  to  postpone  a  re- 
scission for  one  year,  lose  the  rents  or  the  interest  on  the 
purchase  money,  and  then  pay  as  much  as  he  would  for  a 
rescission  at  the  time  of  the  offer.  Under  his  bond  he  had 
only  to  permit  the  time  for  the  first  payment  to  fall  due,  and 
if  not  paid  rescind  the  contract,  and  retain  all  the  money 
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paid  and  hold  the  land,  as  the  contract  was  that  even  equity 
should  be  barred  from  granting  relief.  Why,  then,  as  a 
gratuity,  extend  his  proposition  to  another  year?  He  was  not 
bound,  under  his  agreement,  to  restore  the  purchase  money, 
or  any  portion  of  it,  but  had  the  legal  right  to  insist  upon  his 
contract ;  and  when  he  voluntarily  made  a  proposition,  as  he 
did,  he  should  not  be  compelled  to  perform  terms  not  em- 
braced in  it. 

Written  instruments  must  have  accorded  to  them  some 
binding  force.  They  can  not  be  annulled  on  every  slight 
pretext,  or  on  uncertain  and  indefinite  evidence.  To  produce 
that  result  it  should  be  clear  and  convincing.  Here,  appellee 
testifies  that  appellant  placed  a  construction  on  the  words  "the 
use  excepted,^^  entirely  diiferent  from  their  ordinary  meaning, 
and  the  sense  in  which  they  are  obviously  used  in  the  instru- 
ment. This  appellant  most  positively  denies,  and  in  this 
conflict  the  instrument  must  determine  the  dispute.  It  sus- 
tains appellant's  version,  because  she  had,  as  she  says,  pre- 
viously been  unwilling  to  rely  upon  his  verbal  proposition, 
but  gives  no  reason,  when  he  expressly  refused  to  change  the 
words,  why  she  was,  in  the  face  of  the  refusal,  willing  to  ac- 
cept and  act  on  his  verbal  statement  explaining  it. 

All  the  evidence  considered,  we  are  clearly  of  opinion  the 
written  proposition  was  not  only  not  rejected,  but  that  it  was 
accepted,  and  its  terms  must  govern  the  rights  of  the  parties. 
The  finding  was  contrary  to  its  provisions,  and  the  court  be- 
low erred  in  not  granting  a  new  trial.  The  judgment  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Frederick  Ullmann 

n. 
John  N.  Kline  et  al. 

1.  Assignment — assignee  of  judgment  protected.  The  assignee  of  a  judgment, 
taking  without  notice  that  the  judgment  debtor  has  any  equitable  right  to 
have  an  unsettled  demand  set  off  against  it,  will  be  protected.  Notice  that 
the  judgment  debtor  has  a  demand  against  the  plaintiff  in  the  judgment,  is 
not  any  ground  for  allowing  a  set-off  to  defeat  the  equitable  right  of  the 
assignee. 

2.  Same — of  judgment,  carries  security.  The  assignment  of  a  judgment  after 
an  appeal  to  the  Supreme  Court,  in  equity,  carries  with  it  the  security  afforded 
by  the  appeal  bond,  in  case  of  af&rmance.  The  bond  is  but  an  incident  to  the 
debt,  and  passes  with  it. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

This  is  a  suit  in  chancery,  by  Ullmann,  as  complainant,  against 
Crane  and  Kline,  as  defendants.  It  is  charged  in  the  bill  that 
on  May  7,  1875,  one  White  recovered  a  judgment,  against 
Kline,  for  $806.70,  from  which  judgment  Kline  appealed  to 
the  Supreme  Court,  and  on  May  27,  1875,  Kline,  as  principal, 
and  Crane,  as  his  security,  executed  an  appeal  bond,  binding 
themselves  jointly  to  pay  to  White  the  judgment,  in  case  the 
same  should  be  affirmed;  that  on  the  15tli  of  October,  1875, 
White,  being  indebted  to  Ullmann  in  an  amount  larger  than 
the  judgment,  assigned  the  judgment  to  Ullmann,  and  that,  on 
that  day,  the  assignment  was  filed  with  the  clerk  of  the  court 
in  which  the  judgment  had  been  rendered,  and  a  minute  of 
the  fact  of  assignment  was  made  on  the  judgment  docket,  and 
that,  on  the  same  day,  a  written  copy  of  the  assignment  was 
served  on  Kline,  by  Ullmann. 

The  bill  further  charges,  on  the  18th  of  October,  1876,  the 
judgment  was  affirmed  in  the  Supreme  Court;  that  on  No- 
vember 1,  1876,  White  died  intestate,  being  a  resident  of 
Cook  county,  leaving   no   property,  and   that  his   family  had 
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removed  to  the  State  of  Wisconsin ;  that  no  administrator  of 
his  estate  had  been  appointed,  for  the  reason  that  there  was 
no  property  upon  which  to  administer;  that,  complainant 
could  not  enforce  the  payment  of  this  judgment,  at  law,  for 
want  of  an  administrator  in  whose  name  to  sue,  and  that  he 
had  failed  to  collect  the  same.  Kline  and  Crane  are  made 
defendants,  and  the  prayer  is  for  a  decree  against  them,  requir- 
ing them  to  pay  to  Ullmann  the  amount  of  the  judgment. 

Defendants  answered,  claiming  that  the  assignment  of  the 
judgment  did  not  operate  to  transfer  to  Ullmann  the  appeal 
bond ;  and  alleging  that  on  April  1, 1874,  White  was  indebted 
to  Kline,  upon  an  account  stated,  in  the  sum  of  $704.56,  and, 
also,  in  other  sums  for  money  had  and  received,  and  for  goods 
sold,  etc.,  and  for  rent,  use  and  occupation  of  a  tract  of  land 
described,  which  White  used  until  October  15,  1875;  and 
charging  that,  at  the  time  of  the  assignment  of  the  judgment 
to  Ullmann,  he  had  notice  that  White  was  indebted  to  Kline 
in  a  sum  exceeding  the  amount  of  the  judgment,  and  insist- 
ing that  complainant  took  the  assignment  subject  to  the  equi- 
ties and  defenses  of  Kline,  and  with  knowledge  of  them. 

A  replication  was  interposed,  proofs  heard,  and  a  decree 
entered  dismissing  the  bill  for  want  of  equity. 

On  the  hearing,  complainant  supported  all  the  affirmative 
allegations  of  the  bill  by  proof,  and  also  gave  evidence  that 
the  judgment  in  question  was  recovered  in  an  action  of  tres- 
pass, for  various  torts,  embracing  allegations  of  false  imprison- 
ment, and  assault  and  battery. 

Kline  testified,  in  substance,  that  about  April,  1872,  he 
let  to  White  a  tract  of  land,  for  the  term  of  five  years.  By 
the  terms  of  the  lease,  Kline  was  to  furnish  team,  harness  and 
implements  to  cultivate  the  land,  and,  as  rent,  was  to  receive 
one-half  of  the  proceeds  of  the  productions  raised  on  the 
place,  and  White  was  to  do  the  labor  and  the  marketing,  and 
render  an  account  of  money  received,  and  incur  half  the 
expense  of  keeping  the  team,  of  repairs,  and  shoeing  of  the 
horses;  and  that  on  March  5,  1874,  Kline   and  White  had  a 
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settlement  for  the  preceding  two  years,  ^^  and  there  was  due 
to  Kline,  at  that  time,  $704.56/'  In  this  accounting  was 
embraced  moneys,  groceries,  fuel  and  provisions  furnished  to 
White  by  Kline;  and  that  in  April,  1874,  White  admitted, 
before  a  justice  of  the  peace,  that  he  owed  Kline  $678.98, 
and  that,  after  that,  Kline  became  farther  indebted  to  him  in 
an  amount  which,  added  to  the  amount  due  in  March,  1874, 
made  a  sum  greater  than  the  amount  of  the  judgment  in 
question,  and  that  nothing  had  been  paid  on  this  indebted- 
ness. 

On  cross-examination,  Kline  stated  that  he  regained  posses- 
sion of  the  property  in  November,  1876;  that  there  was  no 
accounting  after  March,  1874;  that,  early  in  that  month, 
Kline  took  from  White  the  team  and  most  of  the  farming 
implements,  and  never  returned  them. 

Complainant  gave  evidence  tending  to  show,  that  at  the  at- 
tempt at  accounting  in  March,  1874,  Kline  and  White  could  not 
agree  as  to  the  balance  due  Kline — Kline  claiming  it  to  be  over 
|700,  and  White  conceding  it  to  be  over  $600,  but  not  agree- 
ing to  the  amount  claimed  by  White;  and  that,  in  a  sworn 
complaint,  Kline  had  stated,  on  March  24,  1874,  that  White 
was  indebted  to  him  in  about  $600,  and  in  a  notice  of  that 
date,  which  he  presented  to  White,  he  claimed  to  rescind  the 
lease  upon  the  ground  that  White  had  failed  to  render  a  cor- 
rect account. 

Mr.  William  H.  Baenum,  for  the  appellant. 
Messrs.  Barker  &,  Buell,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  demand  proposed  to  be  set  off  had  no  connection,  in 
its  origin  or  nature,  with  the  judgment  assigned.  Whether 
it  consisted  of  unsettled  accounts  or  an  account  stated,  its 
amount  was  never  reduced  to  judgment.  At  the  time  of  the 
assignment  of  the  judgment,  the  assignee,  while  he  may  have 
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had  notice  that  the  judgment  debtor  had  a  demand  against 
the  assignor  of  the  judgment^  had  no  notice  that  the  judg- 
ment debtor  had  any  equitable  right  to  have  that  demand  set 
off  against  the  judgment,  or  even  that  he  claimed  any  such 
right.  It  is  not  shown  that  the  assignor  of  the  judgment 
was,  at  that  time,  insolvent.  At  the  time  of  the  assignment 
of  the  judgment,  in  October,  1875,  notice  was  given  to  Kline 
that  the  assignment  had  been  made. 

In  the  case  of  Hughes  v.  Ti^ahern,  Admx.  et  al.  64  111.  48, 
this  court  said  that,  ^^in  equity,  the  assignee  of  a  judgment 
will  be  protected  from  any  acts  of  the  parties  after  notice.'^ 
In  that  case,  Trahern  assigned  to  Dougherty  a  judgment  he 
had  recovered  against  Hughes.  At  the  time  of  the  assign- 
ment, Hughes  held  a  demand  against  Trahern,  which  was  not 
in  judgment,  but  was  afterwards  put  in  judgment.  A  bill 
was  filed  to  set  off  this  judgment  against  that  assigned  to 
Dougherty.  It  appeared  that  Dougherty  took  the  judgment, 
to  hold  in  part  for  himself  and  in  part  for  the  assignor.  This 
court  directed  that  an  account  should  be  taken  to  ascertain 
Dougherty's  real  interest  in  the  judgment,  and  to  that  end 
it  should  be  ascertained  the  amount  of  the  indebtedness  to 
Dougherty,  from  Trahern,  before  and  at  the  time  of  the 
assignment,  and  the  amount  of  money  Dougherty  had  paid 
on  the  assignment,  before  the  demand  of  Hughes  was  merged . 
in  judgment  and  the  demand  made  that  the  same  be  set  off, 
and  that,  to  that  extent,  the  rights  of  Dougherty,  as  assignee, 
should  be  protected  against  the  proceeding  of  Hughes  to  have 
his  demand  set  off  against  the  judgment  assigned  to  Dough- 
erty. In  that  case,  it  appeared  that  Trahern's  estate  was,  at 
the  time  of  filing  the  bill,  insolvent.  This  case  falls  within 
the  principle  on  which  the  Dougherty  case  was  decided,  and 
we  hold  that  the  court  erred  in  permitting  the  claim  of  set- 
oif  to  defeat  the  equitable  right  of  appellant  to  have  payment 
of  the  judgment  enforced. 

Appellees   insist  that  the   assignment  of  the  judgment  by 
White  to  UUmann   did  not  operate  as  an  assignment  of  the 
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appeal  bond.  We  can  not  concur  in  this  view.  The  assign- 
ment of  the  judgment,  in  equity,  passed  to  Ullmann  all  the 
beneficial  interest  White  had  in  the  judgment,  and  all  its  inci- 
dents. The  assignment  of  a  debt  carries  with  it,  in  equity, 
the  mortgage  made  to  secure  the  debt.  This  appeal  bond 
stands  merely  as  an  assurance  that  this  judgment  shall  be 
paid,  and,  as  an  incident  to  the  debt,  all  beneficial  interest  in 
the  bond  passed  to  Ullmann  by  the  assignment. 

The  decree  must  be  reversed,  and  the  cause  remanded  with 
directions  to  grant  the  relief  sought  by  the  bill. 

Decree  reversed. 


Henry  Guerdon 


Charles  W.  Corbett  et  al. 

1.  New  trial — finding  from  the  evidence.  Where  the  evidence  is  conflicting, 
it  is  for  the  jury  to  weigh  the  same  and  determine  where  the  preponderance  is, 
and  their  finding  will  not  be  disturbed  unless  manifestly  against  the  weight 
of  the  evidence. 

2.  Contract — right  to  abandon.  If  a  party  is  prevented  from  completing 
his  contract  by  the  other  party,  he  will  have  the  legal  right  to  abandon  it,  and 
sue  for  and  recover  for  the  labor  performed  under  the  same. 

3.  Same — condition  precedent  to  performance.  Where  a  party  agrees  to  do 
certain  work,  and  the  other  party  to  convey  to  him  certain  lots,  for  the  price 
of  which,  above  the  amount  to  be  paid  for  the  work,  the  workman  agrees  to 
execute  and  deliver  his  notes,  secured  by  mortgage  on  the  lots,  if  the  owner 
of  the  lots  refuses  to  make  a  deed  therefor,  the  workman  is  not  bound  to  go 
any  further  or  to  execute  the  notes  and  mortgage.  The  owner  must  tender  a 
deed  before  he  can  demand  the  notes  and  mortgage. 

4.  Practice — instruction — to  find  for  defendant.  Where  there  is  evidence 
tending  to  establish  a  plaintiff's  right  to  recover,  it  is  an  invasion  of  the  prov- 
ince of  the  jury  to  instruct  them  to  find  for  the  defendant. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 
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Mr.  S.  P.  Prescott,  and  Mr.  A.  Garrison,  for  the  appel- 
lant. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellees  brought  an  action  before  a  justice  of  the  peace  of 
Cook  county,  to  recover  for  labor  as  carpenters,  against  appel- 
lant. On  a  trial  before  the  justice,  they  recovered  a  judgment 
for  |75,  and  defendant  appealed  to  the  circuit  court  of  that 
county.  On  a  trial  in  the  circuit  court  they  recovered  a  ver- 
dict and  judgment  for  a  similar  sum,  and  defendant  has  per- 
fected an  appeal  to  this  court. 

It  appears,  appellees  advertised  that  they  would  perform 
carpenter's  work,  for  any  one  desiring  to  employ  them,  and 
take  in  payment  therefor  city  lots.  The  parties  came  together, 
when  it  was  agreed  that  appellees  would  perform  certain  car- 
penter's work,  in  erecting  and  repairing  buildings  and  in 
constructing  a  milk  vat  for  appellant,  he  to  furnish  all  mate- 
rial and  to  convey  to  them  two  lots,  and  they  to  give  notes 
and  mortgage  to  secure  the  balance  of  the  purchase  money,  on 
his  conveying  the  lots  to  them. 

Afterwards,  the  parties  made  this  indorsement  on  the  writ- 
ten contract,  which  was  signed  by  them : 

"  It  is  hereby  mutually  agreed  that  seventy-five  dollars  ($75) 
has  been  paid  on  the  above  contract  by  Corbett  &  Loft  to 
Guerdon,  and  Guerdon  agrees  to  deed  said  lots  to  said  Corbett 
&  Loft,  taking  their  notes  and  mortgages  for  balance,  leaving 
further  carpenter  work  subject  to  future  agreement,  except 
that  the  milk  vats  are  to  be  completed.  Guerdon  furnishing 
material.'' 

This  indorsement  seems  to  have  been  made  after  all  the  work 
had  been  done,  and  appellees  swear  appellant  was  to  furnish 
lumber  to  line  the  milk  vat,  but  afterwards  refused,  and  that 
they  offered  to  go  on  and  finish  it  two  or  three  times,  but  he 
failed  to  furnish  material  according  to  the  agreement  in  the 
indorsement.  Appellant,  on  the  other  hand,  insists  that  the 
plan  upon  which  they  proposed  to  finish  it  would  not  have 
18—87  III. 
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prevented  it  from  leaking,  and  he  furnished  the  lumber,  but 
this  they  deny. 

Appellees  say  they  did  other  work  besides  constructing  the 
milk  vats,  but  do  not  specify  the  amount  and  value,  and  it 
may  be  presumed  it,  with  completing  the  milk  vats,  amounted 
to  $75,  as  that  is  the  sum  paid  by  them,  as  fixed  by  the  in- 
dorsement on  the  agreement,  including  the  completion  of  the 
vats.  They  swear  appellant  failed  to  furnish  white  lead  to 
use  in  the  joints  of  the  boards  of  which  the  vat  was  constructed, 
when  called  on  for  the  purpose,  and  had  he  furnished  it  the 
vat  would  not  have  leaked.  Appellant  denies  that  he  failed 
to  furnish  the  lead  when  called  for,  but  says  he  did  furnish  it. 
They  say  they  demanded  a  deed  for  the  lots,  and  offered  to 
give  their  notes  and  a  mortgage.  This  he  denies,  and  says  they 
only  proposed  to  take  one  lot,  while  the  contract  calls  for  two. 

The  parties  are  at  variance,  and  contradict  each  other  in 
almost  everything,  when  testifying.  In  such  a  conflict  it  was 
for  the  jury  to  weigh  the  evidence,  and  find  where  the  pre- 
ponderance was  to  be  found.  This  they  have  done,  and  we 
can  see  no  good  reason  for  disturbing  their  finding.  It  is  for 
the  settlement  of  doubtful  questions  of  fact,  to  reconcile  con- 
flicting evidence,  and  to  find  what  it  proves,  that  the  system 
of  jury  trial  was  adopted,  and  they  are  impaneled.  We  have 
no  right  to  invade  their  province,  and  we  will  never  reverse 
their  action  unless  we  can  see  that  it  is  manifestly  against  the 
evidence. 

If  appellant  hindered  and  prevented  appellees  from  going 
on  and  completing  their  contract,  they  had  the  legal  right  to 
abandon  it,  and  sue  for  and  recover  for  the  labor  they  had 
performed.  This,  they  claim,  appellant  did,  and  it  is  denied 
by  him,  and  it  was  for  the  jury  to  find  the  fact  from  the  evi- 
dence, and  although  not  clear  and  free  from  doubt,  there  was 
evidence  tending  to  prove  he  did.  Appellees'  evidence,  con- 
sidered without  reference  to  the  testimony  of  appellant,  is 
sufficient  to  sustain  the  finding,  and  it  was  for  the  jury  to 
determine  whether  it  was  overcome  by  appellant's  testimony. 
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We  perceive  no  error  in  the  instructions  given  by  the  court, 
nor  in  refusing  the  fourth  and  fifth  of  appellant's  instructions. 
^   If  he  refused  to   make  the  deed,  they  were  bound  to  go  no 
^tfarther  or  do  anything  more.     They  were   not  bound  to  exe- 
^Bcute  notes  and  mortgage  until  he  made  the  deed.     Until  then 
^^phey  had  no  title  to  mortgage,  and  had  received  no  considera- 
tion for  the  notes.     He,  of  course,  was  bound  to  tender  a  deed 
before  he  could  rightfully  demand  notes  and  mortgage  under 
the  contract,  hence  the  court  did  right  in   refusing  the  fourth 
instruction,  and  it  would   have  been  manifest  error  to  have 
given  the  fifth  instruction,  which  directed  the  jury  to  find  for 
defendant.     To  have  given  it,  would  have  taken  the  consider- 
ation of  the  evidence  from  the  jury,  which  would  have  invaded 
the  right  of  trial   by  jury.     There  was  evidence  tending  to 
establish  apj3enees'  claim,  and  the  court  had  no  power  to  take 
it  from  the  consideration  of  the  jury  who  had  been  impaneled 
to  determine  the  issues  of  fact. 

We  perceive  no  error  in  the  record,  and  the  judgment  of  the 

court  below  is  affirmed. 

Judgment  affirmed. 


Charles  1^.  Holden  et  al. 

V. 

The  Board  of  Commissioners  of  Cook  County. 

Devise — for  insane  asylum,  who  will  take  bequest.  When,  at  the  time  of 
making  a  devise  of  real  estate  to  any  insane  asylum  which  should  be  organ- 
ized, located  and  established  in  the  future  by  virtue  of  some  State  or  municipal 
authority,  or  some  charter  which  might  give  the  institution  permanence,  coun- 
ties had  no  authority  whatever  to  establish  such  insane  asylum,  it  was  held, 
that  a  county  having  a  branch  of  its  poor-house  set  apart  for  keeping  its  insane 
paupers,  and  which,  subsequently  to  the  will,  erected  an  additional  building 
upon  the  poor-farm,  was  not  entitled  to  the  devise,  it  not  being  such  an  insti- 
tution as  was  contemplated  by  the  bequest,  and  that  the  Northern  Insane  Asy- 
lum was  entitled  to  the  same. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  W.  Farwell,  Judge^  presiding. 

This  was  a  bill  filed  by  the  appellees,  ^'  The  Board  of  Com- 
missioners of  Cook  County/'  to  compel  Thomas  B.  Bryan,  as 
trustee  under  the  will  of  Jonathan  Burr,  deceased,  to  convey 
to  appellees  a  certain  bequest,  and  the  appellants,  trustees  of 
the  Northern  Illinois  Hospital  and  Asylum  for  the  Insane, 
located  at  Elgin  in  this  State,  resist  the  same  on  behalf  of  that 
institution,  claiming  that  it  is  entitled  to  the  bequest. 

J  he  part  of  the  will  making  the  bequest  is  as  follows : 

^^  To  Thomas  B.  Bryan  I  give,  demise  and  bequeath  the  east 
half  of  the  east  half  of  lot  number  6,  in  block  number  33,  in 
the  original  town  of  said  city  of  Chicago  aforesaid,  with  the 
buildings  and  improvements  thereon,  to  have  and  to  hold  the 
same  to  him,  his  heirs  and  assigns  forever,  but  in  trust,  how- 
ever, to  and  for  the  following  uses  and  purposes,  namely :  in 
trust,  to  hold,  manage  and  improve  the  same,  and  the  net 
annual  income  thereof  to  invest,  and  the  same  to  hold  until 
such  time  as  an  insane  asylum  shall  be  organized,  located  and 
established  in  the  northern  part  of  the  State  of  Illinois,  under 
and  by  virtue  of  some  State  or  municipal  authority,  or  some 
charter  which  shall  give  to  the  institution  a  character  of  per- 
manence and  stability  ;  and  then  in  further  trust,  to  convey  and 
transfer  the  said  premises  and  the  accumulated  income  there- 
from to  the  authority  or  corporation  managing  and  controlling 
said  asylum,  but  in  trust,  however,  to  hold,  manage,  improve 
and  invest  the  same,  and  the  net  annual  income  thereof  to  use 
and  expend  in  and  towards  keeping  and  maintaining  such 
asylum  in  a  condition  to  relieve  those  who  are  so  unfortunate 
as  to  need  its  treatment  and  care. 

"And,  in  case  an  effort,  reasonably  promising  success,  shall  be 
made  by  some  competent  authority  to  establish  such  an  asylum, 
the  said  trustee  is  hereby  authorized,  at  his  discretion,  to  aid 
it  from  time  to  time  in  the  erection  of  suitable  buildings  there- 
for, to  the  extent  of  the  net  income  of  said  property  which  may 
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be  in  his  hands;  but  in  case  such  an  asylum  shall  not  be  estab- 
lished and  put  in  full  and  successful  operation  within  six  years 
after  my  decease,  then,  in  further  trust,  to  convey  and  transfer 
said  premises  and  the  net  accumulated  income  therefrom  to  my 
executors  hereinafter  named,  or  the  survivor  and  survivors 
of  them,  the  same  to  be,  by  them,  sold  and  conveyed,  and 
converted  into  money  and  cash  securities,  and  the  proceeds 
thereof  divided  among  and  paid  over  to  the  several  institutions 
and  corporations  hereinafter  named  the  recipients  of  the  resi- 
due of  my  estate  as  hereinafter  devised  and  bequeathed,  and  in 
the  proportions  in  which  they  are,  respectively,  hereinafter 
made  the  recipients  of  the  said  residue,  and  to  be  held  by  them 
respectively  upon  the  same  trusts,  and  for  the  same  purposes 
as  hereinafter  declared.^' 

The  date  of  the  will  was  December  31,  1867.  The  testator 
resided  in  Cook  county  and  died  February  4,  1869.  It  appears 
by  the  record  that  from  a  date  long  prior  to  the  making  of  the 
will.  Cook  county  had  maintained  a  county  poor-house  upon  the 
poor-farm  of  the  county,  using  several  buildings  thereon  which 
were  built  prior  to  1865,  one  of  them  being  used  as  a  poor- 
house  for  sane  paupers,  and  the  others  for  insane  paupers.  At 
the  time  of  the  making  of  the  will  the  county  had  three  build- 
ings upon  this  poor-farm, — one  of  brick,  for  sane  paupers, 
another  of  brick  with  a  wooden  addition,  the  addition  being 
used  for  insane  paupers,  and  another  of  frame,  also  used  for 
such  insane. 

On  the  26th  of  September,  1868,  the  committee  on  .poor- 
house  and  paupers  submitted  a  report  to  the  Board  of  Super- 
visors of  Cook  county  that  they  realized  that  more  room  was 
needed  at  the  county  house  for  the  insane,  and  recommended 
that  said  committee  be  authorized  to  erect  such  buildings  or 
additions  as  were  needed  for  the  accommodation  of  the  insane ; 
which  was  concurred  in,  and  steps  were  afterward  taken  for 
the  erection  of  a  new  building. 

On  April  16,  1869,  the  act  was  passed  entitled  ^^An  act  to 
establish  the  Northern  Illinois  Hospital  and  Asylum  for  the 
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Insane/^  $125^000  being  appropriated  for  it.  Cook  county  en- 
deavored to  secure  the  location  of  this  State  asylum,  but  failed, 
and  the  Northern  Illinois  Hospital  and  Asylum  for  the  Insane 
was  located  at  Elgin,  in  May  or  June,  1869,  and  vigorously 
pushed  forward  to  completion,  except  as  prevented  from  going 
on  by  an  injunction  from  the  time  of  the  location  until  Decem- 
ber 23,  1869,  when  the  injunction  was  dissolved.  The  plans 
were  adopted  December  28,  1869.  It  was  occupied  in  January, 
1872,  and  patients  received  in  April,  1872.  It  has  been  com- 
pleted at  a  cost  of  some  $559,000  and  will  accommodate  four 
hundred  and  fifty  patients.  Insane  are  received  from  Cook 
county  and  the  whole  State,  each  county  being  entitled  to  a 
certain  number. 

June  19,  1869,  a  committee  was  appointed  by  the  Board  of 
Supervisors  of  Cook  county  ^^to  select  a  location  for  an  insane 
asylum  exclusively  for  the  use  of  Cook  county,^^  and  they  were 
also  to  confer  with  Mr.  Bryan  in  regard  to  the  bequest  in  ques- 
tion. Sept.  14,  1869,  the  committee  on  poor-house  and  paupers 
submitted  a  report  that  they  had  selected  a  site  for  the  asylum 
on  the  poor-house  farm ;  it  was  about  twenty  feet  from  where  its 
insane  department  was  then  located.  Contracts  were  awarded, 
and  thereupon  the  new  building  progressed  until  it  Avas  com- 
pleted, in  December,  1870,  at  a  cost  of  some  |212,000,  and  the 
insane  with  their  attendants  were  transferred  to  it  from  the  old 
buildings.  It  lias  a  capacity  for  two  hundred  patients.  The 
court  below  decreed  in  favor  of  the  bill,  and  this  appeal  was 
taken  by  the  defendants. 

Mr.  William  H.  Holden,  for  the  appellants. 
Mr.  John  M.  Rounteee,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  General  Assembly  of  the  State,  in  the  revision  of  1874, 
p.  307,  sec.  25,  clause  5,  authorized  counties  to  erect  and  pro- 
vide for  a  county  insane  asylum.  Previous  to  that  time,  coun- 
ties possessed  no  such  authority ;  but  they  had  the  power  to 
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erect  and  maintain  a  county  poor-house,  and  other  necessary 
buikiings  in  connection  therewith,  and  to  establish  and  main- 
tain a  farm  for  the  employment  of  the  poor.  It  was  by  virtue 
of  the  last  named  power  that  Cook  county  erected  the  building 
which  it  denominates  an  insane  asylum,  and  for  which,  as  such, 
it  lays  claims  to  the  bequest  in  controversy. 

This  building  is  but  a  branch  of  the  poor-house  of  Cook 
county,  one  in  which  are  kept  separately  a  particular  class  of 
its  poor,  the  insane.  True,  it  appears  that  some  few  paying 
patients  have  been  admitted,  but  this  Avas  without  authority 
of  law.  The  bequest  was  not  to  any  existing  institution,  but 
it  was  to  an  insane  asylum  which  should  be  "organized,  located 
and  established^^  in  the  future,  by  virtue  of  some  State  or  muni- 
cipal authority,  or  some  charter  which  should  give  to  the 
institution  a  character  of  permanence  and  stability.  As  an 
institution,  this  so  called  insane  asylum  in  Cook  county  was 
just  as  much  "organized,  located  and  established^'  a  long 
time  before  the  making  of  the  will,  as  it  was  subsequently. 
Previous  thereto,  there  were  the  separate  buildings  upon  the 
poor-farm,  in  which  the  insane  poor  Avere  separately  kept. 

Subsequently  to  the  will,  there  was  only  erected  an  additional 
building  upon  the  poor-farm,  and  it  called  an  insane  asylum  . 
It  was  but  an  enlargement  of  previously  existing  accommo- 
dations for  insane  paupers  There  was  a  formal  location  of 
the  precise  site  of  the  building  subsequently,  but  this  did  not 
meet  the  idea  of  location  as  mentioned  in  the  bequest.  The 
language  of  the  bequest  contemplates  an  institution  to  be 
established  under  and  by  virtue  of  some  "  authority ''  to  estab- 
lish and  maintain  an  insane  asylum,  and  as  before  observed, 
counties,  previous  to  1874,  had  no  authority  in  this  regard. 

Cook  county  was  the  home  of  the  testator ;  the  arrangements 
there  for  the  care  of  its  insane  poor  had  existed  for  a  long 
time  previously,  separate  buildings  being  established  and  main- 
tained for  the  purpose,  and  may  reasonably  be  presumed  to 
have  been  known  to  the  testator  when  he  made  his  will.  If 
the  so  called  insane  asylum  in  Cook  county  comes  within  the 
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intendment  of  the  bequest^  the  inquiry  naturally  arises,  why, 
then,  was  not  the  bequest  made  to  Cook  county,  for  the  use 
of  its  insane  poor  ? 

All  the  difference  between  now  and  then  is,  that  the  present 
building  is  larger  and  more  expensive  and  commodious  than 
the  former  one,  and  it  is  called  an  insane  asylum.  It  is  quite 
restricted  in  its  character,  being  only  for  a  particular  class,  the 
insane  paupers  of  Cook  county,  and  is  really  no  more  than  a 
department  of  the  poor-house.  It  was  not  changed  in  char- 
acter by  bestowing  upon  it  the  appellation  of  insane  asylum. 
We  are  of  opinion  that  it  does  not  meet  the  requirements  of 
the  language  of  the  bequest,  and  that  it  is  not  an  institution 
of  that  character  which  was  contemplated  by  the  testator  as  an 
insane  asylum. 

And  under  the  second  clause  of  the  bequest,  too,  we  are  of 
opinion  the  Northern  State  Insane  Asylum  would  be  entitled 
to  it  on  the  ground  of  priority.  That  clause  provided,  that 
in  case  an  effort  reasonably  promising  success  should  be  made 
by  some  competent  authority  to  establish  an  insane  asylum, 
then  the  income  of  the  property  should  go  toward  the  erec- 
tion of  the  buildings,  and  contemplating  evidently  that  it 
should  have  the  property  itself  upon  being  put  in  operation 
within  the  time  specified. 

The  passage  of  the  act  of  April  16,  1869,  by  the  General 
Assembly,  for  the  establishment  by  the  State  of  the  Northern 
insane  asylum,  constituted,  we  think,  such  an  effort  as  is  above 
named,  entitling  that  institution  to  the  income  toward  the  erec- 
tion of  its  buildings,  and  to  the  property  itself,  on  going  into 
operation,  as  it  did,  within  the  time  limited.  It  was  some 
time  after  the  passage  of  this  act  when  the  county  of  Cook  first 
conceived  the  project  of  erecting  its  so  called  insane  asylum, 
and  of  thereby  securing  this  bequest.  The  fact  of  the  sooner 
completion  of  its  building  should  not,  we  think,  displace  the 
priority  gained  by  the  other  institution. 

The  decree  will  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  conformity  to  this  opinion. 

Decree  reversed 
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Charles  F.  Nussbaumer 

V. 

C.  G.  Becker  et  al. 

Dissolution  of  partnership  —  notice.  The  duty  of  a  retiring  dormant  part- 
ner to  give  notice  of  the  dissolution  of  the  partnership,  is  a  duty  which  he 
owes  to  those  who,  before  that  time,  had  some  knowledge  of  his  connection 
with  the  firm.  To  strangers,  having  no  such  knowledge,  he  owes  no  such  duty. 
As  to  them  he  can  only  be  charged  as  a  partner,  when  in  fact  he  was  not,  by 
showing  that  he,  in  some  way,  misled  them,  as,  that  he  held  himself  out  to  the 
world  as  such,  or  that  he  so  held  himself  out  to  them.* 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  a.  Jameson,  Judge,  presiding. 

Mr.  James  Felch,  for  the  appellant. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Appellant  and  his  brother  Frederick,  in  1868,  formed  a 
partnership,  and  carried  on  a  business  which  required  the 
purchase  of  certain  classes  of  lumber.  The  name  of  appellant 
did  not  appear  in  the  firm  name,  nor  is  it  shown  that  he  was 
known  as  a  partner.  They  carried  on  this  business  until  some 
time  in  1869,  (say  about  eighteen  months,)  and  then  appellant 
withdrew  from  the  firm.  Appellees  had  no  dealing  of  any 
kind  with  the  firm  while  it  existed,  and  had  no  knowledge  of 
appellant's  connection  therewith.  Some  time  in  1870,  appel- 
lees began  to  sell  lumber  to  Frederick,  and  from  time  to  time 
to  receive  payments,  and  so  continued  to  do  until  the  fall  of  1871, 
and  when  that  business  was  closed  a  balance  was  due  appellees, 
and  for  that  balance  this  suit  was  brought  against  both  of  the 
brothers,  charging  them  as  partners.  Service  was  made  upon 
appellant  alone.  He  put  in  issue  properly  his  liability  as  part- 
ner.   On  the  trial  no  proof  was  given  tending  to  show,  either 

-■'Generally,  on  the  subject  of  notice  of  dissolution  of  partnership,  see  Ilolt- 
greve  v.  Wintker  et  al.  85  111.  470,  and  cases  cited  in  note  on  p.  696  of  that  Vol. 
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that  plaintiffs  had  dealt  Avith  the  firm  while  it  was  in  existence, 
or  that  appellant  had,  at  any  time,  held  himself  out  to  plaintiffs 
or  to  the  world  as  a  partner,  either  affirmatively  or  by  acquies- 
cence in  known  acts  of  his  brother  tending  to  that  conclusion. 
On  the  contrary,  the  proof  shows,  affirmatively,  that  appellees 
had  no  knowledge  of  the  existence  of  the  firm  while  the 
partnership  existed,  and  knew  nothing  of  either  of  the  partners 
until  near  a  year  after  the  partnership  ceased.  It  was  insisted 
by  appellees  that  Frederick  had,  in  one  way  or  another,  rep- 
resented to  them  that  appellant  was  his  partner,  and  that  on  the 
faith  of  such  representations  appellees  had  given  him  credit. 

The  court  charged  the  jury,  that  appellant,  as  an  outgoing 
partner,  was  chargeable  for  subsequent  debts,  unless  there  had 
been  public  notice  of  the  dissolution,  or  notice  thereof  had 
actually  come  to  appellees,  before  they  gave  the  credit. 

The  duty  of  a  retiring  dormant  partner  to  give  notice  of  the 
dissolution  of  the  partnership,  is  a  duty  which  he  owes  to  those 
who,  before  that  time,  had  some  knowledge  of  his  connection 
with  the  firm.  To  strangers,  having  no  such  knowledge, 
he  owes  no  such  duty.  As  to  them  he  can  only  be  charged 
as  a  partner  (when  in  fact  he  was  not)  by  showing  that  he,  in 
some  way,  misled  them,  as,  that  he  held  himself  out  to  the 
world  as  such,  or  that  he  so  held  himself  out  to  them.  War- 
ren V.  Ball,  37  111.  81. 

The  proofs  in  this  case  do  not  show  any  fault  of  appellant 
in  this  regard.  The  ruling  of  the  law,  on  this  question,  by 
the  court  below,  was  erroneous,  and  for  this  error  the  judg- 
ment  must  be  reversed,  and  the  cause  remanded  for  a  new 

trial. 

Judgment  reversed. 
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Eldridge  G.  Hall  et  al. 

V, 

Crane  Bros.  Manufacturing  Company. 

Trust — when  created.  Where,  by  consent  of  his  creditors,  a  failing  debtor 
was  allowed  to  continue  his  business,  under  the  supervision  of  a  committee  of 
the  creditors,  for  a  limited  time,  and  a  cashier  or  clerk  was  also  appointed  to 
receive  and  pay  out  money,  the  business  to  be  done  in  the  debtor's  name,  as 
befoi-e,  until  the  state  of  his  aflPairs  could  be  ascertained,  and  the  property  of 
the  debtor  never  came  into  the  possession  of  the  committee,  who  merely  acted 
in  an  advisory  manner,  and  the  cashier  as  a  clerk,  it  was  held,  that  the  com- 
mittee and  cashier  were  not  trustees  as  to  the  property  of  the  debtor  for  the 
benefit  of  creditors,  and  consequently  were  not  liable  to  such  creditors. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Mr.  Geo.  W.  Smith,  and  Messrs.  Sleeper  &  Whiton,  for 
the  appellants. 

Mr.  C.  C.  BoNNEY,  and  Messrs.  Jay  &  Griggs,  for  the 
appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Prior  to  IN'ovember,  1872,  the  firm  of  John  Davis  &  Co., 
composed  of  John  Davis  and  Joseph  Creswell,  had  been  en- 
gaged in  constructing  heating  apparatus  and  steam  elevators, 
and  fitting  the  same  in  buildings.  At  the  date  mentioned, 
they  had  on  hand  a  large  amount  of  stock,  adapted  to  and 
valuable  if  used  in  the  business  in  which  the  firm  had  been 
engaged,  but  not  salable  on  a  general  market  for  anything  like 
its  real  value.  They  had  contracted  a  large  indebtedness. 
The  fact  of  the  financial  embarrassment  of  the  firm  became 
known,  and  on  the  21st  day  of  November  of  that  year  a  meet- 
ing of  their  creditors  was  held  to  inquire  into  the  affairs  of 
the  firm,  with  a  view  to  see  what  could  be  done  that  would 
best  promote  the  interests  of  both  debtors  and  creditors.  A 
committee  appointed  at  that  meeting  made  a  report  to  a  meet- 
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ing  of  the  creditors,  of  the  amount  of  assets  and  the  liabilities 
of  the  firm,  with  certain  recommendations,  which  were 
adopted.  Deducting  the  assets,  as  estimated,  from  the  liabili- 
ties, which  had  been  accurately  ascertained,  showed  a  deficit 
of  many  thousand  dollars.  The  valuation  placed  on  the  assets 
equaled  83.32  per  cent  of  the  total  liabilities.  But  there  were 
sriiall  claims  and  claims  for  labor,  which  the  committee  thought 
ought  to  be  paid  in  full,  and  after  setting  apart  a  sum  sufficient 
to  pay  such  claims,  the  remaining  assets  equaled  but  78.93  per 
cent  of  the  liabilities,  on  the  basis  of  the  estimates  then  made. 
Exactly  how  the  committee  estimated  the  value  of  the  stock 
on  hand,  does  not  appear,  but  most  probably  it  was  at  its  rea- 
sonable value,  to  be  used  in  the  business  in  which  the  firm 
had  been  engaged ;  but  the  evidence  shows,  that  had  the  stock 
in  store  been  placed  on  the  market,  not  more  than  33  per  cent 
of  its  value  could  have  been  realized,  and,  from  the  prices  ob- 
tained for  what  remained  at  the  bankrupt  sale,  that  was  a  very 
liberal  estimate. 

In  view  of  the  result,  "arrived  at  after  what  the  committee 
believed  to  be  a  fair  sifting  out  of  the  assets,^^  they  made  cer- 
tain recommendations  for  the  consideration  of  the  creditors, 
among  the  most  important  of  which  are  the  following  :  1st,  that 
they  compound  their  claims  against  John  Davis  &  Co.  at 
sixty-five  cents  on  the  dollar,  as  a  basis  of  settlement;  and, 
2d,  that  the  business  of  John  Davis  &  Co.  be  continued  in 
their  own  names,  as  heretofore,  but  that  the  creditors  shall 
have  the  right,  by  consent  of  and  agreement  with  the  members 
of  that  firm,  to  appoint  a  committee  of  three  creditors  to  super- 
vise the  business  of  the  firm  for  a  limited  period,  and  until  the 
business,  by  completion  of  contracts  and  other  work,  shall  be 
so  liquidated  the  true  status  of  the  affairs  of  John  Davis  &  Co. 
can  be  accurately  ascertained.  Other  recommendations  made 
had  reference  to  the  details  of  matters  relating  to  the  manage- 
ment of  the  business  in  case  it  should  be  placed  under  the 
supervision  of  the  committee  acting  on  behalf  of  the  creditors. 
One  suggestion  was,  that  a  "  receiver  or  cashier ''  be  placed  in 
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the  office  of  John  Davis  &  Co.,  at  the  costs  of  the  firm^  ^^  into 
whose  hands  all  moneys,  dues,  notes  or  other  assets"  should 
pass,  and  by  whom  all  payments  were  to  be  made.  Another 
recommendation  was,  that  after  the  affairs  and  business  of 
John  Davis  &  Co.  had  been  liquidated,  as  far  as  possible,  the 
committee  of  supervision  was  to  declare  a  dividend  "out  of 
the"  remaining  moneys  or  other  available  assets  on  hand*,'^ 
which  was  to  be  a  payment  on  the  composition  of  sixty-five 
per  cent  the  creditors  were  to  receive,  and  when  that  was  done 
and  "the  money  or  available  assets  placed  on  deposit  for  such 
purpose,"  the  committee  should  cause  to  be  mailed  to  each 
creditor  notice  of  such  fact,  "when  the  functions  of  the  com- 
mittee and  their  receiver  or  cashier  shall  cease,  and  the  busi- 
ness and  affairs  of  said  John  Davis  &  Co.  shall  revert  entirely 
to  their  own  control  and  management."  The  report  and  re- 
commendations of  the  committee  submitted  were  concurred  in 
by  all  the  creditors  except  one  firm,  whose  claim  was  after- 
wards bought  in  by  complainant,  by  which  it  was  afterwards 
controlled.  Under  the  report  adopted,  a  committee,  consist- 
ing of  defendants  Hall,  Eddy  and  Walworth,  was  appointed, 
to  supervise  the  affairs  of  Davis  &  Co.  for  a  limited  period,  for 
and  on  behalf  of  the  creditors  coming  under  the  composition 
agreement.  The  committee  at  once  entered  upon  the  discharge 
of  such  duties  as  were  contemplated  by  their  appointment,  and 
at  the  instance  of  complainant  and  other  creditors  appointed 
George  S.  Bowen,  a  co-defendant,  cashier  in  the  office  of  Davis 
&Co. 

The  firm  of  Davis  &  Co.,  with  the  approval  of  the  super- 
visory committee  and  of  their  previous  creditors,  continued 
their  business  as  before,  finishing  up  old  ones  and  taking  new 
contracts  in  the  line  of  business  in  which  they  had  been  en- 
gaged. During  the  period  the  committee  were  acting,  com- 
plainant was  engaged  in  the  same  business,  and  sold  to  Davis 
&  Co.  goods  in  their  line  amounting  to  several  thousand  dol- 
lars in  value,  to  be  used  by  that  firm  in  new  as  well  as  old 
contracts,  for  all  of  which  it  appears  it  was  fully  paid.     Old 
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contracts  were  completed  and  a  large  amount  of  new  business 
was  taken^  much  of  which  was  finished  by  the  firm  between 
the  date  of  the  appointment  of  the  committee  and  the  first  day 
of  April,  1873,  when  the  committee  ceased  to  act,  and  the 
entire  control  and  management  of  the  affairs  of  Davis  &  Co. 
were  remitted  to  the  firm. 

*  Under  the  report  under  which  the  committee  was  appointed, 
it  was  obligatory  on  them,  when  they  should  cease  to  act,  to  send 
notice  to  all  the  creditors,  which  they  did,  to  complainant  as 
well  as  others,  together  with  notes  of  Davis  &  Co.,  payable  at 
six,  nine,  twelve,  fifteen,  eighteen  and  twenty-one  months,  for 
sixty-five  per  cent  of  their  claims,  according  to  the  composi- 
tion agreement  to  which  they  had  given  their  assent.  No 
dividend  was  declared  at  that  time,  as  it  does  not  appear  there 
were  any  "  moneys  or  other  valuable  assets  on  hand,^'  but  a 
report  of  the  affairs  of  the  debtor  firm  was  made  and  sent  to 
the  creditors,  showing  the  firm  to  be  in  rather  a  prosperous 
condition.  All  the  creditors  accepted  the  notes  sent  in  liqui- 
dation of  their  respective  claims,  except  complainant  and  per- 
haps one  other  firm.  As  these  notes  matured,  some  of  the 
first  in  the  series  were  paid,  and  a  tender  was  made  to  com- 
plainant of  the  notes,  with  the  first  installment,  but  they  were 
refused. 

In  September,  after  the  committee  ceased  to  act,  this  bill 
was  filed  by  complainant  against  the  members  of  the  firm  of 
Davis  &  Co.,  and  the  members  of  the  committee,  and  the 
cashier  by  them  appointed,  on  the  theory  the  property  in  the 
hands  of  Davis  &  Co.,  the  committee,  and  the  cashier  or  re- 
ceiver, was  trust  property,  out  of  which  its  claim  ought  to  be 
paid.  After  the  filing  of  the  bill,  but  before  a  hearing  of  the 
cause  was  had,  the  members  of  the  firm  of  Davis  &  Co.  were 
adjudged  bankrupts,  and  were,  by  order  of  the  court,  dismissed 
out  of  the  case,  and  thereafter  the  suit  progressed  against  the 
persons  that  constituted  the  committee,  and  the  receiver  or 
cashier. 

Pending  a  reference  to  the  master  on  the  original  bill,  an 
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amended  or  supplemental  bill  of  complaint  was  filed,  charging 
more  specifically  that  the  committee  and  the  cashier  or  receiver, 
without  compliance  with  the  agreement  of  November  23,  1872, 
and  without  consent  of  complainant,  after  April  1,  1873,  sur- 
rendered to  Davis  &  Co.  the  assets  of  the  firm,  whereby  they 
became  liable  to  account  for  and  pay  complainant  out  of  their 
individual  estate  the  amount  of  its  claim.  It  was  also  alleged, 
Davis  &  Co.  had  wasted  most  of  the  assets,  were  adjudged 
bankrupts,  and  that  the  final  dividend  declared  upon  the  estate 
was  5  9-10  per  cent.  Complainant  never  proved  its  claim 
against  the  estate  of  the  bankrupts,  and,  of  course,  received 
no  dividend.  On  the  hearing,  the  court  decreed  according  to 
the  prayer  of  the  supplemental  bill,  declaring  defendants  trus- 
tees of  the  estate  of  the  insolvent  debtors,  and  rendered  a  per- 
sonal decree  jointly  against  all  of  them,  for  sixty-five  per  cent 
of  complainant^s  claim,  and  for  the  amount  by  it  paid  for  the 
claim  of  the  creditor  who  refused  to  come  into  the  composition 
arrangement.  It  is  on  the  appeal  of  the  members  of  the  com- 
mittee, the  cause  comes  before  this  court. 

On  the  24th  of  November,  1873,  on  motion  of  complainant, 
the  cause  was  referred  to  the  master  in  chancery  to  take  and 
state  an  account  "  concerning  the  matters  and  things  in  the 
bill  contained,"  with  direction  to  report  the  evidence  that 
should  be  taken,  and  "also  to  state  the  material  questions 
depending  between  the  parties,  with  his  opinion  thereon."  The 
master^s  report,  and  his  statement  of  the  "  questions  depend- 
ing between  the  parties,"  with  his  "  opinion  thereon,"  shows 
a  very  clear  comprehension  of  the  subject  matter  of  the  liti- 
gation, both  as  to  the  facts  and  the  law  of  the  case,  and  might 
with  great  propriety  have  been  made  the  basis  of  a  decree  dis- 
missing the  bill.  It  was  warranted  by  the  evidence,  and  by  a 
reasonable  and  just  construction  of  the  report  of  the  creditors^ 
committee,  under  which  defendants  were  appointed  an  advisory 
committee,  to  act  instead  of  the  whole  body  of  the  creditors, 
since,  on  account  of  their  great  number,  for  all  to  have  acted 
would  have  been  impracticable. 
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That  defendants  acted  in  good  faith,  with  a  sincere  desire 
to  promote  the  best  interests  of  all  concerned,  admits  of  no 
doubt.  The  report  under  which  they  acted  expressly  declared 
the  business  of  Davis  &  Co.  should  be  continued  as  before, 
and  they  were  fully  justified  in  construing  it  as  they  did,  as 
giving  sanction  to  taking  new  contracts  by  Davis  &  Co.,  in 
their  regular  business,  as  well  as  completing  old  ones.  That 
construction  was  acquiesced  in  by  the  creditors  with  a  full 
knowledge  of  what  was  being  done,  and  especially  by  the  com- 
plainant corporation,  which,  as  shown  by  the  evidence,  was 
engaged  in  the  same  business  with  Davis  &  Co.,  and  had  sold 
them  a  large  amount  of  stock,  which  its  officers  knew  was  to 
be  used  in  new  contracts.  No  objections  to  taking  new  con- 
tracts were  interposed  by  complainant,  or  any  other  creditor, 
although  it  was  notorious  the  firm  of  Davis  &  Co.  were  doing 
it  in  violation  of  the  spirit  or  letter  of  the  agreement  between 
the  parties. 

The  bill  is  framed  on  a  misapprehension  of  the  duties  of 
defendants  under  their  appointment.  It  was  never  intended 
or  contemplated  they  should  be  anything  more  than  what  they 
are  denominated  in  the  report — a  ^^  committee  of  supervision.^^ 
Their  appointment  was  for  a  "  limited  period,^'  until  the  real 
status  of  the  affairs  of  Davis  &  Co.  could  be  accurately  ascer- 
tained. It  was  not  understood  by  the  creditors  the  ^^commit- 
tee of  supervision'^  should  have  possession  of  the  property 
of  the  debtors.  This  is  apparent  from  the  fact  one  of  the 
committee  resided  in  another  State.  The  debtors  were  not 
asked  to  and  never  did  surrender  the  property  to  the  commit- 
tee; nor  did  the  committee  assume  to  conduct  the  business. 
That  was  to  be  done,  as  before,  by  and  in  the  name  of  Davis 
&  Co.;  and  the  reason  assigned  in  the  context  is,  that  Davis 
&  Co.  might  "have  a  sufficient  incentive  to  personal  effort,'^ 
not  only  to  do  the  best  for  themselves,  but  for  the  creditors. 

It  was  not  in  the  power  of  the  committee  to  sell  any  of  the 
stock  belonging  to  the  firm,  without  the  consent  of  Davis  & 
Co.     There  had  been  no   assignment   of  the  property  of  the 
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firm  to  the  creditors'  committee.  The  title  to  all  of  it  still 
remained  in  the  debtor  firm,  and  any  attempt  on  the  part  of 
the  committee  to  dispose  of  it,  would  have  been  an  unwar- 
rantable interference  with  the  owners'  rights,  that  would  have 
subjected  the  committee  to  an  action.  The  assumption  de- 
fendants surrendered  the  property  back '  to  the  possession  of 
Davis  &  Co.,  is  not  based  on  anything  found  in  the  evidence. 
As  a  matter  of  fact,  it  was  never  in  the  possession  or  control 
of  the  committee;  nor  is  there  any  pretense  for  saying  it  was 
in  the  possession  of  Bowen,  the  other  defendant.  It  is  a  per- 
version of  terms  to  call  Bowen  a  receiver.  No  duties,  such  as 
are  itsually  performed  by  receivers,  were  attached  to  his  ap- 
pointment. He  was  simply  a  cashier,  or  clerk,  in  the  office 
of  Davis  &  Co.,  hired  and  paid  by  them,  at  the  instance  of 
their  creditors.  All  the  duties  connected  with  his  appoint- 
ment which  he  was  required  to  perform,  were  clerical,  and 
nothing  else.  Bowen  was  no  more  the  agent  of  the  commit- 
tee, nor  were  they  any  more  responsible  for  his  conduct,  than 
complainant  or  any  other  creditor.  The  allegation  of  the  bill 
is,  the  committee  appointed  Bowen  to  the  position  he  occupied 
in  the  office  of  Davis  &  Co.,  at  the  ^^nstance  of  complainant 
and  other  creditors."  There  is  not  the  slightest  evidence  of 
misconduct  on  the  part  of  Bowen  in  the  position  of  cashier 
he  occupied  in  the  office  of  Davis  &  Co.  He  performed  every 
duty  imposed  by  his  appointment;  but  if  it  were  otherwise, 
we  do  not  understand  the  committee  would  be  any  more 
responsible  for  his  conduct  than  "complainant  and  other  cred- 
itors," at  whose  request  he  was  appointed.  With  equal  pro- 
priety a  decree  might  have  passed  against  any  other  clerk  in 
the  service  of  Davis  &  Co.  as  against  Bowen. 

Rejecting  the  unwarrantable  assumption  the  property  of 
the  firm  of  Davis  &  Co.  was  ever  in  the  possession  of,  or  that 
any  title  to  it  vested  in,  defendants,  the  case  presents  no  diffi- 
culty. As  a  matter  of  fact,  they  never  took  possession  of  anv 
of  it,  and  their  appointment,  when  rightly  construed,  did  not 
make  it  their  duty  to  do  so.  On  the  contrary,  it  was  enjoined 
19—87  III. 
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upon  them  to  leave  it  in  the  hands  of  Davis  &  Co.^  that  the 
business  might  be  continued^  as  before^  in  their  names.  No 
assignment  or  delivery  of  the  property  having  been  made  to 
the  committee,  it  can  not  be  maintained  they  were  trustees 
holding  it  for  the  benefit  of  creditors.  So  far  as  any  duties 
Avere  enjoined  upon  the  committee,  they  discharged  them  with 
fidelity,  and,  as  no  trust  property  came  to  their  hands,  they 
abused  no  confidence  reposed  in  them  in  that  regard. 

As  we  have  seen,  no  exact  date  was  fixed  when  the  com- 
mittee should  cease  to  act  as  advisory  in  the  affairs  of  Davis 
&  Co.,  and  whether  they  ought  to  have  declared  a  dividend 
"  out  of  the  moneys  and  available  assets,^'  if  there  were  any, 
before  ceasing  to  act,  presents  a  question  of  some  difficulty; 
but  we  are  inclined  to  concur  with  the  master  on  that  point, 
that  declaring  such  dividend  Avas  not  made  a  condition  prece- 
dent to  the  retirement  of  the  committee. 

The  decree  will  be  reversed  and  the  bill  dismissed. 

Decree  reversed. 


Sarah  Fargo 

V. 

Francis  Goodspeed,  Exr. 

Contract — procured  by  fraud  and  collusion.  Where  a  husband,  by  fraud,  col- 
lusion and  artifice  on  his  part,  and  others  assisting  him,  procured  a  conveyance 
of  his  wife's  property  to  one  of  his  confederates,  and  the  execution  of  an 
agreement  in  relation  thereto,  and  for  other  purposes,  with  the  intention  of 
discarding  her  and  possessing  himself  of  her  property,  it  was  held,  that  a  court 
of  equity  would  not  assist  him  in  enfoi'cing  the  agreement,  or  obviating  a  de- 
fect in  his  title  caused  by  the  mutilation  of  the  deed  he  had  thus  obtained. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
JosiAH  McRoBERTS,  Judge,  presiding. 

Messrs.  Barber,  Randall  &  Fuller,  and  Mr.  Henry 
Logan,  for  the  appellant. 

Mr.  F.  Goodspeed,  Mr.  H.  Snapp,  and  Messrs.  Garnsey 
&  Knox,  for  the  appellee. 


1877.] 


Fargo  v.  Goodspeed^  Exr. 


291 


Opinion  of  the  Court. 


Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Will 
county,  in  a  cause  therein  pending  and  determined,  in  which 
Orange  T.  Fargo  was  complainant  and  Sarah  Fargo  defend- 
ant, the  scope  of  the  bill  being,  to  enforce  an  agreement  of 
the  parties,  made  October  25,  1870,  and  charging  defendant 
w^ith  feloniously  abstracting  a  certain  quitclaim  deed  provided 
for  in  that  agreement,  and  so  mutilating  the  same  as  to  destroy 
its  effect  as  a  muniment  of  title,  and  to  restrain  defendant 
from  selling  or  incumbering  the  land  and  premises  described 
in  it,  or  complicate  the  title  in  any  way,  Avhich,  it  was  alleged, 
defendant  threatened  to  do,  praying  an  injunction  against  all 
such  acts,  and  for  general  relief. 

The  cause  was  duly  submitted  for  hearing  on  bill,  answer, 
replication,  and  cross-bill  and  proofs,  and  the  findings  of  the 
court  were,  on  the  principal  points,  in  favor  of  complainant. 
From  the  decree  both  parties  prayed  an  appeal,  which  Avas 
perfected  by  defendant  only.  Since  this  time,  the  complain- 
ant has  departed  this  life,  and  the  matters  are  contested  by 
his  personal  representative,  Francis  Goodspeed,  duly  admitted 
to  defend. 

It  is  unnecessary  to  state  at  length  the  various  findings  of 
the  court;  it  is  sufficient,  for  the  purpose  of  this  appeal,  to 
consider  one  and  the  most  material  finding  on  which  this  case 
must  be  determined,  and  that  is,  the  validity  of  the  agreement 
made  between  complainant.  Orange  T.  Fargo,  and  his  wife, 
Sarah  Fargo,  on  October  25,  1870.  The  court  found  that 
agreement  valid  and  binding,  and  visited  the  effects  and  con- 
sequences of  that  agreement  upon  appellant,  Mrs.  Fargo. 
We  think  there  was  error  in  this,  and  it  is  fundamental,  and 
if  invalid,  all  subsequent  proceedings  groAving  thereout  are 
of  no  validity.  We  think  it  is  difficult  to  read  that  agree- 
ment Avithout  coming  to  the  conclusion  that  it  AA^as  inspired  by 
a  man  tired  of  his  Avife,  and  anxious  to  relieve  himself  from 
the  ties  by  Avhich  he  Avas  bound  to  her,  and  at  the  same  time 
possess  himself  of  her  property,  and  that  his  instruments  in 
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effecting  his  purpose  were  her  cousins,  Herman  and  Edgar 
Haaf. 

The  recitals  of  the  agreement  are  to  the  effect  that  unpleas- 
ant differences  had  arisen  between  the  parties,  which  had 
become  so  serious  as  to  threaten  a  suit  for  a  divorce;  that 
they  had  four  children,  and  numerous  friends,  all  of  whom 
the  parties  were  anxious  to  save  both  pain  and  disgrace,  and 
unpleasant  feelings.  It  is  not  stated  who  or  what  was  the 
cause  of  these  differences,  nor  which  party  threatened  a  suit 
for  divorce.  The  inference  is  a  fair  one  that  the  complainant 
was  that  party.  In  fact,  there  can  hardly  be  any  other  infer- 
ence, from  what  follows  these  recitals.  The  very  first  stipula- 
tion in  the  agreement  is,  that  O.  T.  Fargo,  the  complainant, 
may  sue  for  a  divorce  if  he  chooses  to  do  so,  and  is  to  take 
the  chances  for  a  decree  upon  the  result  thereof;  and  from 
the  following:  Sarah's  residence  is  to  be  henceforth  in 
Chicago,  to  which  place  Orange  T.  is  to  send  her  furniture, 
bed  and  bedding,  clothes,  sewing  ma-chine,  etc.,  furnish  her 
support  and  pin-money  during  pendency  of  proceedings. 

Among  the  recitals  preceding  the  stipulations  is  this  clause: 
And  whereas,  there  is  considerable  property  in  his  (O.  T. 
Fargo's)  name  which  she  claims  to  have  come  from  her  father's 
estate,  and  on  which  there  are  divers  mortgages, — to  secure 
this  property  to  O.  T.  Fargo,  it  was  stipulated  that  a  quit- 
claim deed  of  all  the  real  estate  of  the  parties  should  be  made 
to  Edgar  A.  Haaf,  in  order  to  pass  the  title,  if  it  became 
necessary  to  effect  a  sale  of  the  premises,  to  any  bona  fide  pur- 
chaser, and  H.  H.  Haaf  to  hold  the  deed,  and,  in  case  of  sale, 
the  proceeds,  for  the  performance  of  the  following  conditions : 

"  That,  in  case  he  shall  obtain  a  decree  of  divorce  from  his 
said  wife,  the  decree  shall  also  provide  for  payment  to  said 
Sarah  of  the  sum  of  five  hundred  dollars  yearly,  during  each 
and  every  year  of  her  natural  life,  payable,  always,  in  quar- 
terly installments  of  one  hundred  and  twenty-five  dollars 
each,  at  the  State  Savings  Institution,  on  La  Salle  street,  or  its 
successor — the   first  installment  to  be  paid  within  ten   days 


I 


1877.]  Fargo  v.  Goodspeed,  Exr.  293 

Opinion  of  the  Court. 

after  decree  is  obtained;  and  the  said  O.  T.  Fargo  is  to  fully 
assume  and  pay  said  mortgages  now  on  said  property,  and  he 
takes  and  owns  the  same  subject  thereto;  and  the  above  pay- 
ments are  to  be  in  full  discharge  of,  and  in  lieu  of,  all  claims 
for  support,  or  alimony,  or  claims  upon  said  O.  T.  Fargo,  or 
on  his  property,  or  on  her  father's  estate  now  in  his  name  or 
in  his  possession;  and  it  is  expressly  agreed  and  provided 
that,  in  case  said  O.  T.  Fargo  shall  attempt  to  evade  the  pay- 
ment of  any  decree  so  obtained  for  the  above  purpose,  then 
he  shall,  for  each  attempt,  forfeit  and  pay  twice  the  amount 
thereof  as  a  penalty;  and  said  Sarah  may  sue  and  recover  the 
same,  and  said  property  (if  then  owned  by  him,  or,  if  sold, 
any  other  property  he  may  own,)  shall  be  held  as  liable  for 
the  full  performance,  on  his  part,  of  this  decree,  and  both 
parties  pledge  themselves  to  make  as  little  noise  or  gossip  as 
may  be  consistent  with  legal  measures  in  the  premises.  The 
property  referred  to  is  understood  to  mean  the  farm  in  Troy, 
(three  hundred  and  eighty  acres,  including  wood  lot,)  and 
house  and  lot  in  Joliet.'' 

The  subdued  and  humiliated  wife  forthwith  took  up  her 
residence  in  Chicago,  and  soon  after,  on  jN'ovember  14,  1870, 
complainant,  in  the  circuit  court  of  Cook  county,  commenced 
proceedings  for  a  divorce,  Avhich  he  readily  obtained. 

The  abstract  does  not  show  there  was  any  service  of  process 
or  other  notice  to  appellant  of  the  pendency  of  this  suit,  nor 
what  witnesses  were  examined,  or  who  proved  adultery,  or 
any  other  fact  in  the  case.  It  is  sufficient  to  state,  complain- 
ant obtained  a  decree  to  meet  the  exigencies  of  his  case,  and 
had  inserted  in  it  a  permission  to  the  parties  to  seek  other 
partners.  The  custody  of  the  children  was  committed  to  com- 
plainant, and  leave  granted  the  mother  to  visit  them,  on  cer- 
tain terms.  Alimony  was  decreed  in  lieu  of  all  interest 
the  wife  had  in  the  property,  and  to  her  was  decreed  certain 
specified  articles  of  personal  property. 

The  decree  appears  to  be  by  the  written  consent  of  the  par- 
ties, for  at  the  foot  of  the  draft  of  the  decree  is  to  be  found 
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this  writing,  signed  by  the  parties :  "And  the  parties  hereto 
assent  to  the  above  as  a  decree,  so  far  as  the  payment  of 
money  is  concerned,  and  as  regards  all  questions  of  property 
or  claims  therefor  upon  each  other/^     Signed  Dec.  16,  1870. 

That  these  proceedings  were  carried  on  by  the  husband,  and 
for  the  purpose,  among  others,  of  getting  control  of  his  wife's 
property,  is  very  apparent,  and  against  one  who  was  ignorant 
of  her  rights,  and  easily  influenced  to  act  in  obedience  to  a 
superior  intellect.  It  would  appear,  the  residence  of  Fargo 
was  in  Joliet,  in  the  county  of  Will,  yet  we  find  proceedings 
for  a  divorce  commenced  by  him  in  the  county  of  Cook,  whilst 
the  statute  expressly  provides  such  proceedings  shall  be  had 
in  the  county  where  the  complainant  resides.  This  decree 
can  not  now  be  disturbed,  but  a  court  of  equity  can  look  into 
the  ao^reement  when  that  is  souo:ht  to  be  enforced. 

We  have  said,  H.  H.  and  Edgar  A.  Haaf  were  the  instru- 
ments by  which  complainant  operated  upon  appellant,  and 
that  they  were,  is  shown  from  the  fact  that,  on  making  the 
quitclaim  deed  and  its  delivery  to  H.  H.  Haaf,  he  put  it  in 
the  possession  of  complainant,  and  Edgar  A.,  instead  of  acting 
under  it,  according  to  the  agreement,  actually  conveyed  the 
property  to  complainant,  thereby  placing  the  legal  title  in  him, 
to  the  entire  exclusion  of  appellant,  and  in  total  disregard  of 
her  rights.  That  appellant  did  wrong  in  obtaining  possession 
of  this  deed  and  mutilating  it  as  charged,  must  be  conceded, 
but  for  all  that  she  is  entitled  to  have  justice  dealt  out  to  her, 
in  view  of  the  whole  transaction  and  the  circumstances  attend- 
ing the  case. 

Appellant  denies,  in  her  answer,  that  she  was  informed  of 
the  contents  of  this  agreement  and  deed,  and  we  are  inclined 
to  the  opinion  the  whole  thing  was  a  contrivance  by  her  hus- 
band, aided  by  her  cousin  E.  A.  Haaf,  to  place  the  control  of 
these  lands,  left  by  her  father,  in  her  husband.  Appellant 
owned  one-half  of  the  three  hundred  acre  tract  in  her  own 
right,  as  one  of  the  two  heirs  at  law  of  her  deceased  father, 
and  there  is  proof  going  to  show  she  became  the  owner  of  the 
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other  half  by  a  conveyance  from  her  brother  and  her  mo-ther, 
to  whom  she  relinquished  her  interest  in  other  portions  of  her 
deceased  father's  property,  of  the  value  of  four  or  five  thousand 
dollars,  in  exchange  therefor.  Having,  at  that  time,  confi- 
dence in  her  husband,  she  permitted  the  deed  for  their  half  or 
portion  of  this  three  hundred  acre  tract  to  be  made  to  him. 

The  annual  rental  value  of  this  tract  of  land  is  proved  to  be 
worth  nine  or  ten  hundred  dollars,  and  was  appellant's  prop- 
erty. How  to  get  the  property  out  of  his  wife,  was  the  prob- 
lem for  the  husband  to  solve,  and  the  mode  adopted  is  found 
in  this  agreement  of  October  25,  1870,  the  quitclaim  deed  to 
E.  A.  Haaf,  the  divorce  proceedings  immediately  consequent 
thereon,  and  the  conveyance  by  Haaf,  in  violation  of  the 
agreement,  of  the  entire  title  to  her  husband. 

But,  it  is  said,  appellant  is  made  secure  in  the  annual  re- 
ceipt of  five  hundred  dollars,  so  long  as  she  may  live.  It  is  a 
mistake  to  say  she  is  thus  secured.  The  decree,  it  is  true, 
declares  it  to  be  a  lien  on  the  premises,  but  the  premises  are 
her  own  property,  as  we  have  seen.  But  if  it  has  become  the 
property  of  Haaf  by  this  quitclaim  deed,  how  can  it  be  a  secu- 
rity, when  a  sale  of  the  property  is  provided  for  to  pay  off 
existing  incumbrances,  and  the  surplus  to  be  placed  in  the 
hands  of  H.  H.  Haaf,  he  to  hold  the  same  as  security  for  the 
payment  of  this  five  hundred  dollars  annually?  But  who  is 
to  hold  him,  Haaf?  Who  is  responsible  for  his  safe  keeping 
of  the  money  and  its  faithful  application  ?  Suppose  he  should 
squander  it,  what  then?  Such  a  decree  as  this  should  not 
have  been  passed,  for  whilst  the  interests  of  appellant  called 
for  the  protection  of  the  court,  it  was  the  duty  of  the  court  to 
see  that,  in  no  reasonable  event  or  ordinary  mishap,  she  could 
be  made  to  lose  her  all.  Her  rights  and  interests  should  have 
been  hedged  in  and  protected  by  the  most  liberal  exercise  of 
the  power  of  the  court,  and  it  would  have  been  but  a  moder- 
ate exercise  to  require  ample  security  from  the  trustee.  This 
has  not  been  done,  and  failing  in  this,  the  decree  ought  not 
to  stand. 
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On  the  whole  case^  inspecting  the  whole  record  carefully, 
and  considering  all  the  circumstances,  we  are  satisfied  appel- 
lant is  the  victim  of  collusion,  and  of  a  wicked  contrivance 
of  her  husband  to  get  possession  of  her  property,  and  then, 
by  the  aid  of  a  court,  discard  her.  He  has  accomplished  the 
latter  purpose.  In  the  accomplishment  of  the  former  he  must 
fail,  as  we  see  nothing  in  this  record  giving  him  a  just  claim 
to  her  property. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Charles  H.  Taylor 

V. 

Daniel  W.  Turner. 

1.  Pledge — tchat  a  delivery  of  grain  shipped.  The  delivery  by  a  purchaser 
of  grain  to  his  vendor,  at  the  time  of  the  shipment,  of  the  railroad  receipts,  as 
a  security  for  the  payment  of  the  purchase  money,  is  a  symbolical  deliveiy  of 
the  grain  as  a  pledge,  and  vests  in  the  pledgee  a  special  property  entitling 
him  to  the  proceeds  of  the  grain  to  the  amount  of  his  debt. 

2.  Same — neglect  to  give  notice  of  party's  right.  The  neglect  of  a  party  hold- 
ing railroad  receipts  for  grain  shipped,  as  security  for  the  payment  of  drafts 
given  by  the  shipper  to  him  for  the  purchase  money  on  the  consignee,  to  give 
notice  to  the  consignee  of  his  right,  until  the  latter  has  sold  the  grain  and 
applied  the  proceeds  on  an  indebtedness  of  the  shipper  to  him,  under  a  pi^evious 
agreement,  will  not  interfere  vv^ith  the  assertion  of  the  rights  of  such  party 
as  against  the  consignee,  who  has  not  parted  with  anything  or  incurred  any 
liability  on  the  credit  of  the  grain  coming  to  his  possession. 

3.  Sale — interest  of  purchaser  of  grain  pledging  same  for  price.  Where  a 
purchaser  of  grain  agrees,  before  shipment,  with  the  seller,  that  the  seller 
shall  ship  the  same  to  the  purchaser's  commission  merchant  for  sale,  in  the 
purchaser's  name,  and  the  purchaser  draAvs  drafts  on  the  commission  merchant 
for  part  of  the  price,  and  delivers  the  same,  with  the  railroad  receipts,  to  the 
seller,  the  purchaser's  only  interest  in  the  grain  will  be  that  of  pledgor — that 
is,  the  surplus  in  the  proceeds  of  sale  after  payment  of  the  drafts ;  and  he  can 
not  give  to  the  consignee  any  greater  interest  than  he  himself  has,  even  by  a 
pre-existing  agreement. 
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4.  Consignment — delivery  to  consignee.  Delivery  to  a  carrier  is  considered 
as  a  delivery  to  the  consignee  only  when  and  as  it  is  in  agreement  with  the 
terms  and  intention  of  the  shipment. 

5.  Trover — when  it  lies.  Where  grain,  with  the  consent  of  both  the  seller 
and  buyer,  is  consigned  to,  and  goes  into,  the  hands  of  a  commission  merchant 
for  sale  in  the  market,  trover  will  not  lie  against  the  commission  merchant  for 
selling  the  same  by  the  original  seller  of  the  grain  who  holds  railroad  i-eceipts 
for  the  grain,  or  by  one  siicceeding  to  his  rights. 

6.  Money  had  and  received — when  it  lies.  Where  a  consignee  of  grain 
sells  the  same,  he  will  be  liable,  in  an  action  for  money  had  and  received,  to 
the  holder  of  the  railroad  receipts  for  the  proceeds  of  the  sale  to  the  extent  of 
his  interest  in  the  grain,  as  pledgee  or  otherwise,  even  though  he  has  no  notice 
of  such  rights  at  the  time  of  the  sale,  and  has  applied  the  proceeds  upon  an 
indebtedness  of  the  shipper. 

7.  Chancery  jurisdiction — trust— remedy  at  law.  In  case  of  the  bailment 
of  property  to  a  factor  in  trust  to  sell,  on  his  refusal  to  pay  the  proceeds  to  the 
person  entitled  to  the  same,  a  court  of  chancery  has  no  jurisdiction  to  enforce 
the  trust,  there  being  a  complete  remedy  at  law  in  favor  of  the  party  entitled 
to  the  money. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
W.  W.  Farwell,  Judge,  presiding. 

This  was  a  bill  in  chancery,  brought  by  Daniel  W.  Turner 
against  Charles  H.  Taylor  and  E.  S.  Trotter,  to  recover  the 
proceeds  of  the  sale  of  certain  wheat  sold  by  Taylor,  as  a  com- 
mission merchant,  the  bill  alleging  that  he  took  the  same  in 
trust,  and  holds  the  proceeds  as  trustee.  On  hearing,  upon 
proofs,  there  was  a  decree  of  recovery  in  favor  of  the  com- 
plainant, and  the  defendant  Taylor  appealed. 

The  proofs  show,  that  on  October  11,  1872,  at  Steamboat 
Rock,  Iowa,  Turner  sold  to  Trotter,  one  of  the  defendants,  a 
quantity  of  wheat,  then  in  the  elevator  of  Turner,  at  that 
place.  At  the  same  time,  Trotter  drew  upon  Taylor,  a  com- 
mission merchant  in  Chicago,  two  drafts  in  favor  of  Turner, 
and  delivered  them  to  him  in  part  payment  of  the  wheat.  It 
was  agreed  between  Trotter  and  Turner,  at  the  time  of  the 
sale,  that  Turner  should  ship  the  wheat  at  that  place,  Steam- 
boat Rock,  upon  the  railroad,  consigned  to  Taylor;  that  rail- 
road receipts,  in  Trotter's  name,  should  be  received  for  the 
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wheat  so  shipped,  which  should  be  attached  to  the  drafts. 
The  dates  of  the  drafts  were  left  blank,  with  instructions  to 
Turner  to  fill  the  same  on  shipment  of  the  wheat.  The  wheat 
was  so  shipped  in  ten  ears,  three  of  them  being  loaded  on  the 
11th,  t'hree  on  the  14th,  and  four  on  the  16th  of  October, 
1872,  the  railroad  company,  by  their  station  agent,  giving  ten 
railroad  receipts,  one  for  each  car  load,  substantially,  in  form, 
as  follows: 

''S.  B,  Rock  Station,  Oct  11,  1872. 

^^  Keceived  of  E,.  S.  Trotter,  in  apparent  good  order,  by  the 
Central  Railroad,  of  Iowa,  consigned  as  marked  and  described 
in  the  margin  below,  the  following  property,  subject  to  the 
conditions  and  general  regulations  as  appear  in  published 
tariff  of  said  company,  for  the  time  being. 

'^  The  above  company  will  not  be  held  responsible    *    * 

^'  Marks  and  destination :  C.  H.  Taylor,  Chicago,  111. ;  1  car 
bulk  wheat,  Nor.  D.  I.  C:  3882;    weight:  20,000. 

A.  L.  Leonard.'^ 
One  being  dated  Oct.  11,   the  others   Oct.  14  and  16,  1872, 
excepting  one,  dated  the  17th. . 

These  railroad  receipts  were  attached  to  the  drafts,  one 
being  for  $1520.50,  and  dated  October  14th,  the  other  for 
$1312.50,  dated  October  17,  1872.  The  drafts,  with  the  rail- 
road receipts  attached,  were  discounted  by  the  Farmers^  Ex- 
change Bank  of  Steamboat  Rock,  and  sent  by  that  bank  to 
the  Union  National  Bank  of  Chicago  for  collection.  The 
drafts  were  protested  for  non-payment  by  a  notary  public  on 
the  17th  and  18th  of  October,  1872,  and  returned  to  the 
Farmers'  Exchange  Bank,  which  were  charged  to  Turner  on 
October  22.  The  drafts  were  taken  up  by  Turner,  and  be- 
came his  property.  Taylor  received  all  the  wheat,  except  one 
car  load,  without  the  production  of  the  railroad  receipts, 
receiving  it  from  the  16th  to  the  18th  of  October,  and  made 
sale  of  it  from  the  17th  to  the  19th  of  October,  except  two  car 
loads,  which  he  surrendered  to  Turner.  On  October  21,  1872, 
Turner  himself  went  into  Chicago,  and  made  demand  upon 
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Taylor  of  the  wheat,  and  also  for  payment  of  the  drafts,  which 
Taylor  refused,  with  the  exception  of  the  two  car  loads  named, 
on  the  ground  that  he  had  advanced  to  Trotter  more  than  the 
value  of  the  wheat  consigned  to  him. 

It  was  in  evidence,  that  Trotter  had,  for  some  time  pre- 
viously, been  in  the  habit  of  consigning  grain  to  Taylor  for 
sale,  and  the  latter  had  allowed  Trotter  to  overdraw  his 
account,  there  being  an  arrangement  between  them  that  Trot- 
ter was  to  consign  his  grain  to  Taylor  for  sale  on  account  of 
the  former,  the  proceeds  to  be  applied  to  Trotter's  credit  on 
account;  that  from  the  10th  to  the  21st  of  October,  1872, 
Trotter's  account  was  overdrawn  some  $5000,  and  that  after 
crediting  Trotter  with  all  the  proceeds  of  the  wheat  in  ques- 
tion, there  was  a  balance  of  several  hundred  dollars  due  to 
Taylor  on  account. 

It  was  proved  to  be  the  custom  of  the  trade  in  Chicago,  for 
consignees  not  to  present  the  railroad  receipts,  like  those 
given  here,  in  order  to  obtain  possession  of  the  grain,  but  that 
it  is  the  custom  for  the  railroad  companies  to  give  to  con- 
signees freight  bills  of  what  is  consigned  to  them,  and  on 
presentation  of  such  freight  bills,  paid,  warehouse  receipts  for 
the  grain  are  issued  to  the  consignees,  no  one  requiring  the 
production  of  these  railroad  receipts. 

Messrs.  Herbert  &  Quick,  for  the  appellant. 

Messrs.  Hitchcock  &  Dupee,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

As  to  the  right  of  the  parties,  there  would  seem  to  be  little 
room  for  serious  question. 

Had  Trotter  been  the  absolute  owner  of  the  wheat  at  the 
time  of  the  shipment,  the  delivery  by  him  to  Turner  of  the 
railroad  receipts,  as  security  for  the  payment  of  the  purchase 
money,  would  have  been  a  symbolical  delivery  of  the  wheat, 
and  have  vested  in  Turner  a  special  property  therein,  entitling 
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him  to  the  proceeds  of  tlie  sale  of  the  wheat  to  the  extent 
required  for  the  payment  of  ih^  price.  Gibson  v.  Stevens,  8 
How.  384;  The  Bank  of  Eocheste?-  v.  Jo7ies,  4  Comst.  497; 
The  Marine  Bank  of  Chicago  v.  Wright,  48  IST.  Y.  1 ;  Nat. 
Bank  of  Green  Bay  y.  Dearborn,  115  Mass.  219;  Michigan 
Central  B.  R.  Co.  v.  Phillips,  60  111.  190. 

It  is^  however,  claimed,  that  there  was  here  a  pre-existing 
agreement  between  Trotter  and  Taylor,  which  placed  the  former 
under  obligation  to  send  his  wheat  to  the  latter,  to  be  sold  by  him 
for  the  reimbursement  of  his  advances  made  on  the  credit  of 
grain  to  be  consigned  to  him  by  Trotter ;  that  Taylor  was  largely 
in  such  advance  at  the  time  of  this  transaction,  and  that  under 
such  circumstances,  at  least,  the  delivery  of  the  wheat  on  the 
railroad  consigned  to  Taylor,  as  well  as  the  delivery  to  him  from 
the  railroad,  vested  the  property  in  him.  Allowing  the  utmost 
extent  that  can  be  claimed  for  this  agreement,  that  it  was  one 
to  thus  consign  to  Taylor  all  the  grain  which  Trotter  should 
buy,  then  there  would  have  been  here  but  a  breach  of  promise, 
as  Trotter  did  not  so  consign  this  grain,  except  as  to  the  sur- 
plus above  paying  Turner.  Such  an  agreement  would  be  one 
in  relation  to  property  to  be  afterward  acquired,  and  could 
have  no  effect  in  giving  the  title  to  any  such  property  until 
after  it  had  come  into  the  possession  of  Taylor.  But  before 
this  wheat  came  into  the  possession  of  Taylor,  the  rights  of 
Turner  had  attached,  and  Avhen  it  came  to  Taylor,  Trotter^s 
only  interest  in  it  was  his  right  thereto,  subject  to  the  pledge  of 
the  property  which  he  had  made  to  Turner  for  the  ]3ayment  of 
the  drafts,  and  Taylor  received  no  greater  interest. 

Delivery  to  a  carrier  is  considered  as  a  delivery  to  the  con- 
signee only  when,  and  as,  it  is  in  agreement  with  the  terms 
and  the  intention  of  the  shipment. 

The  wheat  was  not  delivered  on  the  railroad,  or  shipped,  on 
the  sole  account  or  for  the  sole  benefit  of  Taylor,  but  expressly 
for  the  sole  use  and  benefit  of  Turner,  to  the  extent  of  securing 
him  for  the  purchase  price  of  the  wheat,  and  for  the  benefit 
of  Taylor  only  as  to  any  surplus  which   might  remain.     In- 
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deed,  such  surplus  was  all  the  actual  interest  which  Trotter, 
the  consignor,  had  in  the  property  to  consign.  He  never,  in 
truth,  had  any  interest  therein  except  as  pledgor,  as  the  sale 
to  him  and  the  pledge  by  him  were  simultaneous  acts.  It  was 
a  part  of  the  very  transaction  through  which  he  obtained  any 
title  to  the  property  that  the  railroad  receipts  were  pledged 
by  him  to  Turner,  to  secure  the  payment  of  the  purchase 
money  drafts. 

It  is  asserted,  that  prompt  transmission  and  presentation  of 
the  drafts  were  necessary,  and  the  point  is  made,  as  against 
the  right  of  Turner,  that  there  was  laches  in  not  forwarding 
the  drafts,  with  the  railroad  receipts  attached,  until  Taylor  had 
got  actual  possession  of  the  wheat,  and  sold  it,  and  applied  it 
to  his  general  balance. 

The  drafts,  with  the  receipts  attached,  appear  to  have  been 
forwarded  in  the  regular  course  of  business,  for  collection. 
It  AYOuld  rather  appear,  from  the  evidence,  that  the  drafts 
w^ere  not  presented  to  Taylor,  personally,  for  payment,  and  it 
leaves  it  probable  that  at  least  a  portion  of  the  wheat  was  sold 
by  him  before  he  had  any  notice  of  Turner's  rights. 

It  is  not  pretended  that  Taylor  advanced  or  parted  with 
anything,  or  incurred  any  liability,  or  in  any  respect  changed 
his  position  to  his  disadvantage,  on  the  credit  of  the  property. 
Had  he  done  this,  a  different  question  would  be  presented, but 
his  debt  had  already  accrued.  His  claim  simply  is,  that  the 
property  shall  pay  an  antecedent  debt  to  him. 

It  is  not  suggested  that  he  has  been  in  any  way  injured  by 
the  delay  of  Turner  in  giving  notice  of  his  right,  and  Ave  can 
not  think  that,  under  the  circumstances,  delay  in  giving  such 
notice  until  after  the  sale  of  the  wheat  should  interfere  with 
the  assertion  of  that  right.  And,  under  this  view,  it  would 
seem  to  be  immaterial  what  the  custom  in  Chicago  was  as  to 
the  railroad  delivering  property  to  the  consignee  without  the 
production  of  the  railroad  receipt,  there  being  no  intervening 
rights. 

It  is  objected  that  the  right  of  action  here,  if  there  be  any. 
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is  in  the  Farmers'  Exchange  Bank  of  Steamboat  Rock^  and 
not  in  Turner.  It  is  supposed  that  if  the  adverse  claim  against 
Taylor  be  sustained^  then  the  sale  of  the  wheat  by  Taylor  was 
a  conversion  of  it ;  and  as  at  that  time  the  drafts  and  railroad 
receipts  were  in  the  hands  of,  and  belonged  to,  the  bank,  it  is 
contended  that  there  w^as  then,  after  the  sale,  but  a  right  of 
action  in  the  bank  in  trover,  which  right  of  action  must  still 
remain  with  the  bank,  and  did  not  pass  to  Turner  upon  his 
taking  up  the  drafts. 

There  would  hardly  seem  here  to  have  been  any  wrongful 
conversion  of  the  wheat,  so  as  to  give  the  right  to  an  action 
of  trover.  By  the  consent  of  both  Trotter  and  Turner,  the 
wheat  was  consigned  to,  and  went  into  the  hands  of,  Taylor, 
to  be  sold.  There  is  no  pretense  that  there  was  any  retrac- 
tion of  the  consent  or  demand  of  the  wheat  until  after  it  had 
been  sold,  so  that  the  proper  remedy,  under  the  facts,  would 
seem  to  be  the  action  for  money  had  and  received.  We  think 
that,  upon  Turner  taking  back  from  the  bank  the  drafts,  with 
the  railroad  receipts  attached,  there  passed  to  him,  as  an  inci- 
dent, the  right  to  maintain  such  an  action,  as  the  owner  of  the 
drafts  and  railroad  receipts  might;  that  the  implied  promise 
which  the  law  raised,  was  to  pay  the  proceeds  of  the  wheat  to 
the  owner  of  the  drafts  and  railroad  receipts,  and  to  such  owner 
not  only  at  the  time  when  the  wheat  was  sold,  but  at  the  time 
of  the  bringing  of  the  suit. 

Another  objection  made,  and  which  we  are  inclined  to  sus- 
tain, is,  that  there  was  here  an  adequate  and  complete  remedy 
at  law. 

It  seems  to  us  to  be  a  simple  case  of  the  bailment  of  property 
to  a  factor  to  sell,  and  his  refusal  to  pay  over  the  proceeds  of 
the  sale  to  the  owner  of  the  property,  and  we  know  not  why 
the  legal  remedy  of  an  action  for  money  had  and  received  is 
not  ample.  If,  by  the  allegation  that  the  property  was  re- 
ceived upon  a  trust,  the  case  may  be  brought  within  the  juris- 
diction of  a  court  of  chancery,  we  do  not  see  why  it  might  not 
bo  the  same  in  every  case  of  the  bailment  of  personal  property. 
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Blackstone's  definition  of  bailment  Is,  ^^a  delivery  of  goods  In 
trnst,  upon  a  contract  expressed  or  implied^  that  the  trust  shall 
be  faithfully  executed  on  the  part  of  the  bailee. ^^  2  Black. 
Com.  451.  So  that  a  trust  may  be  predicated  of  every  case  of 
a  bailment. 

And  we  do  not  see  why^  In  like  manner,  all  that  large  class 
of  cases  where  the  action  for  money  had  and  received  for 
another's  use  is  maintained,  might  not  be  drawn  within  the 
jurisdiction  of  a  court  of  equity  by  making  the  allegation  of 
the  receipt  of  the  money  In  trust  to  pay  the  same  over  to 
another. 

Trusts,  though  in  general  of  a  peculiar  and  exclusive  juris- 
diction in  equity,  are  sometimes  cognizable  at  law,  as  in  the 
cases  above  mentioned  and  the  one  now  before  us ;  and  when 
so  cognizable,  and  the  remedy  at  law  is  adequate  and  complete, 
as  we  regard  it  here,  we  think  such  remedy  should  be  pursued, 
and  that  it  should  not  be  left  with  a  plaintiff  at  his  will,  by 
the  selection  of  the  forum,  to  deprive  the  defendant  of  the 
so  much  prized  privilege  of  trial  by  jury  which  exists  at  law. 
See  Doyle  v.  Ifurphy,  22  111.  502. 

Upon  the  last  ground  the  decree  will  be  reversed,  and  the 
cause  remanded  with  directions  to  the  court  below  to  dismiss 
the  bill  without  prejudice. 

Decree  reversed. 


The  Trustees  of  Schools 

V. 

The  People  ex  rel.  Martin  Yan  Allen. 

1.  School  law — high  schools.  The  object  of  the  law  allowing  the  establish- 
ment of  high  schools  in  townships,  is  to  aflFord  increased  facilities  for  acquiring 
a  good  education  in  free  schools.  Such  schools  must  be  open  to  all  pupils 
alike  who  are  sufficiently  advanced  to  need  their  instruction.  The  duties  of  the 
trustees  to  such  schools  are  the  same  as  those  of  directors  with  respect  to  dis- 
trict schools,  and  their  powers  are  governed  by  the  same  law. 
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2.  Same — poivers  of  trustees.  The  trustees  of  a  township  are  invested  with 
power  to  decide  what  branches  of  study  shall  be  taught  in  the  high  school, 
what  text-books  shall  be  used,  and  to  prescribe  necessary  rules  and  regulations 
for  the  management  and  government  of  the  school,  but  not  to  decide  what  par- 
ticular branches  of  study  of  those  decided  to  be  taught,  shall  be  pursued  by 
each  pupil. 

3.  Under  the  power  to  prescribe  necessary  rules  and  regulations  for  the 
management  and  government  of  the  schools,  they  may  require  a  classification 
of  the  pupils  with  respect  to  the  branches  of  study  they  are  respectively  pur- 
suing, and  with  respect  to  proficiency  or  degree  of  advancement  in  the  same 
branches,  and  that  there  shall  be  prompt  attendance,  diligence  in  study,  and 
proper  deportment. 

4.  Same — how  far  parent  may  control  studies.  No  parent  can  insist  that  his 
child  shall  be  placed  or  kept  in  particular  classes,  when  by  so  doing  others 
will  be  retarded  in  their  studies,  or  that  his  child  shall  be  taught  studies  not 
in  the  prescribed  course  of  the  school,  or  be  allowed  to  use  a  text-book  diff'er- 
ent  from  that  adopted,  or  that  he  shall  be  allowed  to  adopt  methods  of  study 
that  interfere  with  others  in  their  studies. 

5.  The  laws  of  this  State  do  not  deny  the  parent  all  control  over  the  edu- 
cation of  his  child.  They  only  withdraw  from  him  the  right  to  select  the 
branches  to  be  studied  by  the  child  to  the  extent  that  the  exercise  of  that  right 
will  not  interfere  with  the  system  prescribed  for  the  schools.  No  particular 
branch  of  study  is  compulsory  upon  those  who  attend  school. 

6.  Where  the  relator's  son  passed  a  satisfactory  examination  in  all  the 
studies  taught  in  a  high  school,  except  that  of  grammar,  which  the  father  did 
not  desire  him  to  study,  and  was  refused  admission  to  pursue  the  other  branches 
simply  for  his  deficiency  in  grammar:  Held,  on  a  proceeding  by  mandamus,  that 
as  the  father  did  not  wish  his  son  to  study  grammar,  the  son  had  a  right  to 
admission  as  to  the  other  studies,  and  that  any  rule  or  regulation  excluding  a 
pupil  on  that  ground  was  unreasonable  and  could  not  be  enforced. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  John  P.  Wilson,  and  Messrs.  Steele  &  Jones,  for 
the  appellant. 

Mr.  G.  A.  FoLLANSBEE,  and  Mr.  Francke  C.  Elliott,  for 
the  appellee. 

Mr.  Chief  Justice 'Scholfield  delivered  the  opinion  of 
the  Court: 

This  Avas  a  proceeding  by  mandamus  to  compel  the  trustees 
of  schools  of  the  town  of  Lake  View  to  admit  the  relator's  son, 
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Frank  Van  Allen,  as  a  pupil  in  the  high  school  of  that 
town. 

The  respondents  demurred  to  the  petition,  but  the  court 
overruled  the  demurrer,  and  the  respondents  electing  to  stand 
iby  their  demurrer,  judgment  was  given  awarding  a  peremp- 
|tory  mandamus  to  the  respondents  to  admit  Frank  Van  Allen 
[to  the  high  school. 

The  technical  objection  urged  against  the  petition  on  the 
ground  of  multifariousness,  in  view  of  the  present  liberality 
in  pleadings  in  relation  to  matters  not  substantially  affecting 
the  question  to  be  litigated,  must  be  held  to  be  without  merit. 
The  matter  objected  to  might  have  been  stricken  out  on  the 
trial  without  working  a  continuance,  and  it  was  totally  disre- 
garded by  the  court  in  its  judgment.  Whatever  of  error  there 
may  have  been  in  its  inclusion  in  the  petition,  did  not  and 
could  not  have  prejudiced  the  respondents. 

The  material  question  is,  were  the  respondents  authorized, 
for  the  cause  by  them  alleged,  to  deny  to  relator's  son  admis- 
sion to  the  high  school? 

The  facts  stated  in  the  petition,  which  the  demurrer  admits, 
are,  the  relator,  being  a  citizen  and  tax-payer  of  the  township, 
applied  to  the  respondents  to  have  his  son  admitted  as  a  pupil 
in  the  high  school.  The  son  passed  a  satisfactory  examination 
and  was  sufficiently  proficient  in  all  branches  of  study,  except 
that  of  grammar,  to  entitle  him,  under  the  regulations  pre- 
scribed by  respondents,  to  admission  to  the  high  school.  The 
relator  had  forbidden  his  son  to  study  grammar,  and  desired 
that  he  should  pursue  no  study  which  necessitated  a  previous 
knowledge  of  grammar — and  asked  that  he  be  admitted  to 
pursue  only  those  studies  in  which  he  was  sufficiently  profi- 
cient to  entitle  him  to  admission  to  the  high  school.  The 
respondents  denied  the  son  admission  to  the  high  school,  solely 
because  of  his  inability  to  pass  satisfactory  examination  in 
grammar. 

The  high  school  was  established  under  the  fourth  clause  of 
section  35  of  the  school  law,  which  is  as  follows :  "  Upon 
20—87  III. 
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petition  of  fifty  voters  of  any  school  township,  filed  with  the 
township  treasurer  at  least  fifteen  days  preceding  a  regular 
election  of  trustees,  it  shall  be  the  duty  of  said  treasurer  to 
notify  the  voters  of  the  township  that  an  election  "  For  '^  and 
'^Against  '^  a  high  school  will  be  held  at  the  next  ensuing  elec- 
tion of  trustees,  and  the  ballots  to  such  effect  shall  be  received 
and  canvassed  at  such  election ;  and  if  the  majority  of  the 
voters  at  such  election  shall  be  found  to  be  in  favor  of  a  high 
school,  it  shall  be  the  duty  of  the  trustees  of  the  township  to 
establish  at  some  central  point,  most  convenient  for  a  majority 
of  the  pupils  of  the  township,  a  high  school  for  the  education 
of  the  more  advanced  pupils. ^^     (Rev.  Stat.  1874,  p.  957.) 

The  next  clause  provides,  "  For  the  purpose  of  building  a 
school  house,  supporting  the  school,  and  other  necessary  ex- 
penses, the  town  shall  be  regarded  as  a  school  district,  and 
the  trustees  shall  have  the  power  and  discharge  the  duties  of 
directors  for  such  district  in  all  respects. ^^ 

It  is  apparent  the  object  of  the  legislature  was  simply  to 
increase  the  facilities  for  acquiring  a  good  education  in  free 
schools.  The  high  school  thus  established  can  no  more  be 
controlled  for  the  benefit  of  some  to  the  exclusion  of  others, 
than  can  the  district  school.  All  children  in  the  township, 
within  the  prescribed  ages  for  admission  to  the  public  schools, 
have  equal  rights  of  admission  to  the  high  school  when  they 
are  sufficiently  advanced  to  need  its  instruction.  It  would  be 
contrary  to  natural  right  and  the  manifest  purpose  of  the  legis- 
lature, to  hold  that  the  high  school,  by  arbitrary  and  unrea- 
sonable regulations  of  the  trustees,  should  be  practically  closed 
to  all  but  a  favored  few.  Every  tax  payer  contributes  to  its 
maintenance,  and  there  should  be  no  arbitrary  regulation  to 
prohibit  the  enjoyment  of  its  benefits,  in  equal  degree  by  all. 

It  is,  of  course,  to  be  kept  in  view  that  its  purpose  is  the 
teaching  of  more  advanced  branches  than  those  taught  in  the 
district  school,  and  that  to  insist  that  precisely  the  same  studies 
should  be  pursued  there  as  in  the  district  school,  would  be  to 
defeat  the  purpose  of  its  creation. 
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The  powers  and  duties  of  the  trustees  being,  with  respect  to 
the  high  school,  the  same  as  those  of  directors  with  respect  to 
the  district  school,  it  becomes  necessary  to  ascertain  what  are 
the  powers  and  duties  of  directors  with  respect  to  district 
schools.  So  far  as  they  affect  the  question  before  us,  they  are 
"  to  adopt  and  enforce  all  necessary  rules  and  regulations  for 
the  management  and  government  of  the  schools;  to  direct 
what  branches  of  study  shall  be  taught,  and  what  text-books 
and  apparatus  shall  be  used,  and  to  enforce  uniformity  of  text- 
books.^'    (Rev.  Stat.  1874,  p.  962-3,  §  48.) 

Here,  then,  is  power  to  decide  what  branches  of  study  shall 
be  taught  in  the  high  school,  what  text-books  shall  be  used, 
and  to  prescribe  necessary  rules  and  regulations  for  the  man- 
agement and  government  of  the  school ;  but  not  to  decide  what 
particular  branches  of  study,  of  those  decided  to  be  taught, 
shall  be  pursued  by  each  pupil.  Under  the  power  to  prescribe 
necessary  rules  and  regulations  for  the  management  and  gov- 
ernment of  the  school,  they  may,  undoubtedly,  require  classifi- 
cation of  the  pupils  with  respect  to  the  branches  of  study  they 
are  respectively  pursuing,  and  with  respect  to  proficiency  or 
degree  of  advancement  in  the  same  branches;  that  there  shall 
be  prompt  attendance,  diligence  in  study,  and  proper  deport- 
ment. All  regulations  or  rules  to  these  ends  are  for  the  bene- 
fit of  all,  and,  presumptively,  promotive  of  the  interests  of  all. 
No  parent  has  the  right  to  demand  that  the  interests  of  the 
children  of  others  shall  be  sacrificed  for  the  interests  of  his 
child;  and  he  can  not,  consequently,  insist  that  his  child  shall 
be  placed  or  kept  in  particular  classes,  when  by  so  doing  others 
will  be  retarded  in  the  advancement  they  would  otherwise 
make;  or  that  his  child  shall  be  taught  studies  not  in  the  pre- 
scribed course  of  the  school,  or  be  allowed  to  use  a  text-book 
diiferent  from  that  decided  to  be  used  in  the  school,  or  that  he 
shall  be  allowed  to  adopt  methods  of  study  that  interfere  with 
others  in  their  studies.  The  rights  of  each  are  to  be  en- 
joyed and  exercised  only  with  reference  to  the  equal  rights  of 
all  others. 
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But  no  attempt  has  hitherto  been  made  in  this  State  to  deny^ 
by  law,  all  control  by  the  parent  over  the  education  of  his 
child.  Upon  the  contrary,  the  policy  of  our  law  has  ever  been 
to  recognize  the  right  of  the  parent  to  determine  to  what  ex- 
tent his  child  shall  be  educated,  during  minority — presuming 
that  his  natural  affections  and  superior  opportunities  of  know- 
ing the  physical  and  mental  capabilities  and  future  prospects 
of  his  child,  will  insure  the  adoption  of  that  course  which  will 
most  effectually  promote  the  child^s  welfare.  The  policy  of 
the  school  law  is  only  to  withdraw  from  the  parent  the  right 
to  select  the  branches  to  be  studied  by  the  child,  to  the  extent 
that  the  exercise  of  that  right  would  interfere  with  the  system 
of  instruction  prescribed  for  the  school,  and  its  efficiency  in 
imparting  education  to  all  entitled  to  share  in  its  benefits. 
No  particular  branch  of  study  is  compulsory  upon  those  who 
attend  school,  but  schools  are  simply  provided  by  the  public 
in  which  prescribed  branches  are  taught,  which  are  free  to  all 
within  the  district  between  certain  ages.  In  most  primary 
schools  it  would  be  both  absurd  and  impracticable  to  require 
every  pupil  to  pursue  the  same  study. at  the  same  time.  Dis- 
crimination and  preference  between  different  branches  of  study, 
until  some  degree  of  advancement  is  attained,  is  inevitable — 
and,  afterwards,  a  due  regard  for  the  interests  of  the  child  will 
always  require  it,  in  greater  or  less  degree. 

It  is  not  claimed  that  every  pupil  attending  the  high  school 
must  pursue  every  study  taught  therein,  and  manifestly,  in 
the  absence  of  legislation  expressly  requiring  this,  a  regulation 
to  that  effect  would  be  regarded  as  arbitrary  and  unreasonable, 
and  could  not,  therefore,  receive  the  sanction  of  the  courts. 
Conceding  that  all  the  branches  of  study  decided  to  be  taught 
in  the  school  shall  not  necessarily  be  pursued  by  every  pupil, 
we  are  unable  to  perceive  how  it  can,  in  anywise,  prejudice 
the  school,  if  one  branch  rather  than  another  be  omitted  from 
the  course  of  study  of  a  particular  pupil. 

If  the  relator's  son  had  possessed  the  required  knowledge  of 
grammar,  but  would  not  have  been  compelled  to  further  pursue 
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that  branch  of  study  or  to  pursue  any  other  branch  of  study 
to  which  a  knowledge  of  grammar  was  essential,  it  is  impossible 
to  perceive  how  his  position  in  the  high  school,  so  far  as*  it 
might  affect  teachers  and  pupils,  would  be  different  from  that 
he  now  occupies.  He  is  qualified  to  pursue,  as  a  pupil,  every 
branch  of  study  that  the  relator  desires  that  he  shall  pursue 
in  the  high  school.  If  he  is  qualified  to  go  on  with  the  studies 
selected  by  the  relator,  of  what  consequence  is  it  that  he  is 
ignorant  of  some  branch  of  study  in  no  manner  connected 
with  those  branches  ?  This  may,  possibly,  be  a  misfortune  to 
Frank  Van  Allen — it  surely  can  not  affect  the  government  of 
the  school  or  incommode  the  other  students  or  the  teachers. 
Whether  fortunate  or  unfortunate  to  him,  however,  it  is  for 
the  parent,  not  the  trustees,  to  direct  the  branches  of  educa- 
tion he  shall  pursue,  so  far  as  they  are  taught,  and  he  is  by 
necessary  preliminary  education  qualified  to  pursue  them,  in 
the  high  school. 

It  is  possible  that  a  father  may  have  very  satisfactory  reasons 
for  having  his  son  perfected  in  certain  branches  of  education 
to  the  entire  exclusion  of  others ;  and  so  long  as,  in  exercising 
his  parental  authority  in  making  the  selection  of  the  branches 
he  shall  pursue,  none  others  are  affected,  it  can  be  of  no  prac- 
tical concern  to  those  having  the  public  schools  in  charge. 

We  think  the  exclusion  of  the  relator's  son  from  the  high 
school,  upon  the  ground  alleged,  by  the  respondents,  unauthor- 
ized by  the  statute.  The  regulation  requiring  it  is  arbitrary 
and  unreasonable^  and  can  not  be  enforced,  but  must  be  disre- 
garded. 

In  Rulison  et  al.  v.  Post,  79  111.  567,  views  were  expressed 
in  harmony  with  what  has  been  here  said,  although  the  ques- 
tion there  decided  was  materially  different  from  that  presented 
here. 

Morroto  v.  Wood,  35  Wis.  59,  presents  the  question  of  the 
right  of  a  teacher  to  punish  a  pupil  for  refusing,  under  pa* 
rental  objection,  to  pursue  the  study  of  geography,  and  the 
ruling  was   against  the  right.     The  opinion   is   able  and  in- 
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structive^  and  demonstrates  to  our  satisfaction  the  correctness 
of  the  conclusion. 

We  think  the  judgment  below  right,  and  it  will  be  affirmed. 

Judgment  affirmed. 


Oliver  F.  Fuller 

V, 

Mary  Ledden. 

1,  Stockholder  of  hank — liability  to  creditors  of  the  hank — when  suit  must  he 
brought.  Under  tlie  charter  of  the  Bank  of  Chicago,  which  provided,  "each 
stoclcliolder  shall  be  liahle  to  double  the  amount  of  stock  held  or  owned  by  him, 
and  for  three  months  after  giving  notice  of  transfer,"  etc.,  it  was  held,  that  a 
stockholder  assumed  a  primary  liability  to  creditors  of  the  bank  to  an  amount 
double  his  stock,  and  not  a  secondary  one;  and  having  incurred  such  liability 
he  was  not  released  therefrom  by  his  not  being  sued  within  three  months  after 
a  transfer  of  his  stock. 

2.  The  fair  and  reasonable  construction  of  such  clause  in  the  charter  is,  that 
a  stockholder  is  liable  for  debts  incurred  while  a  member,  and,  also,  for  such 
debts  as  the  bank  should  contract  for  and  during  the  ensuing  three  months 
after  giving  notice  of  a  transfer  of  his  stock.  The  clause  does  not  relate  to 
the  time  in  which  suit  must  be  brought  to  enforce  his  liability,* 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Fuller  &  Smith,  for  the  appellant. 

Messrs.  Shufeldt  &  Westover,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  by  Mary  Ledden,  in 
the  Superior  Court  of  Cook  county,  against  Oliver  F.  Fuller, 

*What  constitutes  one  a  stockholder,  and  of  evidence  in  respect  thereto.  See 
Corwith  et  al.  v.  Culver,  69  111.  502,  and  Stoive  v.  Flagg,  72  id.  327.  When  sought 
to  be  charged  by  a  creditor  of  the  company,  a  stockholder  is  estopped  to  deny 
the  power  of  the  corporation  to  act.      Corwith  et  al.  v.  Culver,  69  111.  502. 
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to  recover  the  amount  of  certain  moneys  deposited  in  the  Bank 
of  Chicago^  a  corporation  organized  under  a  special  charter  of 
the  State  of  Illinois,  in  which  Fuller  was  a  stockholder  at  the 
time  the  money  was  deposited. 

The  action  was  brought  to  enforce  the  individual  liability 
of  Fuller  as  a  stockholder  under  the  third  section  of  the  char- 
ter of  the  bank,  which  provided  that  "  each  stockholder  shall 
be  liable  to  double  the  amount  of  stock  held  or  owned  by 
him,  and  for  three  months  after  giving  notice  of  transfer  as 
hereinafter  mentioned.^' 

The  action  was  commenced  on  the  25th  day  of  July,  1874, 
and,  in  the  declaration,  it  was  averred  that  on  the  1st  day  of 
January,  1873,  previous  thereto  and  thereafter,  the  said  Oliver 
F.  Fuller  was  a  stockholder  in  said  bank,  and  owned  twenty 
shares,  to  the  amount  of  $2000,  and,  on  the  last  mentioned 
date,  the  Bank  of  Chicago  was  indebted  to  the  plaintiff  in  the 
sum  of  1488.62  for  money  previously  deposited  by  the  plaintiff. 
To  the  declaration  the  defendant  filed  a  special  plea,  in  which 
he  averred  that  prior  to  January  24,  1874,  he  was  a  stock- 
holder; that  on  January  24,  1874,  he  sold  and  transferred  his 
shares  of  stock  of  the  bank,  to-wit,  twenty  shares,  to  one 
Ellis,  for  a  valuable  consideration,  and  then  and  there  ceased 
to  be  an  owner  of  any  stock  in  the  bank;  that  defendant's 
shares  were,  when  sold,  transferred  in  the  manner  required  by 
the  by-laws  of  the  company,  and  the  notice  of  such  transfer, 
required  by  the  act,  was  given  on  the  19th  day  of  March,  1874. 
To  this  plea  a  demurrer  was  interposed,  which  the  court  sus- 
tained, and  the  defendant  electing  to  stand  by  the  plea,  judg- 
ment was  rendered  in  favor  of  the  plaintiff,  and  defendant 
appealed. 

The  plea  presents  but  a  single  question,  and  that  is,  whether, 
under  the  charter  of  the  bank,  a  right  of  action  of  a  creditor, 
against  a  stockholder,  is  limited  to  three  months  after  the 
stockholder  sells  and  transfers  his  stock. 

In  Culver  v.  Third  National  Bank  of  Chicago,  64  111.  530, 
which  was  an  action  by  a  creditor  to  collect  a  demand  against 
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the  corporation  from  a  stockholder,  where  the  act  of  incorpora- 
tion provided  that  all  the  stockholders  of  the  company  shall 
be,  severally,  individually  liable  to  the  creditors  of  the  com- 
pany to  an  amount  equal  to  the  amount  of  stock  held  by 
them,  respectively,  for  all  debts  and  contracts  made  by  such 
company  prior  to  the  time  when  the  whole  amount  of  its  cap- 
ital stock  shall  have  been  paid  in,  and  a  certificate  thereof 
made  and  filed,  it  was  held  that  the  stockholders  were 
primarily  liable  to  the  extent  provided  in  the  act  to  the  credi- 
tors of  the  company. 

In  Corning  v.  McCuUoeh,  1  Comstock,  47,  which  was,  as 
here,  an  action  by  a  creditor  against  a  stockholder,  it  was  held, 
where  the  charter  of  an  incorporated  company  provides  that 
the  stockholders  shall  be  liable  for  its  debts,  and  that  a  credi- 
tor may,  after  judgment  obtained  against  the  corporation  and 
execution  returned  unsatisfied,  sue  any  stockholder  and  recover 
his  demand,  such  stockholders  are  liable,  in  an  original  and 
primary  sense,  like  partners  or  members  of  an  unincorporated 
association. 

In  Allen  v.  Sewell,  2  Wend.  327,  where  the  language  of  the 
act  was  that  "the  members  of  the  company  shall  be  individually 
liable"  for  its  debts,  the  court  said,  it  was  the  intention  of 
the  legislature  to  put  the  stockholders  upon  the  same  footing, 
as  to  liability,  as  if  they  had  not  been  incorporated. 

In  Aspinwall  v.  Succhi,  57  N.  Y.  331,  where  it  was  provided 
in  the  charter  that  the  stockholders  should  be,  severally, 
individually  liable  to  the  creditors  of  the  corporation  to  an 
amount  equal  to  the  amount  of  stock  held  by  them,  respect- 
ively, until  all  the  stock  should  be  paid  in,  it  was  held,  "  Here, 
by  the  statute,  all  the  stockholders  are  made  individually 
liable  for  the  debts  of  the  company,  and  the  liability  is  the 
same  in  effect  as  if  every  stockholder  had  executed  a  separate 
bond  binding  himself  to  pay  the  debt  upon  the  conditions 
specified  in  the  act."  See,  also,  Heager  v.  McCuUoch,  2 
Denio,  123,  and  Colemanv.  WJiite,  14  Wis.  701,  where  the  same 
doctrine  is  announced.     From  those  authorities,  it  is  apparent 
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that  the  stockholders  assumed  the  primary  liability  to  creditors 
of  the  corporation  to  pay  the  indebtedness  of  the  company 
to  an  amount  equal  to  double  the  amount  of  stock  held  by  each 
stockholder.  When  a  debt  was  contracted  by  the  corporation, 
the  liability  of  the  then  stockholders  attached,  and,  from  that 
moment,  they  became  bound  in  the  same  manner  and  with 
like  effect  as  if  they  had  been  doing  business  as  partners  unin- 
corporated, except,  under  the  act,  the  liability  of  each  stock- 
holder is  limited  to  double  the  amount  of  stock  held  or  owned 
by  him.  The  bank,  no  doubt,  obtained  deposits  upon  the 
credit  of  the  stockholders,  as  the  act  which  created  the  bank 
expressly  declared  and  fixed  the  liability  of  the  stockholders. 
The  charter  was  accepted  by  the  stockholders,  the  company 
organized,  and  business  commenced  with  full  knowledge,  on 
the  part  of  the  stockholders,  of  their  liability,  under  the  act 
which  gave  them  a  corporate  existence.  Under  such  circum- 
stances, the  stockholders  should  be  held  to  a  strict  accounta- 
bility. 

When  the  money,  to  recover  which  this  action  is  brought, 
was  deposited  in  the  bank,  appellant  was  a  stockholder.  Un- 
der the  charter,  he  became  the  debtor  of  appellee;  his  liability 
was  fixed,  and  we  are  aware  of  no  principle  under  which  he 
could  release  himself  without  the  consent  of  appellee.  He 
had  the  right,  it  is  true,  to  sell  his  stock,  and  cease  to  be  a 
member  of  the  corporation,  but  his  withdrawal  from  the  cor- 
poration would  not  release  him  from  liabilities  incurred  while 
a  member. 

A  contract  or  liability  of  this  character  can  not  be  rescinded 
by  one  party  without  the  consent  of  the  other  contracting  party. 

But  it  is  urged  by  appellant  that  the'action  can  not  be  main- 
tained, as  it  was  not  instituted  within  three  months  after  notice 
was  given  of  the  transfer  of  appellant^s  stock. 

The  words  of  the  act,  "  Each  stockholder  shall  be  liable  to 
double  the  amount  of  stock  held  or  owned  by  him,  and  for 
three   months  after  giving  notice  of  transfer  as  hereinafter 
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mentioned/^  has   reference  to  the  continuance  of  the  liability, 
and  not  to  the  time  within  which  action  shall  be  instituted. 

The  fair  and  reasonable  construction  to  be  given  to  the 
language  used  is,  appellant,  as  a  stockholder,  was  liable  for 
debts  incurred  while  a  member,  and  for  such  debts  as  should 
be  contracted  by  the  corporation  for  and  during  the  ensuing 
three  months  after  he  had  given  notice  of  the  transfer  of  his 
stock. 

The  general  Statute  of  Limitations  of  the  State,  providing 
the  time  in  w^hich  actions  should  be  brought,  was  not  changed 
by  the  provision  of  the  charter,  but  it  was  left  in  full  force 
and  effect.  Suppose  the  act  had  been  framed  in  this  language : 
Each  stockholder,  while  a  member  of  the  corporation,  and 
for  three  months  after  notice  of  transfer  of  stock,  shall  be 
liable  to  double  the  amount  of  stock  held  or  owned  by  him, — 
we  apprehend  it  could  not  reasonably  be  contended,  the  stock- 
holder would  be  released  unless  action  was  brought  within 
three  months  after  notice  of  transfer  of  stock,  and  yet  the 
substance  of  the  act  and  the  supposed  language  is  the  same. 

We  are  of  opinion  the  facts  set  up  in  the  plea  presented  no 
defense  to  the  action,  and  the  demurrer  was  properly  sustained. 
As  to  the  declaration,  it  was  good  in  substance,  and  the  judg- 
ment will  be  affirmed. 

Judgment  affirmed. 


John  C.  Allen  et  al, 

V. 

Henry  M.  Shepard. 

1,  Appeal — what  questions  presented  hy.  On  appeal  from  an  order  of  the 
cii'cuit  court  approving  an  administrator's  sale  of  land,  no  question  can  be 
raised  as  to  the  legality  of  the  appointment  of  the  administrator,  or  the  pro- 
priety and  legality  of  the  decree  ordering  the  sale,  or  the  justice  and  legality 
of  the  debts  allowed  against  the  estate.  This  court  can  consider,  on  such 
appeal,  only  what  was  proper  to  be  considered  by  the  circuit  court  on  the 
motion  to  approve  the  sale. 
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2.  Judicial  sale — motion  to  approve.  On  motion  to  approve  an  adminis- 
trator's sale,  and  report  thereof,  the  court  can  not  go  behind  the  order  of  sale, 
or  even  revise  that  order.  The  matters  before  the  court,  on  such  motion,  must 
relate  solely  to  what  transpires  in  the  attempt  to  execute  the  order  and  make 
the  sale. 

3.  Same^ — requiring  a  deposit  from  bidder.  Where  a  sale  of  land  is  ordered 
to.be  made  by  an  administrator,  for  cash,  and  a  report  thereof  to  be  made,  a 
demand  of  a  deposit  of  one-fourth  the  price  bid,  as  a  guaranty,  to  consummate 
the  sale  on  its  approval,  is  but  a  reasonable  precaution,  and  is  no  ground  for 
setting  the  sale  aside. 

4.  Same — inadequacy  of  price.  The  fact  that  real  estate  sold  at  adminis- 
trator's sale,  for  cash,  brings  less  than  its  real  value,  is  not,  of  itself,  sufficient 
ground  to  set  aside  the  sale,  especially  when  no  guaranty  or  assurance  is  given 
of  a  higher  price  if  resold. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
W.  W.  Farwell^  Judge,  presiding. 

Mr.  James  Felch,  for  the  appellants. 

Messrs.  Fuller  &  Smith,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  was  an  application,  made  to  the  circuit  court  of  Cook 
county,  June  17,  1870,  by  Henry  M.  Shepard,  as  administra- 
tor de  bonis  non  of  the  estate  of  Charles  W.  Eucketson, 
deceased,  for  an  order  to  sell  real  estate  for  the  payment  of 
debts.  June  21,  1870,  the  court  made  the  order  of  sale  as 
prayed  for,  and  directing  the  administrator  to  report  his  pro- 
ceedings to  the  court.  In  October,  1871,  the  records  were 
destroyed  by  fire. 

Subsequently,  the  petitioner  applied  to  the  court  for  an 
order  restoring  the  burnt  record.  To  this  application  Lizzie 
R.  Allen  (the  only  heir  and  devisee  of  deceased)  and  her 
husband  interposed  objections  to  restoring  the  record,  insisting, 
1st,  that  the  court  had  no  jurisdiction  to  grant  the  order  of 
sale;  2d,  that  the  probate  court  has  exclusive  jurisdiction  to 
grant  the  order  of  sale  ;  3d,  sale  by  the  administrator,  under  the 
order  of  sale,  would  be  void;  4th,  that,  for  want  of  jurisdic- 
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tion,  a  sale  made  under  the  order  would  not  bring  half  the 
value  of  the  land. 

May  15^  1875,  the  court,  on  hearing,  ordered  the  restora- 
tion of  the  burnt  record. 

August  19,  1875,  the  administrator  made  report  of  sale 
of  the  land,  and  moved  for  its  approval.  This  was  objected 
to  by  the  Aliens,  but  the  court,  on  28th  of  August,  1875, 
made  an  order  approving  of  the  sale,  and  from  this  order  the 
Aliens  appeal  to  this  court. 

Counsel  for  appellants  calls  in  question  the  propriety  and 
legality  of  the  order  of  the  county  court  appointing  Shepard 
as  administrator ;  he  also  calls  in  question  the  propriety  and 
legality  of  the  order  of  the  circuit  court  directing  the  sale  to 
be  made,  and  even  calls  in  question  the  justice  and  legality 
of  debts  allowed  against  the  estate.  N'one  of  these  questions 
can  be  raised  upon  an  appeal  from  the  order  of  the  court  con- 
firming the  sale.  As  well  might  a  party,  on  a  motion  to  quash 
an  execution  upon  a  judgment  at  law,  ask  the  court  to  revise 
the  proceedings  on  which  the  judgment  in  the  case  was 
founded,  or  to  revise  the  judgment  itself. 

On  this  motion  to  confirm  the  sale,  it  was  not  the  duty  of 
the  circuit  court  to  go  behind  the  order  of  sale,  or  to  revise 
that  order.  The  matters  before  that  court,  upon  that  appli- 
cation, related  solely  to  the  transactions  which  had  taken  place 
in  the  attempt  to  execute  the  order  and  make  the  sale>  In 
reviewing  the  propriety  of  the  decision  of  the  circuit  court  in 
granting  the  order  of  approval  or  confirmation  of  sale,  this 
court  can  consider  only  such  matters  as  the  circuit  court  ought 
to  have  considered  in  that  regard. 

It  is  objected,  that  the  administrator  was  wrong  in  demand- 
ing of  each  bidder  a  deposit  of  one-fourth  of  the  amount  bid, 
as  a  guaranty  that  the  bidder  would  consummate  the  purchase, 
if  the  court  approved  the  sale.  The  terms  of  the  sale  ordered 
were  for  cash  in  hand.  This  is  no  sufficient  ground  for  set- 
ting aside  the  sale.     It  was  a  reasonable  precaution. 

It  is  insisted  that  the   inadequacy  of  price  shows  that,  for 
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some  reason,  the  sale,  as  made,  involved  an  unnecessary  sacri- 
fice of  the  property.  We  think  not.  The  proofs  show,  it  is 
true,  that  the  prices  bid  were  less  than  half  the  prices  at  which 
real  estate  dealers  fix  the  actual  value.  It  is  rare,  indeed,  that 
real  estate  in  this  country  will  bring  its  full  value  at  a  forced 
sale,  for  cash  in  hand. 

No  guaranty  or  reliable  assurance  was  given  to  the  court 
that,  at  another  sale,  the  property  would  command  any  higher 
prices  than  those  obtained  at  this  sale. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


The  Metropolitan  City  Railway  Company 

V. 

The  Chicago  West  Division  Railway  Company. 

1.  Eminent  DOMAIN — riffht  to  condemn  is  derived  from  State.  The  right  of  a 
corporation  to  condemn  property  and  appropriate  the  same  for  the  construc- 
tion, operation  and  maintenance  of  a  horse  or  dummy  railway  in  the  streets 
of  a  city,  is  derived  solely  from  the  State  law,  and  the  consent  of  the  city 
authorities  to  the  construction  and  operation  of  such  railway  is  not  a  condi- 
tion precedent  to  proceedings  to  condemn.  Such  consent  can  be  obtained 
after  condemnation  as  well  as  before,  and,  if  given,  is  a  mere  license,  revoca- 
ble at  any  time  before  it  is  acted  on. 

2.  Same — proceeding  to  condemn  a  right  of  another  admits  his  right.  The 
filing  of  a  petition  by  a  railway  company  to  condemn  whatever  "property 
rights,  interest  or  privileges"  a  defendant  corporation  may  have  in  certain 
streets  by  contract  with  the  city,  admits  the  legality  of  that  contract,  at  least 
for  the  purposes  of  the  proceeding,  and  estops  the  petitioner  from  insisting 
the  defendant  has  no  interest  in  that  which  is  sought  to  be  condemned. 

3.  Same — what  property  subject  to/^    Under  our  statutes,  a  company  incorpo- 

*See,  also,  Chicago,  Rock  Island  and  Pacific  Railroad  Co.  v.  Town  of  Lake,  71 
111.  333,  and  cases  there  cited,  holding  that  the  fact  that  property  sought  to  be 
taken  for  a  public  street,  by  a  town  authorized  to  do  so,  belongs  to  a  corpora- 
tion which  acquired  its  title  by  the  exercise  of  the  right  of  eminent  domain, 
does  not  affect  the  right  to  take  it.  See  Cincinnati,  LaFayette  and  Chicago  Rail- 
road Co.  V.  Danville  and  Vincennes  Railioay  Co.  75  111.  113,  in  respect  to  pro- 
ceedings by  one  company  to  condemn  the  right  of  way  of  another. 
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rated  for  the  purpose  of  constructing  and  operating  "  horse  and  dummy  rail- 
ways," has  the  right  to  enter  upon  and  appropriate  any  property  necessary 
for  constructing  its  road,  upon  making  compensation  therefor,  when  ascer- 
tained according  to  law.  Where  a  horse  railway  company  operating  its 
railway  has,  by  contract  with  a  city,  acquired  a  right  in  not  having  a  similar 
railway  on  certain  other  streets  running  parallel  with  its  road,  this  will  be 
property,  in  the  sense  of  the  Eminent  Domain  act,  and  may  be  taken  and  con- 
demned for  the  use  of  a  new  company,  where  the  public  necessity  so  requires, 

4.  Under  our  constitution,  the  property  and  franchises  of  incorporated 
companies  may  be  subjected  to  public  necessity,  as  well  as  the  property  of 
individuals;  and  the  exercise  of  the  right  and  power  of  eminent  domain  can 
nevfer  be  so  construed  or  abridged  as  to  prevent  the  General  Assembly  from 
appropriating  such  property,  where  the  public  exigency  demands  it.  What- 
ever exists,  in  any  form,  whether  tangible  or  intangible,  is  subject  to  the 
exercise  of  this  power, 

5.  Franchise — right  of  corporation  in  street.  The  interest  a  city  railway 
company  may  have  in  certain  streets,  derived  by  contract  with  the  city  pro- 
hibiting their  use  by  any  other  company,  is  no  part  of  the  company's  fran- 
chise, but  is  in  the  nature  of  property,  and  is  an  incorporeal  right.  A  franchise 
emanates  from  the  sovereign  power  of  the  State  alone. 

6.  Property — defined.  Property,  in  its  broadest  and  most  comprehensive 
sense,  includes  all  rights  and  interests  in  real  and  personal  property,  and, 
also,  in  easements,  franchises  and  incorporeal  hereditaments, 

7.  Error — loorking  no  injury.  The  correctness  of  striking  a  defendant's 
pleas  to  a  petition  to  condemn  property  for  public  use  from  the  files,  will  not 
be  inquired  into,  where  the  defendant,  by  answer  subsequently  filed,  had  the 
full  benefit  of  all  the  matters  of  defense  presented  by  his  pleas. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Rogees^  Judge^  presiding. 

Mr.  C.  B.  Lawrence,  Mr.  M.  F.  Tuley,  Mr.  L.  G.  Pratt, 
and  Mr.  D.  L.  Hough,  for  the  appellant. 

Mr.  C.  Beckwith,  and  Mr.  B.  F.  Ayer,  for  the  appellee. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  Metropolitan  City  Railway  Company,  a  corporation 
organized  under  the  general  incorporation  act,  for  the  purpose 
of  constructing  and  operating  horse  and  dummy  railways  in 
Chicago  and  in  other  portions  of  Cook  county,  filed  its  peti- 
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tlon^  in  which  it  represented  to  the  court  that,  by  an  ordinance 
passed  on  the  30th  day  of  April^  1875,  the  company  was 
authorized  to  lay  down,  operate  and  maintain  railway  tracks 
upon  Lake  street,  Lake  street  bridge  and  West  Lake  street, 
from  the  Union  Depot,  at  the  foot  of  Lake  street,  to  Canal 
street,  and  on  Canal  from  West  Lake  street  to  Fourteenth 
street,  in  the  City  of  Chicago,  for  and  during  a  period  of 
twenty  years  from  the  30th  of  April,  1875;  that  the  Chicago 
West  Division  Railway  Company  has,  or  claims  to  have,  some 
property  right,  interest  or  privilege  in  such  streets,  which 
will  be  destroyed  or  damaged  by  laying  down,  operating  and 
maintaining  railway  tracks  thereon  by  petitioner,  which  prop- 
erty right,  interest  or  privilege  petitioner  is  desirous  of  ap- 
propriating, or  so  much  thereof  as  may  be  necessary,  for 
the  purpose  of  laying  down  its  tracks,  and  of  maintaining 
and  operating  them;  and  that,  inasmuch  as  the  compensation 
to  be  paid  for,  or  in  respect  to,  the  property  right,  interest  or 
privilege  claimed  by  defendant  corporation,  so  sought  to  be 
appropriated,  could  not  be  agreed  upon  by  the  parties  inter- 
ested, petitioner  prayed  it  might  be  condemned  under  the 
eminent  domain  law. 

On  appearing  to  defend,  the  defendant  corporation  filed 
thirteen  special  pleas,  the  substance  of  which  is,  that  petitioner 
is  not,  and  was  not,  a  body  politic  and  corporate,  and  could 
not,  therefore,  invoke  the  aid  of  the  eminent  domain  law  for 
the  purpose  of  condemning  property  to  public  use;  that  the 
ordinance  of  the  30th  of  April,  1875,  passed  by  the  common 
council,  on  account  of  sundry  reasons,  specifically  set  forth, 
among  which  was,  that  the  notice  required  by  statute  was  not 
first  given,  was  void,  and  hence  gave  no  consent  to  petitioner 
to  locate,  construct  and  operate  its  railroad  in  the  streets  men- 
tioned in  the  ordinance ;  that  petitioner  had  given  no  bond, 
as  required  by  the  provisions  of  the  ordinance ;  that  the  con- 
sent granted  was  void,  because  for  a  longer  period  than  the 
common  council  Avas  authorized  to  grant  by  the  general  law ; 
that  the  ordinance  did  not  make  it  a  condition  precedent  that 
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petitioner  should  first  pay  all  damages  that  might  be  sustained 
by  abutting  land  owners  by  reason  of  constructing  its  road, 
and  that  the  Chicago  City  Eailway  Company  had,  by  contract 
made  with  the  common  council  of  the  city  of  Chicago,  and 
sanctioned  by  an  act  of  the  General  Assembly,  the  right  to 
have  all  horse  railways  excluded  from  certain  streets,  among 
which  is  that  portion  of  Lake  and  Canal  streets  which  peti- 
tioner seeks  to  condemn  for  the  use  of  its  horse  railway,  for 
a  definite  number  of  years,  not  yet  expired, — to  all  the  bene- 
fits of  which  contract  defendant  had  succeeded. 

Other  matters,  of  minor  importance,  are  set  forth  in  the 
pleas,  but  it  will  not  be  necessary  to  an  understanding  of  the 
case  to  state  them. 

On  motion  of  petitioner,  all  the  pleas  of  defendant  were 
stricken  out,  but  on  leave  being  given  to  answer,  the  same 
matters  of  defense  were  insisted  upon  in  the  form ,  of  an 
answer  to  the  petition.  A  trial  was  had  upon  the  merits  of 
the  case,  and  the  jury  to  whom  the  cause  was  submitted  found 
the  damage  that  would  be  sustained  by  defendant  on  account 
of  property  taken,  viz :  the  right  to  have  preserved  and  kept 
free  from  horse  railways  the  streets  named,  to  be  one  cent. 
The  motion  made  by  defendant  for  a  new  trial  was  overruled, 
and  thereupon  petitioner  moved  for  a  judgment  on  the  ver- 
dict, but  that  motion  was  also  overruled,  and,  on  motion  of 
defendant,  the  whole  proceeding  was  dismissed  out  of  court. 
Both  parties  have  preserved  exceptions  to  the  several  rulings 
of  the  court.  The  case  comes  to  this  court  on  the  appeal  of 
petitioner,  but  defendant  has  availed  of  its  privilege,  under 
the  statute,  to  assign  cross-errors. 

Although  questioned  in  the  answer  of  defendant,  it  is  not 
insisted  in  argument  that  the  petitioning  corporation  was  not 
duly  organized  under  the  general  law.  It  seems  to  be  con- 
ceded it  is  a  corporation  authorized  to  construct  and  maintain 
a  horse  railway,  although  wanting  in  authority  to  use  for  that 
purpose  any  street  in  the  city  of  Chicago  except  with  the  consent 
of  its  common  council.    Whether  any  defects  might  be  devel- 
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oped,  on  quo  warranto,  that  would  seriously  affect  tlie  validity 
of  its  organization,  we  have  not  deemed  it  necessary  to  inquire, 
for  it  does  appear  to  be  a  corporation  in  fact,  and  the  people 
have  not  seen  fit  to  demand,  in  any  appropriate  form,  by  what 
authority  it  assumes  to  exercise  its  franchises  and  privileges. 
Such  a  corporation,  by  the  act  of  the  legislature  in  relation  to 
^^  Horse  and  Dummy  Railways,'^  is  empowered  to  enter  upon 
and  appropriate  any  property  necessary  for  the  construction, 
maintenance  and  operation  of  its  road,  the  compensation  there- 
for to  be  ascertained  and  made  in  the  manner  provided  by 
law  for  the  exercise  of  the  right  of  eminent  domain. 

Elaborate  arguments  have  been  made  as  to  the  validity 
of  the  ordinance  of  30th  of  April,  1875,  under  which  peti- 
tioner alleges  it  obtained  the  consent  of  the  common  council 
to  construct  its  railway  on  certain  streets,  and  maintain  the 
same  for  a  definite  number  of  years.  The  necessity  for  con- 
sidering whether  that  ordinance  was  legally  enacted,  or  whether 
it  has  the  effect  to  confer  upon  petitioner  the  license  or  privi- 
lege claimed,  is  not  perceived,  so  far  as  it  can  have  any  direct 
bearing  on  the  decision  of  this  case.  Petitioner  does  not 
derive  its  power  to  condemn  the  ^^  property  right,  interest  or 
privilege  ^^  defendant  claims  in  the  streets  named,  from  that 
ordinance.  The  authority  to  exercise  the  right  of  eminent 
domain  is  derived  solely  from  the  State,  and  in  this  instance 
it  is  conferred  by  the  act  cited  in  relation  to  "Horse  and 
Dummy  Railways.''  Obtaining  consent  of  the  common  coun- 
cil of  the  city  to  laying  the  track  of  petitioner's  railway  in 
any  given  street,  is  not  a  condition  precedent  to  condemning 
such  property  right,  interest  or  privilege  as  defendant  may 
have  previously  acquired,  by  contract  or  otherwise,  in  such 
streets.  That  ^consent  may,  with  equal  propriety,  be  obtained 
afterwards,  and  it  is  immaterial  when  it  is  secured.  The 
granting  of  such  consent  is  always  a  matter  of  discretion  with 
the  municipal  authorities.  At  most,  it  is  a  mere  license  granted 
by  the  owner  of  the  fee  of  the  streets,  and  is  revocable  at  any 
time  before  it  is  acted  upon.  No  matter  what  conclusion  may 
21—87  III. 
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be  reached  as  to  the  legality  of  the  ordinance,  it  is  not  a  ques- 
tion that,  in  any  degree,  affects  petitioner's  right  to  condemn 
the  property  of  defendant,  or  any  one  else,  for  the  purposes 
of  its  organization,  and  we  forbear  to  remark  upon  the  numer- 
ous objections  urged  against  its  validity. 

The  fact  of  filing  the  petition  to  condemn  whatever  ^^  prop- 
erty rights,  interest  or  privileges"  defendant  may  have  in 
the  streets  indicated,  under  its  contract  with  the  common 
council,  admits  the  legality  of  that  contract,  certainly  for  the 
purposes  of  this  proceeding.  Petitioner,  after  invoking  the 
aid  of  the  law  to  condemn  certain  property  of  defendant,  will 
not  be  permitted  to  stultify  itself  by  insisting  defendant  has 
no  interest  in  that  which  it  seeks  to  condemn  to  its  own  use 
under  the  Eminent  Domain  act.  Treating  the  contract  be- 
tween the  Chicago  City  Railway  Company  and  the  common 
council,  to  all  the  benefits  of  which  defendant  has  succeeded, 
to  have  all  horse  railways  excluded  from  certain  streets  for  a 
definite  period,  as  binding  in  law,  and  as  conferring  the  rights 
claimed  under  it,  the  only  question  that  can  arise  in  the  case 
is,  whether  power  has  been  delegated  by  the  General  Assembly 
to  petitioner  to  condemn  the  rights  in  question. 

The  inquiry  suggested,  as  to  the  authority  of  petitioner, 
under  the  statute,  to  condemn  any  portion  of  defendant's  fran- 
chises, is  not  involved  in  the  decision  of  this  case.  Petitioner 
has  not  sought  and  is  not  seeking  to  condemn  to  its  use  any 
franchise  conferred  upon  defendant  by  any  act  of  the  legislature. 
The  interest  defendant  may  have  in  Lake  and  Canal  streets, 
under  its  contract  with  the  common  council,  comes  within  no 
definition  of  a  franchise.  Whatever  rights  or  interests  de- 
fendant may  have  in  such  streets,  under  its  contract,  must  be 
regarded  as  in  the  nature  of  property,  and  arises  by  private 
contract.  It  is  not  a  franchise  in  any  sense  that  term  is  used 
in  the  law.  As  was  declared  in  Chicago  City  Raihvay  Co.  v.  The 
People,  73  111.  541,  a  corporate  franchise  emanates  from  the 
government,  or  sovereign  power  of  the  State,  owes  its  exis- 
tence to  a  grant,  or,  as  at  common  law,  to  prescription,  which 
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pre-supposes  a  grant.  Counsel  concede  what  is  plainly  the 
laAV,  that  the  consent  of  the  common  council  could  no  more 
confer  a  franchise  than  the  consent  of  an  individual  land 
owner. 

We  recur  to  what  may  be  regarded  as  the  principal  question 
presented  by  the  record,  viz.:  whether  power  has  been  dele- 
gated by  the  General  Assembly  to  petitioner  to  condemn, 
under  the  Eminent  Domain  act,  such  "  property  rights, 
interest  or  privileges''  as  defendant  may  have,  under  its  con- 
tract with  the  common  council,  in  Lake  and  Canal  streets. 
The  interest  defendant  has  in  portions  of  Lake  and  Canal 
streets,  and  Avhich  petitioner  seeks  to  have  appropriated  to 
public  uses,  is  an  incorporeal  right,  arising  out  of  a  contract, 
and,  if  anything,  it  is  property  belonging  to  a  corporation. 
That  is  the  most  favorable  view  that  can  be  taken  for  defend- 
ant. Assuming  that  defendant's  interest  in  these  particular 
streets  is  an  interest  in  the  nature  of  property,  can  petitioner 
enter  upon  and  appropriate  it  to  public  uses,  by  first  ascer- 
taining and  making  just  compensation  therefor,  iri  the  mode 
provided  by  law  for  the  exercise  of  the  right  of  eminent 
domain?  We  think  it  can.  Under  our  constitution,  the 
property  and  franchises  of  incorporated  companies  may  be 
subjected  to  public  necessity,  as  well  as  the  property  of  indi- 
viduals, and  the  exercise  of  the  power  and  right  of  eminent 
domain  can  never  be  so  construed  or  abridged  as  to  prevent 
the  General  Assembly  from  appropriating  such  property,  when 
the  public  exigency  demands  it.  As  we  have  seen,  the  statute 
has  conferred  upon  companies  incorporated*  for  the  purpose  of 
constructing  and  operating  "  horse  and  dummy  railways,'^ 
the  right  to  enter  upon  and  appropriate  any  property  neces- 
sary for  constructing  its  road,  the  compensation  therefor  to  be 
ascertained  and  made,  as  provided  by  law  for  the  exercise  of 
the  right  of  eminent  domain.  If  the  right  or  interest  defend- 
ant claims  in  particular  streets  is  included  within  any  defini- 
tion of  property,  there  can  be  no  question  it  may  be  subjected 
to  public  necessity  under  the  law  of  eminent  domain,  and  the 
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necessity  for  doing  so  is  always  with  the  State,  the  same  as  the 
property  of  individuals  and  in  the  same  manner.  Property, 
in  its  broadest  and  most  comprehensive  sense,  includes  all 
rights  and  interest  in  real  and  personal  property,  and  also  in 
easements,  franchises,  and  incorporeal  hereditaments.  That 
which  may  be  taken  for  public  uses  is  not  exclusively  tangible 
property.  The  right  of  eminent  domain  is  an  attribute  of 
sovereignty,  and  whatever  exists  in  any  form,  whether  tangible 
or  intangible,  may  be  subjected  to  the  exercise  of  its  power, 
and  may  be  seized  and  appropriated  to  public  uses  when 
necessity  demands  it.  If  it  shall  be  conceded  the  right  claimed 
by  defendant,  under  its  contract  with  the  common  council, 
could  be  classed  as  a  franchise,  which  it  can  not,  it  is,  never- 
theless, a  right  in  the  nature  of  property,  within  the  sense 
that  term  is  used  in  the  law,  and  no  reason  is  perceived  why 
it  could  not  be  condemned  to  the  use  of  the  public.  It  is 
true  it  is  corporate  property,  but  it  is  not  used  or  employed 
for  the  benefit  or  in  the  service  of  the  public.  It  is  held  and 
claimed  exclusively  for  private  gain,  and  as  being  beyond  the 
reach  of  the  extraordinary  pow^r  of  eminent  domain.  No  prin- 
ciple is  better  settled  than  that  all  mere  private  interests  are  sub- 
ordinate to  the  public  welfare.  We  are  aware  of  no  policy  of 
the  law  that  forbids  the  taking  of  such  property  for  public 
uses,  nor  is  it  forbidden  by  any  limitations  imposed  by  the  con- 
stitution. Other  courts  and  law  writers  have  given  expression 
to  views,  to  which  we  may  refer  as  clear  expositions  of  the 
law  on  this  subject,  and  as  illustrating,  in  some  measure,  the 
case  in  hand.  B.  and  L.  Railroad  Co.  v.  S.  and  L.  Railroad 
Co.  2  Gray,  1 ;  Cooley's  Con.  Lim.  p.  281. 

Counsel  cite,  with  great  confidence,  the  case  of  Cen.  City  Horse 
Railway  Co.  v.  Ft.  Clark  Raihuay  Co.  81  111.  523,  as  declaring 
principles  that  must  control  the  decision  of  the  case  at  bar. 
In  that  case  it  is  stated,  with  entire  accuracy,  the  limitations 
that  must  be  understood  to  exist  to  the  comprehensive  powers 
conferred  by  the  act  in  relation  to  "Horse  and  Dummy  Rail- 
ways,'^ on  corporations  organized  for  the  construction  of  such 
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roads,  in  regard  to  the  exercise  of  tlie  power  of  eminent 
domain  for  the  purposes  of  their  organizations.  An  examina- 
tion of  that  act,  it  is  said,  shows  that  private  property,  not 
property  used  and  occupied  by  the  public,  was  alone  in  the 
contemplation  of  the  legislature  when  the  act  was  passed. 
Reference  was  made  to  the  case  of  Peoria,  Pekiyi  and  Jack- 
sonville  Railroad  Company  v.  Peoina  and  Springfield  Railroad 
Company,  QQ  111.  174,  being  the  only  case  in  which  this 
court  had  previously  spoken  on  this  subject,  as  declaring 
principles  that  lead  to  the  same  conclusion.  The  decision 
is  placed  on  the  distinct  ground,  the  property  sought  to  be 
condemned  was  already  in  the  use  and  occupation  of  the 
public,  and  the  taking  of  a  part  of  the  road  would  effectually 
destroy  the  usefulness  of  that  which  remained.  But  that  is  not 
the  case  here.  There  is  no  pretense  the  property  sought  to  be 
condemned  in  this  case  was,  or  is,  in  the  use  and  occupation 
of  the  public,  nor  that  the  taking  of  it  could,  by  any  possi- 
bility, impair  the  usefulness  of  defendant's  road,  located,  as  it 
is,  on  another  street.  Such  a  claim  would  be  preposterous. 
The  ultimate  effect  of  locating  petitioner's  road  upon  a  paral- 
lel street,  might  be  to  lessen  the  tolls  defendant  would  receive, 
but,  for  such  an  injury  compensation  could  be  made.  Our 
conclusion  is,  that,  in  any  view  that  can  be  taken,  conce- 
ding, as  the  petitioner  does,  defendant  has  some  interest  in 
Lake  and  Canal  streets,  that  interest  is  in  the  nature  of 
property,  and  is  subject,  not  being  in  the  actual  use  or  occu- 
pation of  the  public,  to  be  condemned  to  public  use  by  peti- 
tioner, under  the  laws  of  the  State. 

As  to  the  cross-errors  assigned,  it  is  not  perceived  that  any 
of  them  aifect  the  merits  of  the  case.  It  is  a  matter  of  no 
consequence  whether  the  decision  of  the  court  striking  defend- 
ant's pleas  from  the  files,  was  strictly  correct,  as  the  same 
matters  of  defense  were  set  forth  in  the  answer,  and  defendant 
had  the  benefit  of  such  defense  to  the  same  extent  it  would 
have  had,  had  the  pleas  been  permitted  to  stand. 

There  was  no  prejudicial  error  in  the  admission  of  evidence, 
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or  in  the  giving  of  instructions.  The  instructions  given  for 
both  parties  are  brief  and  pertinent  to  the  case^  and  express 
with  sufficient  accuracy  the  law  applicable  to  the  facts  upon 
which  the  jury  were  to  pass.  Nor  do  we  think  there  is  any- 
thing in  the  point  made,  that  the  verdict  is  manifestly  against 
the  weight  of  the  evidence.  What  would  be  a  '^just  compen- 
sation" for  the  "property  right,  interest  or  privilege'^  which 
defendant  claims  in  the  streets  named,  and  which  petitioner 
seeks  to  condemn  to  public  uses,  is  a  question  of  fact  upon 
which  the  evidence  submitted  was  quite  conflicting.  On  care- 
ful consideration  of  the  evidence,  it  seems  the  verdict  ren- 
dered indicates  the  jury  had  a  very  clear  comprehension  of 
the  whole  case.  In  view  of  the  character  of  the  "property'' 
or  right  claimed,  it  is  doubtful  whether  any  verdict,  differing 
materially  from  that  rendered,  could  be  permitted  to  stand. 
There  is  nothing  in  the  claim  put  forth  by  defendant  that 
commends  it  to  any  favorable  consideration,  and,  although 
the  compensation  found  is  nominal,  in  view  of  the  evidence 
submitted  it  is  quite  enough. 

The  judgment  will  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  enter  judgment  on  the 

verdict. 

Judgment  reversed. 

Mr.  Justice  Sheldon,  dissenting : 

The  second  instruction  given  to  the  jury  in  behalf  of  the 
appellant,  to  which  exception  was  taken,  the  giving  of  which 
is  assigned  as  one  of  the  cross-errors,  was  as  follows : 

"  2.  The  jury  are  instructed  that  they  are  not  called  upon 
to  decide,  in  this  case,  how  much  the  Chicago  West  Division 
Railway  Company  would  be  damaged,  if  there  should  be  a 
rival  horse  railway  line  established  upon  Canal  street,  from 
the  Chicago,  Burlington  and  Quincy  Railroad  tracks  to  Lake 
street,  or  on  I.;ake  street  east  to  Peck  street;  but  they  are  to 
determine,  from  all  the  facts  in  the  case,  as  they  have  been 
made  to   appear  from  the  evidence,  what  amount  of  money 
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would  be  a  just  compensation  to  the  owner  for  the  property 
sought  to  be  taken  or  damaged  in  this  case.'^ 

The  first  clause  of  this  instruction  was  misleading.  The 
material  question  for  the  determination  of  the  jury  was,  how 
much  the  appellee  would  be  damaged  by  the  construction  of  a 
rival  horse  railway  on  the  portions  of  the  streets  named, 
although  they  were  not  required  to  report  in  that  precise  form 
of  words.  The  evidence  on  both  sides  was  directed  to  that 
issue,  witnesses  on  the  part  of  appellee  testifying  to  such  dam- 
ages in  terms,  and  their  amount.  Nine  in  number  of  such 
witnesses,  all  of  them  having  had  long  practical  experience 
in  the  management  and  operation  of  horse  railways  in  Chicago, 
testified,  severally,  that  the  damages  would  be  very  large, 
exceeding  in  amount  the  sum  of  $100,000. 

In  view  of  such  evidence,  and  the  verdict  which  was  ren- 
dered, there  is  reason  for  the  gravest  apprehension  that  the 
jury  were  misled  by  this  instruction,  and  I  think  the  giving 
of  it  should,  under  the  circumstances,  be  held  to  be  error, 
entitling  appellee  to  a  new  trial. 

The  28th  section  of  the  general  incorporation  law,  under 
which  this  corporation  of  the  Metropolitan  City  Railway  was 
formed,  provides:  '^Nothing  in  this  act  shall  be  construed 
to  allow  the  construction  or  operation  of  any  street  railroad 
in  any  city,  town  or  incorporated  village,  without  the  consent 
of  the  local  authorities.'^  And  section  3,  of  the  ^^Act  in 
regard  to  Horse  and  Dummy  Railroads,^'  approved  March  19, 
1874,  (Rev.  Stat.  1874,  p.  548)  under  which  is  derived  the 
only  authority  for  instituting  the  proceedings  in  this  case,  pro- 
vides that  no  such  company  shall  have  the  right  to  locate  or 
construct  its  road  upon  or  along  any  street  of  any  incorpor- 
ated city,  without  the  consent  of  its  corporate  authorities. 

It  appears  to  me  that  this  consent,  with  respect  to  the 
streets  concerned,  is  a  prerequisite  to  the  right  to  exercise  the 
power  of  eminent  domain  here  claimed;  that,  until  after  such 
consent  has  first  been  obtained,  in  the  mode  and  in  accordance 
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with  the  conditions  upon  which  it  may  be  granted,  as  pointed 
out  in  the  latter  act,  there  is  no  right  to  use  the  streets  for  the 
purpose  of  a  railway,  and  so  no  right  to  demand  the  judgment 
of  condemnation  here  sought,  for  such  purpose. 

Mr.  Justice  Dickey:  I  think  the  judgment  ought  to  be 
reversed,  but  can  not  concur  in  the  direction  given  to  the 
court  below,  to  enter  judgment  on  the  verdict.  On  the  proofs, 
I  think  the  compensation  allowed  is  not  sufficient,  and  I  con- 
cur with  Mr.  Justice  Sheldon  in  pronouncing  the  instruction 
mentioned  erroneous,  and  calculated  to  mislead  the  jury. 
Whatever  may  be  thought  of  the  validity  of  the  claim  of 
appellees  to  the  right  of  having  other  railroads  excluded  from 
the  streets  in  question,  the  appellants,  by  their  proceeding, 
recognize  the  right,  and  propose  to  pay  a  just  compensation 
for  the  invasion  of  the  right.  I  can  not  believe,  in  view  of 
the  proofs  in  the  case,  that  such  right  is  of  no  greater  value 
than  that  found  by  the  jury.  As  to  the  consent  of  the  local 
authorities  for  the  establishment  of  the  new  line,  I  think  that 
is  a  matter  with  which  appellees  have  no  concern,  and  a  mat- 
ter about  which  no  question  can  arise  in  this  proceeding.  On 
this  branch  of  the  case  I  concur  with  a  majority  of  the  court. 

Mr.  Justice  Walker  :  I  hold  that  permission  from  the 
city  to  locate  the  road  in  the  street,  was  necessary  to  authorize 
a  condemnation.  Also,  that  the  contract  that  a  road  should 
not  be  located  in  the  street,  was  valid  and  binding,  and  if  a 
condemnation  could  be  had,  damages  sustained  by  the  con- 
struction of  the  road  contrary  to  the  terms  of  the  contract, 
should  be  allowed,  and  to  the  extent  of  all  injury  that  will  be 
sustained. 
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David  A.  Gage 

V. 

Franklin  Parmelee. 

1.  Settlement — not  opened  for  slight  cause.  A  settlement  of  partnership 
accounts,  and  the  sale  by  one  partner  to  the  other  of  his  interest,  fairly  and 
deliberately  made,  and  evidenced  by  their  written  agreement,  signed  and  sealed, 
will  not  be  set  aside  for  slight  or  trivial  reasons. 

2.  Fraud — grounds  for  setting  aside  contract.  The  rule  in  equity  is,  that 
when  a  party  is  not  a  free  agent,  and  is  not  equal  to  protecting  himself,  and 
advantage  is  taken  of  him,  the  cou?t  will  protect  him.  Circumstances  of  ex- 
treme necessity  and  distress  of  the  party,  although  not  accompanied  by  any 
direct  restraint  or  duress,  may  in  like  manner  so  entirely  overcome  his  free 
agency  as  to  justify  a  court  in  setting  aside  a  contract  made  by  him,  on  account 
of  some  oppression  or  fraudulent  advantage,  or  imposition  attendant  upon  it. 

3.  Account  stated — ivhen  opened  in  equity.  The  statement  of  an  account 
between  partners  will  be  conclusive  upon  their  rights,  unless  it  is  shown  there 
has  been  some  mistake  or  omission,  or  accident  or  fraud,  or  undue  advantage, 
by  which  the  same  is  vitiated  and  the  balance  incorrectly  fixed.  In  such  case 
a  court  of  equity  will  allow  it  to  be  opened  and  re-examined. 

4.  Although  a  partner,  at  and  before  the  time  of  making  a  settlement  of  the 
partnership  account,  and  selling  his  interest  to  his  co-partner,  may  have 
been  under  great  financial  embarrassment  and  under  indictment  as  an  officer 
for  embezzlement,  yet,  if  he  is  a  free  agent,  and  has  ample  time  to  deliberate, 
and  procures  a  competent  accountant  to  examine  the  books  of  the  firm,  who 
makes  a  faithful  examination,  and  submits  the  same,  and  the  party  objects  as 
to  certain  matters,  showing  that  he  understands  the  business,  and  the  proof 
also  shows  that  he  was  familiar  with  it,  and  he  finally  makes  a  lumping  trade 
settling  the  business  and  disposing  of  his  interest,  and,  some  time  after,  rati- 
fied the  act  by  asking  time  to  pay  a  balance,  a  court  of  equity  will  not  set  aside 
the  transaction,  even  though  the  co-partner  pressed  him  for  a  dissolution  and 
settlement. 

5.  Partnership — salary  of  active  partner.  Where  the  active  and  managing 
partner  was,  by  the  articles  of  co-partnership,  allowed  a  salary  of  $1000  a  year 
for  his  services,  and  afterwards  one  partner  sold  out  his  interest  and  retired, 
and  no  new  agreement  was  entered  into,  and,  as  the  business  increased,  the 
active  partner  charged  on  the  books  from  time  to  time  an  increase  in  his 
salary,  to  which  no  objection  was  made  by  the  other  partner,  although  he  often 
examined  the  books  and  had  monthly  statements  furnished  him,  it  was  held, 
that  after  dissolution,  and  settlement  on  the  basis  of  the  increased  salary,  this 
was  no  ground  for  setting  the  settlement  aside. 
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0.  Chancery — bill  to  open  setilemcni  between  partners.  Where  a  bill,  filed  to 
set  aside  a  settlement  of  a  partnership  account  on  various  grounds,  contained 
a  general  charge  that  the  books  of  account,  if  properly  examined,  would  show 
other  frauds,  held,  that  the  latter  charge  added  nothing,  and  was  not  entitled  to 
be  considered. 

7.  Interest  is  not  payable  upon  balances  as  between  partners  except  by 
some  agreement  or  understanding. 

8.  Evidence — presumption  from  its  destruction.  The  presumption  of  law 
arising  from  the  non-production  or  destruction  of  evidence  by  one  party,  can 
not  relieve  the  opposite  party  from  the  burden  of  proving  his  case.  It  will 
justify  the  admission  of  secondary  evidence,  and  when  the  evidence  is  conflict- 
ing, then  the  presumption  will  have  its  full  operation  and  weight. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Messrs.  Goudy,  Chandler  &  Skinner,  for  the  appellant. 

Mr.  John  N.  Jewett,  for  the  appellee 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  filed  in  the  Superior  Court  of  Cook 
county,  by  the  appellant,  David  A.  Gage,  against  the  appellee, 
Franklin  Parmelee,  to  set  aside  a  settlement  had  between  them 
in  1874,  upon  the  dissolution  of  the  co-partnership  between  the 
parties. 

In  the  year  1854,  the  said  Gage,  Parmelee,  Liberty  Bigelow 
and  Martin  S.  Johnson  formed  a  co-partnership,  by  the  firm 
name  of  F.  Parmelee  &  Co.,  for  the  purpose  of  carrying  on  a 
stage  or  omnibus  business  in  the  city  of  Chicago.  The  articles 
of  co-partnership  were  in  writing,  and  among  other  things 
provided  that  Parmelee  should  receive  the  sum  of  $1000  per 
annum  for  taking  the  active  cliarge  of  the  business,  and  that 
the  net  profits  of  the  business  should  be  shared  equally  by  the 
co-partners.  In  the  year  1858  Johnson  retired  from  the  firm, 
and  Gage,  Parmelee  and  Bigelow  continued  the  business  under 
the  same  firm  name,  without  any  new  articles  of  co-partnersliip 
being  executed,  until  May,  1871,  when  Bigelow  sold  out  to  his 
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co-partners  all  his  one-third  interest  in  both  the  real  and  per- 
sonal property  of  the  firm  for  the  sum  of  $30,000^  for  which 
he  took  the  unsecured  notes  of  Parmelee  &  Gage,  who  con- 
tinued the  business  together,  without  change  of  firm  name, 
until  January  1,  1874,  when  their  relations  were  dissolved,  and 
Parmelee  purchased  the  interest  of  Gage  in  the  business  and 
personal  property  of  the  firm,  assuming  all  the  debts  of  the 
,firm,  except  such  as  were  secured  upon  real  estate,  and  paying 
to  Gage  about  $18,000,  their  contract  in  the  matter  being  em- 
bodied in  a  writing  of  that  date  signed  and  sealed  by  the  par- 
ties.    It  is  this  which  the  bill  seeks  to  have  set  aside. 

It  appears  that  in  the  year  1873,  Gage  was  treasurer  of  the 
city  of  Chicago,  and  in  the  autumn  of  that  year  became 
;>.eriously  embarrassed  in  his  financial  affairs,  and  on  the  16th 
,day  of  December,  1873,  retired  from  the  office  of  treasurer, 
and  on  the  7tli  day  of  January,  1874,  an  indictment  was  found 
against  him  in  the  Criminal  Court  of  Cook  county,  by  reason 
of  a  deficit  in  his  accounts  as  treasurer,  in  the  sum  of  about 
$300,000,  upon  which  he  was  not  tried  until  the  month  of 
December  of  that  year. 

The  general  charge  of  the  bill  is,  that  Parmelee  took  an  un- 
[just  advantage  of  the  necessitous  and  distressing  circumstances 
in  which  complainant  was  placed,  and  demanded  imperatively 
la  dissolution  of  the  firm  and  an  immediate  settlement  between 
them;  that  thereupon  a  hurried  and  insufficient  examination 
*of  the  books  was  made  by  one  Parker;  that  Parmelee  pre- 
iSented  to  Gage  a  statement  of  account,  showing,  as  Parmelee 
represented,  that  complainant's  interest  in  the  concern  was 
labout  $15,000;  and  on  the  hypothesis  that  such  was  the  true 
shoAving,  and  upon  the  demand  of  Parmelee  that  he  should 
immediately  do  so,  complainant  entered  into  the  agreement 
of  dissolution  and  settlement  of  January  1,  1874,  for  the 
; grossly  inadequate  consideration  therein  stated,  his  true  in- 
terest at  the  time  being  of  the  value  of  $100,000;  that  the 
dissolution  and  settlement  were  a  fraud  upon  the  complainant, 
[setting  forth  several  particulars  of  alleged  fraud. 
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The  court  below  upon  final  hearing  dismissed  the  bill^  and 
the  complainant  appealed. 

It  is  urged^  as  a  ground  of  relief,  that  the  mental  condition 
and  distress  of  mind  of  appellant  occasioned  by  his  embarrass- 
ments and  troubles  were  such,  that  with  the  alleged  unjust 
advantage  taken  thereof  in  enforcing  and  hurrying  on  the  disso- 
lution and  settlement,  they  afford  sufficient  ground  for  setting 
the  same  aside. 

The  principle  within  which  it  is  thus  sought  to  bring  the 
case  is  laid  down  as  follows,  in  1  Story^s  Eq.  Ju.,  §  239 :  '^And 
the  constant  rule  in  equity  is,  that  where  a  party  is  not  a  free 
agent,  and  is  not  equal  to  protecting  himself,  the  court  will 
protect  him.  >H  ^  *  Circumstances,  also,  of  extreme  ne- 
cessity and  distress  of  the  party,  although  not  accompanied  by 
any  direct  restraint  or  duress,  may,  in  like  manner,  so  entirely 
overcome  his  free  agency  as  to  justify  the  court  in  setting  aside 
a  contract  made  by  him,  on  account  of  some  oppression,  or 
fraudulent  advantage,  or  imposition  attendant  upon  it." 

We  do  not  consider  that  the  facts  of  this  case  at  all  come 
within  the  application  of  this  principle.  It  in  no  respect 
appears,  from  the  circumstances  and  mental  condition  of  appel- 
lant, that  he  was  not  a  full  free  agent,  equal  to  protecting 
himself,  or  that  he  stood  in  the  need  of  the  protection  of  a 
court. 

It  is  true,  that  appellee  insisted  upon  a  dissolution  and  a 
settlement;  and  justifiably  so,  we  think,  under  the  circum- 
stances— the  proof  indicating  it  to  be  a  matter  of  financial 
necessity.  Nothing  of  undue  advantage  appears  in  hurrying 
the  settlement  without  full  opportunity  of  investigation  and 
deliberation.  The  matter  of  dissolution  was  broached  in  De- 
cember ;  the  settlement  was  not  actually  concluded  until  orf 
the  16th  day  of  March  following,  the  writing  of  dissolution 
and  settlement  being  dated  back  to  January  1.  Three  mutual 
friends  were  called  in  to  aid  in  the  settlement.  Two  of  them 
examined  and  appraised  the  property.  Parker,  an  expert 
accountant,  selected  by  appellant  himself,  examined  the  books. 
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Much  time,  amounting  to  weeks,  after  the  matter  of  the  settle- 
ment had  been  substantially  referred  to  the  three  mutual 
friends,  Loomis,  Hall  and  Richmond,  was  consumed  in  talks 
and  examinations.  Notwithstanding  the  other  troublous  mat- 
ters which  appellant  had  to  think  of  and  attend  to,  there 
would  seem  to  have  been  ample  time  here  for  deliberation, 
and  for  making  all  needful  inquiries  and  examinations  in  order 
,to  come  to  an  intelligent  conclusion  in  respect  to  the  business 
aifairs  of  the  firm ;  and  if  there  was  any  lack  in  such  respects, 
it  must  have  been  the  fault  of  appellant.  The  evidence  does 
not  show  it  to  be  in  any  manner  chargeable  to  appellee. 

If  the  settlement  is  to  be  taken  as  made  upon  the  basis  of  a 
stated  account,  it  must  be  held  conclusive,  unless  the  case  be 
brought  by  the  proof  within  the  doctrine  as  laid  down  in  1 
Story  Eq.  Jur.  §  523:  ^^But,  if  there  has  been  any  mistake, 
or  omission,  or  accident  or  fraud,  or  undue  advantage,  by 
which  the  account  stated  is  in  truth  vitiated,  and  the  balance 
is  incorrectly  fixed,  a  court  of  equity  will  not  suffer  it  to  be 
conclusive  upon  the  parties,  but  will  allow  it  to  be  opened  and 
re-examined.^^ 

The  particulars  in  which  the  bill  attacks  the  settlement 
made  by  the  parties,  and  which  are  here  insisted  upon,  are  as 
follows : 

1.  The  complainant  claims  that  he  was  under  a  mistake  as 
to  the  amount  of  the  yearly  net  profits  of  the  business. 

2.  That  the  interest  account,  if  properly  made  up,  would 
have  shov/n  a  large  balance  due  to  complainant  which  was  not 
allowed  in  the  settlement. 

3.  That  there  were  entries  upon  the  books  of  large  amounts 
paid  to  certain  third  persons  as  commissions  on  omnibus 
tickets,  or  certain  data  and  so  called  vouchers  in  Parmelee's 
possession,  representing  such  payment,  with  a  large  portion 
of  which  complainant  was  charged,  that  were  never  paid, 
wherein  the  defendant  committed  a  fraud. 

4.  That  instead  of  $1000  per  year,  as  agreed,  Parmelee 
had  drawn  as  a  salary  a  sum  largely  in  excess  of  that  amount, 
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to-wit :  about  the  sum  of  $5000  per  annum,  which  fact  he 
fraudulently  suppressed 

5.  That  the  books  of  account,  if  properly  examined  and 
settled,  would  show  other  frauds  committed  by  Parmelee  against 
the  complainant. 

The  witness  Parker,  who  examined  the  books,  testifies  that, 
from  the  computation  he  made  from  the  books,  the  average 
yearly  profits  of  the  firm  for  the  nineteen  and  one-fourth 
years  of  its  continuance,  according  to  his  impression,  AA^ere  be- 
tween $34,000  and  |35,000,  but  that  these  were  not  net  profits, 
the  only  thing  though  not  taken  out  being  depreciation  of 
stock.  Upon  this  basis,  and  taking  $125,000  as  the  amount 
which  appellant  had  received  from  the  firm,  according  to  his 
testimony,  appellee^s  counsel  makes  in  detail  a  full  calculation 
of  the  entire  profits  of  the  business,  which,  without  going  into 
the  figures,  we  will  say  shows,  quite  plausibly,  that  the  amount 
received  by  appellant  on  the  dissolution  was  the  fair  value 
of  his  interest. 

As  to  the  interest  account,  we  understand  it  to  refer  to  an 
interest  account  between  the  partners. 

There  is  no  charge  in  the  bill,  and  no  evidence  in  the  record 
that  there  ever  was  such  an  account.  Interest  is  not  payable 
upon  balances  excepting  by  some  agreement  or  understanding, 
and  none  such  is  shown. 

As  to  the  charge  in  respect  of  commissions  paid  to  certain 
persons  on  omnibus  tickets,  the  only  evidence  upon  the  point 
is  .the  testimony  of  appellant,  that  appellee  on  one  occasion 
stated  to  him,  that  in  order  to  get  the  price  of  the  omnibus 
fare  from  depot  to  depot  raised  from  thirty-five  to  fifty  cents, 
which  was  done  in  1872,  he  had  to  pay  two  certain  railroad 
ticket  agents  seven  and  one-half  cents  on  each  passenger  car- 
ried by  the  firm  after  the  advance,  and  that  afterward  appellee 
told  him  he  was  paying  them.  The  agents  named  testified 
that  they  never  received  anything  in  this  behalf.  This  com- 
mission upon  the  number  of  passengers  so  carried  Avould 
amount  to  $8835.45,  to  a  credit  of  one-half  of  which   sum 
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appellant  claims  he  is  entitled.  This  conversation  appellee 
denies^  and  also  that  any  such  commission  was  ever  paid. 
One  of  the  persons  referred  to  testifies  that,  upon  application 
to  appellant,  in  regard  to  the  matter,  the  latter  stated  that  he 
never  thought  witness  had  received  any  money,  and  thought 
appellee  lied  when  he  said  it.  Appellant  does  not  testify  that 
there  was  any  such  account  for  commissions  upon  the  books, 
nor  is  any  such  account  shown  by  any  part  of  the  evidence; 
nor  does  it  appear  any  where  that  any  sum  paid  as  commis- 
sions was  ever  charged  to  appellant.  The  proof  fails  to  estab- 
lish this  charge  of  the  bill. 

As  to  the  complaint  in  respect  to  salary,  the  provision  for 
$1000  a  year  as  a  salary  was  contained  in  the  original  articles 
between  Parmelee,  Gage,  Johnson  and  Bigelow.  After  Johnson 
was  bought  out,  in  1858,  there  w^ere  no  articles  of  agreement  in 
writing  ever  executed,  as  satisfactorily  appears  from  the  evi- 
dence of  Bigelow,  Parmelee  and  Parker,  although  appellant 
testifies  he  is  quite  positive  that  on  the  back  of  the  original 
articles  of  co-partnership  there  was  indorsed  a  renewal  for 
three  or  five  years.  Bigelow  lived  in  Boston  for  many  years 
prior  to  the  sale  of  his  interest.  Appellant,  for  more  or  less 
of  the  time,  was  engaged  in  carrying  on  the  Tremont  House 
and  the  Sherman  House  in  Chicago,  was  superintendent  of  a 
horse  railroad  in  the  city,  and  city  treasurer  in  the  city  of 
Chicago,  while  appellee  had  the  immediate  and  active  charge 
of  the  business  of  the  firm,  devoting  his  whole  time  and  atten- 
tion thereto. 

Although,  in  the  infancy  of  the  business,  and  the  earlier 
period  of  the  city,  $1000  per  year  might  have  been  a  reason- 
able salary,  as  the  business  increased,  as  the  evidence  shows 
it  did,  largely,  in  its  proportions,  it  would  seem  just  and  reason- 
able, and  natural  and  probable,  that  there  should  have  been 
an  increase  of  salary;  and  the  evidence  shows  that  appellee's 
salary  was  increased,  from  time  to  time,  until  it  reached  the 
sum  of  $4000  per  annum. 

This  is  stated  by  Bigelow  and  appellee,  to  say  nothing  of 
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the  statements  of  John  W.  Parmelee  his  son^  and  Parker,  of 
the  same  thing,  as  appearing  upon  the  books. 

Appellant  denies  that  he  ever  had  any  knowledge  of  any 
increase  in  the  salary  over  flOOO  per  annum,  or  that  he  ever 
assented  to  any  such  increase. 

Appellee  testifies  that  appellant  both  knew  of  it,  and  as- 
sented to  it.  Bigelow's  evidence,  in  this  regard,  is  to  the 
effect  that  appellee's  salary  was  increased,  from  time  to  time, 
after  Johnson  was  bought  out,  as  the  business  increased,  and 
that  the  highest  salary  paid  was  $4000,  though  he  does  not 
state  that  appellant  knew  anything  of  it.  We  can  not  but 
conclude,  from  the  evidence,  that  the  increase  of  salary  was 
made,  and  that  it  was  with  the  knowledge  and  assent  of  appel- 
lant. 

There  is  another  thing  testified  to  by  appellant,  although 
the  bill  makes  no  such  charge,  to-wit :  that,  while  he  was  a 
member  of  the  firm,  appellee  told  him  that  he  had  paid,  from 
time  to  time,  between  $7000  and  $8000  to  Charles  H.  Moore, 
a  member  of  the  firm  of  James  E.  Lyon  &  Co.,  and  that  he 
had  charged  it  up  to  himself  and  appellant.  Moore,  after 
testifying  to  the  existence  of  the  firm  of  James  E.  Lyon  & 
Co.,  of  Central  City,  Colorado,  composed  of  James  E.  Lyon, 
Gage,  Parmelee,  himself,  and  one  Towne,  and  its  dissolution 
in  1865,  states  that  Gage  and  Parmelee  had  not  paid  any 
moneys  before  or  since  the  dissolution  of  the  firm  of  James 
Lyon  &  Co.,  on  his  account  personally,  to  his  knowledge  or 
request. 

Under  this  testimony,  it  is  claimed  for  appellant,  that  he  is 
entitled  to  one-half  of  that  amount,  to-wit,  $4000.  Appellee 
denies  the  statement  of  appellant  in  this  regard,  and  says  that 
the  firm  of  James  E.  Lyon  &  Co.  was  a  mining  company,  and 
very  unfortunate ;  that  they  were  sued  in  New  York,  in 
Colorado,  and  in  Chicago;  that  Moore  refused  to  pay  up, 
Lyon  said  that  he  could  not,  and  the  firm  debts  came  on  the 
other  partners,  and  they  had  to  pay  them ;  that  on  the  New 
York  law  suit  he  had  paid  from  $5000  to  $7000,  and  Moore 
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had  only  paid  |400 ;  that  the  loss  fell  on  Gage  and  Parme- 
lee, and  was  paid,  and  charged  half  and  half  to  each.  This 
i5,  doubtless,  what  appellant's  testimony  on  this  subject  has 
reference  to. 

The  testimony  of  Moore  is  carefully  restricted  to  a  mere 
denial  of  payment,  on  his  account  personally,  to  his  knowledge 
or  request,  and  we  do  not  see  but  what  it  consists  with  the 
testimony  of  appellee  in  tliis  respect.  Had  there  really  been 
any  mistake  or  fraud  in  respect  of  this  payment,  it  is  singular 
that  it  should  not  have  been  mentioned  in  the  bill,  among  its 
other  charges.  We  think  this  matter  should  be  discarded 
from  consideration. 

The  general  charge,  that  the  books  of  account,  if  properly 
examined  and  settled,  would  show  other  frauds,  we  conceive, 
adds  nothing  to  the  specific  charges,  and  is  an  allegation  not 
entitled  to  be  considered  in  a  bill  praying  for  the  opening  of 
accounts  and  a  settlement  between  the  parties. 

Upon  a  more  general  consideration  of  the  case,  it  appears 
that,  in  the  transaction  in  question,  there  was  no  reliance  upon 
any  confidential  relations  before  then  existing  between  the 
parties;  that  appellant  had,  for  his  assistance,  experts  and 
friends,  relying  upon  nothing  which  appellee  said  or  did,  not 
trusting  the  book-keeper,  John  W.  Parmelee,  the  son  of  ap- 
pellee, who  had  had  charge  of  the  books  of  the  firm  for  eight 
or  nine  years ;  so  that  the  parties  were  dealing  at  arm's 
length. 

Parker  was  the  book-keeper  selected  by  appellant  himself 
to  make  the  examination  of  the  books. 

Two  of  the  three  mutual  friends  called  in  to  aid,  made  an 
examination  and  appraisement  of  the  personal  property. 
Parker  was  the  old  book-keeper  of  the  firm,  who  had  kept 
the  books  from  1855  to  1865;  the  book-keeper  who  succeeded 
him,  John  W.  Parmelee,  had  been  instructed  by  Parker,  and 
had  kept  the  books  down  to  the  dissolution,  upon  the  same 
plan  introduced  by  Parker. 

Parker  was  engaged  about  a  week,  and  seven  or  eight  hours 
22—87  III. 
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of  each  day,  in  the  examination  of  the  books.  He  produced 
a  detailed  statement  of  account;  also,  a  statement  as  the 
result  of  that  examination.  There  is  nothing  in  the  record 
to  show  that  that  statement  of  account,  or  the  other  statement, 
was  wrong  in  any  respect.  According  to  that  statement  of 
account,  taking  into  account  the  personal  property  of  the  firm 
on  the  one  side,  and  its  debts  on  the  other,  appellant's  inter- 
est was  only  about  $8000,  as  stated  by  Mr.  Richmond,  one  of 
the  three  mutual  friends  who  assisted  in  making  the  settle- 
ment. 

But  appellant's  counsel  impugn  this  statement  of  Richmond 
as  being  an  erroneous  deduction  made  by  the  witness,  as  shown 
by  his  further  following  testimony :  He  said,  "  The  two  lines, 
D.  A.  Gage  account,  -  -  -  |33,437.00 
Parraelee's  account,  -  -  -  -  25,392.31 
Show  that  Mr.  Gage's  account  is  $8000  more  than  Mr.  Par- 
melee's.  Those  accounts  were  taken  from  their  individual 
accounts.  It  shows  them.  That  is  the  only  way  I  know.  I 
judge  that  those  entries  were  taken  from  the  individual 
accounts  in  the  book.  I  have  no  other  knowledge.  Parker 
never  told  me  what  those  items  showed.  Parker  did  not  ex- 
plain the  statement  at  all.  We  put  our  own  interpretation 
upon  it." 

But  Parker  testifies  as  a  witness,  and  he  does  not  state  that 
this  amount  is  a  wrong  showing  of  appellant's  interest  by  the 
witness'  statement  of  the  account;  he  is  not  inquired  of 
upon  the  subject,  nor  asked  to  make  any  explanation  whatever 
of  his  statement  of  account.  If  there  had  been  the  error  in 
this  respect  now^  claimed,  we  should  think  it  would  have  been 
attempted  to  be  shown  by  this  witness,  who  knew  all  about 
the  matter.  All  that  he  says  is,  the  statement  does  not  show 
the  balance  due  David  A.  Gage;  it  shows  the  state  of  the 
business. 

It  is  complained  that  this  examination  of  the  books  by 
Parker  was  very  imperfect,  incomplete,  and  very  much  cur- 
tailed.    Parker  was  employed  to  make  an  examination  of  the 
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books  in  order  to  the  statement  and  settlement  of  the  accounts 
between  the  parties.  He  spent  a  week  upon  the  work,  and 
produced  his  result.  He  took  his  own  time,  as  he  thought 
sufficient  for  the  purpose,  we  may  suppose,  without  any  hin- 
drance, interruption  or  curtailment  whatever,  so  far  as 
appears.  He  merely  says,  he  could  have  made  the  examina- 
tion more  full,  if  he  had  had  more  time,  not  intimating  that 
the  examination  was  not  sufficiently  full  for  his  own  satisfac- 
tion, and  for  the  purpose  required.  He  says  he  made  out  the 
statement  for  the  purpose  of  handing  it  to  Loomis,  Richmond 
and  Hall,  who  were  to  sit  as  arbitrators.  We  must  think  he 
regarded  it  as  sufficient  for  them  to  make  a  decision  upon. 

When  Bigelow  sold  out,  in  the  spring  of  1871,  only  one 
day's  examination  of  the  books  by  Parker,  and  only  two  or 
three  days  of  negotiation,  sufficed  the  purpose  of  the  parties. 

Bigelow  testifies  that  the  negotiation  for  that  purchase  of 
his  interest  was  mainly  conducted  by  appellant,  and  that  the 
latter  made  the  proposition  of  the  terms  of  purchase,  which 
were  accepted  by  Bigelow.  That  purchase  from  Bigelow  gave 
appellant  a  recent  opportunity  to  become  acquainted  with  the 
condition  of  the  firm's  affairs.  As  further  opportunity  in  that 
way,  it  appears  that  the  partners,  Bigelow^  and  appellant,  were 
.furnished  with  monthly  statements  in  writing,  showing  the 
gross  amount  of  all  the  earnings  and  disbursements  during 
.the  month.  Appellant  admits  the  receipt  of  such  statements 
[up  to  1865,  and  says,  after  that^^,  John  W.  Parmelee  rarely  fur- 
nished them.  John  W.  Parmelee  says  he  furnished  them 
until  appellant  lost  one  upon  the  street,  when  he  requested  no 
more  to  be  sent,  saying  that  he  would  call  at  the  office  and 
take  them  from  the  books.  The  evidence  shows  that  appel- 
lant called  almost  every  day  in  the  office,  and  frequently  ex- 
amined the  books,  though  he  testifies  that  he  did  not  look 
into  the  books,  further  than  the  cash  book,  to  see  what  the 
daily  receipts  were ;  that  perhaps  every  day  he  would  look 
at  the  cash  receipts. 

It  would  seem,  then,  that  the  settlement  was  approached  by 
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appellant  with  a  pretty  good  general  knowledge  of  the  con- 
dition of  the  affairs  of  the  firm. 

The  persons  assisting  in  the  settlement  presented  to  appel- 
lant the  result  as  shown,  as  they  found  from  Parker's  exam- 
ination ;  that  $8000  was  the  balance  due  appellant  from  the 
concern,  and  stood  to  his  credit.  The  arrangement  proposed 
was,  that  appellee  should  assume  the  indebtedness  of  the  firm, 
take  the  personal  property,  and  pay  appellant  $8000.  Appel- 
lant was  dissatisfied  with  the  amount  of  $8000.  The  testi- 
mony is,  that  he  found  no  fault  with  the  account  as  rendered, 
or  the  basis  on  which  the  balance  of  $8000  was  figured,  but 
claimed  he  should  be  allowed  something  for  the  good  will  of 
the  business,  for  interest,  and  made  objection  as  to  the  salary  of 
appellee  being  more  than  $1000.  This,  by  the  way,  answers 
the  charge  in  the  bill  of  mistake  in  regard  to  more  than  $1000 
salary  being  charged,  and  that  appellee  fraudulently  suppressed 
the  fact  that  any  larger  salary  than  that  was  charged  upon  the 
books.  It  also  shows  that,  not  only  the  question  of  salary, 
but  that  the  matters  of  interest  and  good  will,  which  are  com- 
plained of  in  the  bill,  were  also  then  considered.  Appellant 
refused  to  accept  $8000,  and  the  matter  of  the  settlement  seemed, 
for  the  time,  to  have  fallen  through.  Afterward,  appellee 
made  a  proposition,  through  Mr.  Hall,  which  both  Hall  and 
Loomis  approved,  and  advised  appellant  to  accept,  which 
he  did  accept,  and  thus  the  settlement  was  effected.  The 
proposition  was  embodied  in  the  agreement  in  writing,  signed 
and  sealed  by  the  parties.  It  would  thus  appear  that  appel- 
lant lumped  ofP  his  interest  for  a  gross  sum,  without  special 
reference  to  what  was  shown  by  the  books,  or  what  was  the 
actual  estimated  value  of  his  interest,  thus  disposed  of.  By 
the  agreement  of  settlement,  appellant  released  his  interest  in 
the  personal  property  and  assets  of  the  firm,  appellee  assumed 
the  payment  of  all  its  debts  and  liabilities,  and  paid  appellant 
$13,000  in  bonds  of  the  Consolidated  Gregory  Mining  Com- 
pany, and  also  placed  to  the  credit  of  appellant,  upon  the 
books  of  appellee,  the  further  sum  of  $5000,  to  be  paid  to  and 
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for   the   use   of  appellant,  in  the   manner  therein   specially 
mentioned. 

The  $5000  was  placed  to  the  credit  of  appellant  on  appel- 
lee's books,  Avhich  appears  to  have  been  exhausted,  and  the  bal- 
ance of  the  account  turned  against  appellant  in  a  short  time,  and 
in  reply  to  appellee's  request  to  settle  up  the  balance  against 
him,  appellant,  on  October  10,  1874,  about  seven  months 
after  the  settlement,  writes  to  appellee  as  follows : 

''October  10th,  1874. 
"  Frank  Parmelee,  Esq.  : 

"  Dear  Sir — I  regret,  very  much,  that  I  am  unable  to  pay, 
in  cash,  all  claims  against  me,  on  presentation ;  but  I  feel  con- 
fident that,  within  a  few  weeks,  I  shall  be  in  a  condition  to 
pay  your  claim.  Mr.  Loomis  will  return  in  a  few  days,  and 
then  I  shall  be  pleased  to  pay  you  back  part  of  the  bonds  I 
took  of  you  in  January  last — enough  to  cover  your  claim. 

Yours,  etc., 

David  A.  Gage." 

On  the  21st  of  November,  1874,  appellant  gave  appellee  an 
order  on  H.  G.  Loomis,  directing  him  to  pay  to  appellee  what 
might  be  owing  to  him  on  settlement  from  appellant  out  of 
the  avails  of  fifteen  bonds  which  Loomis  held,  belonging  to 
appellant.  At  that  time,  according  to  appellee's  uncontra- 
dicted statement,  appellant  was  indebted  to  him  in  a  sum 
exceeding  $5000,  for  moneys  advanced  upon  matters  referred 
to  in  the  agreement  of  settlement,  over  and  above  the  $5000 
placed  to  his  credit.  Here  would  seem  to  have  been,  substan- 
tially, a  ratification  of  the  settlement  quite  a  length  of  time 
after  it  was  made.  The  present  bill  was  not  filed  until  July 
7,  1875. 

There  remains  another  extraordinary  and  disagreeable 
feature  of  the  case  to  be  adverted  to. 

It  appears  that,  before  the  filing  of  the  bill  herein,  it  was 
exhibited  to  appellee,  and  he  read  it,  on  the  1st  day  of  July, 
1875.  On  the  3d  and  5th  days  of  July,  1875,  by  appellee's 
orders,  his  clerks  took  all  the  books  and  papers  of  the  firm 
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of  Parmelee  &  Co. — making  a  bulk,  in  appellee's  language, 
of  half  a  cord — to  another  part  of  the  city,  and  burned  them 
in  a  furnace.  Before  characterizing  such  an  act  according  to 
one's  natural  prompting,  it  may  be  proper  to  hear  the  excuse 
of  appellee.  He  says  that  he  was  induced  to  do  the  act  from  a 
statement  brought  to  him,  as  having  been  made  by  appellant, 
that  he  was  going  to  file  a  bill  against  appellee^  for  the  pur- 
pose of  exposing  his  business  to  the  public;  that  he  did  not 
know  that  he  should  make  anything  by  filing  the  bill,  but  that 
he  wanted  to  expose  appellee's  business  to  the  public.  A  color 
of  probability  of  this  being  the  reason  for  the  act,  is  lent  by 
the  fact  that,  from  the  examination  of  the  books,  and  the 
transcript  made  from  them  by  Parker,  there  would  not  seem 
to  have  been  any  very  great  object  in  destroying  the  books  for 
the  mere  purpose  of  the  suppression  of  evidence. 

If  the  real  reason  and  motive  for  destroying  the  books  were 
to  prevent  exposure  to  the  public  of  the  business  transactions 
of  the  firm,  and  not  to  destroy  evidence  in  this  suit,  the  act 
should  be  viewed  differently,  and  the  adverse  presumption  be 
not  so  strong  as  if  the  latter  had  been  the  purpose.  Still, 
the  act  deserves  severe  reprehension,  and  affords  just  ground 
of  presumption  against  the  perpetrator.  The  maxim  is, 
omnia  prcesumuntur  contra  spoliator  em,  and  appellant's  coun- 
sel press  this  into  their  service  as  a  very  strong  auxiliary, 
almost  to  the  extent  of  insisting  upon  a  literal  application  of 
the  maxim  in  the  full  breadth  of  its  terms,  so  as  to  presume  a 
case  against  the  appellee. 

In  Best  on  Evidence,  vol.  2,  p.  704,  §  414,  the  author  says : 
^^  However  salutary,  and  in  general  equitable,  the  maxim, 
omnia  prcesumuntur  eontra  spoliatorem,  must  be  acknowledged 
to  be,  it  has  been  made  the  subject  of  very  fair  and  legitimate 
doubt  whether  it  has  not  occasionally  been  carried  too  far," 
citing  authorities  to  such  eifect. 

The  destruction  of  evidence,  and  the  refusal  to  produce  it, 
when  in  the  party's  power,  are  treated  in  the  books  in  the 
same  connection,  and  as  attended  with  somewhat  similar  results 
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in  the  cause.  In  the  case  of  Law  v.  Woodruff,  Admr.  48  111. 
399,  the  defendant  below,  having  refused  to  produce  certain 
letters,  or  to  give  any  explanation  of  his  refusal,  the  court 
below  had  given  an  instruction  to  the  jury,  authorizing  them 
"  to  put  the  strongest  construction  upon  the  defendant's  let- 
ters which  they  will  reasonably  bear  against  him,  ^  *  * 
for  the  law  presumes  that  they  contain  evidence  against  him, 
or  he  would  not  withhold  them  from  the  jury/'  This  court 
said :  "  This  instruction  fails  to  state  the  law  correctly,  and, 
under  the  unsatisfactory  evidence  in  the  case,  was  calculated 
to  mislead  the  jury,  to  the  prejudice  of  the  defendant.  As  a 
matter  of  law,  no  such  inference  can  be  drawn.'' 

In  Wharton  on  Evidence,  vol.  2,  §  1268,  the  author,  after 
citing  several  authorities  upon  this  subject,  says  :  "  It  follows, 
therefore,  that  the  presumption,  arising  from  mere  non -pro- 
duction, can  not  be  used  to  relieve  the  opposite  party  from  the 
burden  of  proving  his  case."  And  see  Chaffee  v.  United  States, 
18  Wall.  516;  Joannes  v.  Bennett,  5  Allen,  169. 

This  culpable  act  of  the  destruction  of  the  books  justly 
prejudices  the  case  of  the  appellee,  and  we  have  the  inclina- 
tion to  give  to  it  the  full  legitimate  eifect  against  him  that 
may  be  warranted.  But  we  do  not  see  how,  under  the  proofs 
in  the  case,  it  can  be  made  avail  of  here,  to  the  advantage  of 
appellant,  unless  there  be  allowed  to  it  the  effect  of  supplying 
proof.  This,  we  do  not  think,  can  rightly  be  done.  Proof 
must  be  made  of  the  allegations  of  the  bill.  The  destruction 
of  the  books  does  not  make  such  proof.  The  presumption  of 
law  does  not  go  to  that  extent. 

In  the  weighing  of  conflicting  testimony,  there  might  be 
scope  for  the  operation  of  this  presumption  against  the  appel- 
lee; or,  in  the  denial  to  him  of  any  benefit  of  secondary  evi- 
dence. But  we  do  not  see  wherein  the  case  of  appellant  can 
be  helped  in  either  of  these  ways.  The  only  conflict  of  evi- 
dence there  is,  is  produced  by  his  testimony ;  and,  where  it 
conflicts  with  that  of  appellee,  the  latter  is  corroborated  to 
such  an  extent  by  other  testimony,  and  by  circumstances,  as 
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to   overbear  the  testimony  of  appellant;   and  of   secondary 
evidence  of  the  books,  appellee  has  no  need. 

So,  too,  if  there  were  a  contrariety  of  evidence  in  respect 
of  anything  testified  to  as  appearing  upon  the  books,  this  pre- 
sumption of  law  might  strengthen  and  add  weight  to  any 
testimony  in  such  regard,  favoring  the  case  of  appellant.  See 
Livingston  v.  Newkirk,  3  Johns.  Ch.  315.  But  we  discover 
nothing  of  this  kind.  In  respect  of  none  of  the  particulars 
wherein  the  bill  seeks  to  impeach  the  settlement,  do  we  find 
anything  in  support  of  the  charges  testified  to  as  being  shown 
by,  or  appearing  upon,  the  books. 

There  is  but  conjecture,  that  the  books,  if  produced,  might 
furnish  evidence  in  support  of  the  allegations  of  the  bill. 

The  settlement  here,  and  the  agreement  in  writing,  under 
the  hands  and  seals  of  the  parties,  appear  to  have  been  fairly 
and  deliberately  made.  Such  transactions  should  not  be 
lightly  set  aside.  We  think  no  sufficient  ground  has  been 
shown  for  setting  them  aside  in  this  case.  The  allegations  of 
the  bill  we  do  not  find  to  be  sustained  by  the  proofs,  and  the 
decree  dismissing  the  bill  must  be  affirmed. 

Decree  affirmed. 

ScHOLFiELD,  C.  J.,  Breese  and  Scott,  J.J. :  We  do  not 
concur  in  this  decision. 


Barrett  B.  Clark 

V. 

A.  T.  EwiNG.* 

Default — rule  to  plead  on  a  day,  construed.  Where  time  to  plead  is,  by  rule, 
extended  to  a  specified  day,  a  default  for  want  of  a  plea  may  be  taken  on  that 
day.  The  defendant  does  not  have  the  whole  of  such  day  in  which  to  plead. 
The  words,  "  to  that  day,"  mean  until  the  meeting  of  the  court  on  that  day. 

"'=■  Two  other  cases,  between  the  same  parties,  are  considered  in  this  opinion. 
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Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
JosiAH  McRoBERTSj  Judge,  presiding. 

Messrs.  Barber  &  Logan,  for  the  appellant. 

Messrs.  JPalmer  &  Colt,  for  the  appellee. 

Per  Curiam  :  These  cases  are  alike,  the  same  questions 
being  presented  in  all  the  records. 

Appellant,  in  each  case,  ins-ists  that  the  judgment  by  default 
was  entered  before  the  time  to  plead,  fixed  by  order  of  the 
court,  had  expired,  and  was,  therefore,  irregular.  He  also 
claims  that,  if  the  default  was  regular,  the  court  ought  to  have, 
set  the  same  aside,  upon  the  affidavits  filed. 

The  time  to  plead  was,  by  order  of  the  court,  extended  '^  to 
the  third  Monday  of  July,''  1875.  On  that  day,  default,  for 
want  of  plea,  was  entered,  the  damages  assessed  and  final 
judgment  rendered.  Appellant  insists  that  he  had,  by  the 
terms  of  the  rule,  the  whole  of  the  third  Monday  of  July  in 
which  to  plead.  This  court  can  not  sanction  that  position, 
but  hold  that  it  was  not  irregular  to  take  default  at  any  time 
on  that  day  for  want  of  the  plea.  The  term  ^^  to ''  that  day 
must  be  construed  to  mean  until  the  meeting  of  the  court 
upon  that  day. 

As  to  the  second  point,  we  hold  that  due  diligence  to  obviate 
[the  default  is  not  shown  by  defendant,  in  either  of  these  cases. 

The  judgment  in  each  of  the  cases  must  be  affirmed. 

Judgments  affirmed. 

Mr.  Justice  Scott  and  Mr.  Justice  Dickey,  dissenting : 

We  think  these  judgments  ought  to  be  reversed.  Without 
discussing  the  merits  of  the  cases,  it  is  apparent  to  us  that 
the  defendant  could  not  lawfully  be  defaulted  for  want  of  a 
plea  at  the  time  when  these  defaults  were  entered. 

The  statute  provides  that,  "  on  the  appearance  of  the  de- 
fendant, the  court  may  allow  such  time  to  plead  as  may  be 
deemed   reasonable  and   necessary.''     In  this   case,  ^Hime  to 
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plead  '^  was  allowed  to  defendant  (as  it  is  expressed  in  one 
record)  ^Hill  the  third  Monday  of  July,  1875/^  or,  (as  it  is 
expressed  in  the  other  records,)  "  to  the  third  Monday  of  July, 
1875."  The  words,  ''till"  and  ''to,"  in  this  connection,  mean 
the  same  thing,  and  the  order  means  that  defendant  may  plead 
on  or  before  that  day.  Under  that  order,  the  defendant  was 
entitled  to  plead  at  any  time  during  that  day.  He  had,  by 
the  terms  of  that  order,  all  of  the  third  Monday  of  July 
within  which  to  plead,  and  it  was  error  to  enter  a  default 
against  him,  for  want  of  a  plea,  until  after  that  day  had  passed. 

In  Dunn  v.  Hudson,  1  D.  &  L.  204,  where  a  rule  was  en- 
tered on  the  6th  of  June  for  "plea  in  four  days,"  it  was  held, 
that  defendant  had  the  whole  of  the  10th  of  June  to  plead, 
and  that  judgment  entered  on  that  day  for  want  of  a  plea  was 
irregular. 

In  Pepperill  v.  Burrell,  2  D.  P.  C.  674,  it  was  held,  that 
"  seven  days^  time  for  pleading"  gives  the  whole  of  the  seventh 
day  to  plead  in,  after  excluding  the  day  on  which  the  order  is 
made. 

In  Oxley  v.  Bridges,  1  Doug.  67,  it  was  held,  that  on  a  rule 
to  plead  "by"  a  particular  day,  that  day  is  construed  to  con- 
tinue till  the  office  opens  next  morning. 

In  Thomas  v.  Douglass,  2  Johns.  Cases,  226,  an  order  was 
made  enlarging  the  time  to  plead  "until  the  second  day"  of 
the  term.  Judgment  by  default,  for  want  of  a  plea,  was  en- 
tered on  the  second  day  of  the  term.  This  was  held  irregular 
by  the  Supreme  Court  of  New  York,  (Kent  being,  at  that  time, 
one  of  the  judges,)  and  the  judgment  was  set  aside.  The 
court  said :  "  The  defendant  had  time  to  plead  until  the  second 
day  of  the  term,  and  the  order  must  be  construed  as  including 
that  day." 

So  it  has  been  held,  that,  where  the  time  for  the  making  of 
an  award  by  an  arbitrator  is  enlarged  until  a  given  day,  the 
time  given  includes  the  day  named. 

In  Bruce  v.  Reed,  16  Barb.  3e52,  the  court  say:  "It  has 
been  decided  that  HilV  includes   the  day  to  which  it  is  pre- 
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fixed  ;'^  and  in  support  thereof,  refers  to  Dakins  v.  Wagner j  3 
Dowl.  P.  C.  535. 

It  is  true,  the  words,  "  until/^  "  till/'  and  ''  to/'  when  ap- 
plied to  time,  do  not  always  include  the  day  to  which  they  are 
prefixed.  In  Webster  v.  French,  12  111.  302,  under  a  statute 
providing  that  bids  from  all  persons  should  be  received  ^^  until 
the  1st  day  of  July,  1849,  at  which  time  all  the  bids  received 
shall  be  opened  and  compared,''  etc.,  it  was  held,  that  the  time 
for  receiving  bids  terminated  when  that  day  began.  The  stat- 
ute required  the  bids  to  be  opened  and  compared  on  the  1st 
of  July.  That  could  not  be  done  until  after  all  bids  had  been 
received.  In  view  of  the  language  in  other  parts  of  the  sen- 
tence, and  in  view  of  the  ''  objects  of  the  statute  and  the  nature 
of  the  transaction  contemplated,"  the  court  very  properly  gave 
a  construction  to  the  word  "  until,"  other  than  the  ordinary 
import  of  the  word.  This  court  there  said :  "  The  word  '  until ' 
may  *  *  *  have  an  exclusive  or  an  inclusive  meaning, 
according  to  the  subject  to  which  it  is  applied,  the  nature  of 
the  transaction  to  which  it  relates  and  the  connection  in  which 
it  is  used." 

The  case  at  bar  is  not  analogous  to  the  case  of  Webster  v. 
French,  supra.  It  is  one  thing  to  say  that  certain  things  may 
continue  to  be  done  until  a  given  day,  and  quite  another  to 
say  that  the  time  at  which  a  given  thing  must  be  done  is 
extended  or  postponed  until  a  given  day.  Suppose  the  time 
of  a  public  sale  be  extended  or  postponed  until  the  1st  day  of 
July,  does  that  mean  it  must  take  place  before  the  1st  of  July? 

In  the  case  of  that  statute  as  to  the  time  of  receiving  bids, 
the  word  "before"  might  readily  be  substituted  without  mar- 
ring the  sense.  To  say,  "  bids  shall  be  received  at  any  time 
before  the  1st  of  July,  at  which  time  all  bids  shall  be  opened," 
gives  the  same  idea  as  if  you  say,  "  bids  may  be  received  until 
the  1st  of  July,  at  which  time  all  bids  shall  be  opened."  But 
to  say,  "the  rule  to  plead  herein  is  extended  till  (or  to)  any 
time  before  the  third  Monday  of  July,"  does  not  convey  the 
idea  expressed  by  the  words,  "the  rule  to  plead  herein  is  ex- 
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tended  till  (or  to)  the  third  Monday  of  July.'^  If  the  words 
were,  the  rule,  etc.,  ^'  is  extended  till  the  third  Monday  of  July, 
on  which  day  judgment  will  be  entered,  in  the  absence  of  a 
plea,^^  the  case  would  be  analogous  to  the  case  of  Webster  v. 
French, 


The  City  of  Chicago 

V. 

Julian  S.  Eumsey. 

1.  Boundary — whether  conveyance  of  lot  on  street  carries  any  interest  therein. 
Notwithstanding  the  general  presumption  that  a  conveyance  of  land  bounded 
on  a  street  or  highway  carries  the  fee  in  the  street  or  highway  to  the  center 
thereof,  the  owner  may  convey  the  adjoining  land  without  the  soil  under  the 
street  or  highway.  It  is  but  a  presumption,  that  may  be  rebutted  by  circum- 
stances inconsistent  with  it.  If  it  does  pass  by  a  deed,  it  does  so  as  a  parcel 
of  the  land  and  not  as  an  appurtenant. 

2.  Where  a  lot  on  a  street  is  conveyed,  and  the  same  is  described  as 
"beginning  at  a  point  on  the  east  line  of"  the  lot,  which  is  given  by  number, 
"  one  hundred  and  forty  feet  from  the  north-east  corner  of  said  lot,  running 
thence  south  along  the  line  of  said  lot  to  the  alley,  thence  west  seventy-two 
feet,  thence  north  forty  feet,  more  or  less,  to  a  point,  and  west  of  the  point  of 
beginning,  thence  east  to  the  place  of  beginning,"  the  fixing  the  boundary  in 
such  strict  terms  necessarily  excludes  any  presumption  of  intention  to  pass 
any  interest  in  the  soil. 

3.  Use  of  street  under  municipal  direction  —  injury  to  adjacent  owners. 
The  fee  of  the  soil  in  the  streets  in  the  original  town  of  Chicago,  laid  off 
by  the  canal  commissioners  under  the  provisions  of  law,  is  either  in  the  State 
or  in  the  city,  for  the  use  of  the  public  generally,  and  it  was  competent  for  the 
city,  under  legislative  authority  of  the  State,  to  construct  a  tunnel  in  one  of 
the  streets,  and  if  done  in  a  proper  manner,  and  without  unreasonable  delay, 
no  action  lies  against  the  city  in  favor  of  an  adjoining  lot  owner,  whose  prop- 
erty has  received  no  physical  injury. 

4.  From  the  well  established  policy  of  the  State  legislature  to  vest  the  fee 
of  the  streets  in  the  various  municipal  authorities,  it  would  require  clear  and 
satisfactory  proof  that  the  State  intended  to  vest  a  private  ownership  in  the 
streets  in  cities  and  towns  laid  out  by  it.  If  the  fee  is  in  the  corporation,  it  is 
only  as  an  agency,  and  is  at  all  times  subject  to  legislative  control. 


1877.]  City  of  Chicago  v.  Eumsey.  349 

Opinion  of  the  Court. 

5.  Where  the  fee  in  the  streets  of  a  city  is  in  the  municipality  or  in  the  State, 
and  not  in  an  adjoining  lot  owner,  the  city  is  not  liable,  under  the  old  consti- 
tution, to  such  owner  for  damages  claimed  on  account  of  constructing  a  tunnel 
in  the  street  in  front  of  his  property,  when  the  work  is  properly  planned  and 
executed,  under  the  sanction  of  law,  and  no  physical  injui-y  is  done  to  his  prop- 
erty, and  there  is  enough  of  the  street  left  for  passage  and  ordinary  travel. 

6.  Town  plat — in  addition  by  State  need  not  he  acknowledged  to  pass  fee  in  street. 
The  act  of  1833,  in  relation  to  the  laying  out  of  towns,  or  additions  thereto,  and 
requiring  the  same  to  be  acknowledged,  etc.,  under  severe  penalties,  does  not 
apply  to  cases  where  the  State  lays  out  a  town,  etc.,  on  lands  to  which  it  holds 
the  legal  title.  The  State,  in  her  sovereign  capacity,  may  properly  lay  out  a 
town  without  regard  to  the  law  prescribed  for  others. 

7.  Constitution — to  be  construed  as  acting  prospectively.  The  rule  of  con- 
struction is,  that  a  constitution,  unless  it  is  clearly  otherwise  expressed  in  the 
instrument,  can  operate  only  prospectively,  leaving  all  past  transactions  unaf- 
fected by  its  provisions.  The  present  constitution  expressly  saves,  preserves 
and  continues  all  prior  rights,  etc.,  as  they  were  before  its  adoption. 

8.  Same — clause  giving  compensation  for  damage  to  private  property,  prospective. 
The  clause  of  the  constitution  of  1870,  which  provides  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  compensation,  does  not  pro.- 
fess  to  be  retroactive,  and  but  simply  to  take  effect  with  the  remaining  clauses. 
Therefore,  when  a  public  improvement  in  a  street  was  contracted  for,  the  work 
commenced  and  mostly  completed  when  the  constitution  took  effect,  but  com- 
pleted afterwards,  it  was  held,  as  to  an  adjoining  lot  owner,  whose  lot  was  not 
taken,  the  rights  of  the  parties  could  not  be  affected  by  the  constitutional 
provision. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Messrs.  Tuley,  Stiles  &  Lewis,  and  Mr.  Francis  Adams, 
for  the  appellant. 

Messrs.  MgCagg,  Culver  &  Butler,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

This  is  an  action  on  the  case,  by  Julian  S.  Rumsey  against 
the  City  of  Chicago,  for  damages  alleged  to  have  been  sus- 
tained to  real  estate  in  consequence  of  the  construction  of  a 
tunnel  under  the  Chicago  river,  in  La  Salle  street. 
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The  city  was  empowered,  by  legislative  authority,  to  con- 
struct the  tunnel.  An  ordinance  directing  its  construction 
was  duly  adopted  by  the  common  council,  and  the  work  was 
done  by  a  contractor,  pursuant  to  plans,  profiles  and  specifica- 
tions of  the  city,  and  under  the  direction  and  supervision  of 
its  engineer,  with  all  reasonable  dispatch,  skill  and  care.  No 
claim  is  made  that  Rumsey  was  injured  by  the  manner  in 
which  the  work  was  done,  or  that  his  property  sustained  any 
direct  physical  injury  by  reason  of  the  construction.  The 
right  to  recover  is  based  solely  upon  a  claimed  reduction  of 
the  market  value  of  his  property,  and  loss  of  rents,  because 
of  the  obstruction  to  the  adjacent  street,  by  the  mere  act  of 
constructing  the  tunnel  therein. 

Before  the  construction  of  the  tunnel,  La  Salle  street  was 
eighty  feet  in  width,  of  which,  sixteen  feet  in  width,  adjoining 
to  Rumsey's  property,  was  devoted  to  a  sidewalk.  In  con- 
structing the  tunnel,  this  sidewalk  was  narrowed  to  eight  feet 
in  width.  About  twenty  feet  of  the  central  part  of  the  street 
is  occupied  by  the  tunnel,  leaving  upon  each  side  of  it  about 
sixteen  feet  in  width  of  the  street,  in  addition  to  the  sidewalks, 
unaifected,  and  used  for  street  purposes,  the  same  as  before 
the  construction  of  the  tunnel.  Opposite  this  property,  the 
tunnel  is  from  twelve  to  fifteen  feet  in  depth,  but  is  guarded 
by  parapet  walls,  rising  to  a  sufficient  heighth  for  that  purpose 
above  the  grade  of  the  street. 

The  tunnel  is  for  the  accommodation  of  all  travel  to  which 
an  ordinary  street  is  appropriate,  and  supplies  the  place  of  a 
bridge  for  passage  from  one  side  of  the  river  to  the  other. 
There  is  no  claim  that  it  is  improperly  constructed,  as  respects 
engineering  or  workmanship,  nor  that  the  street  has  not  been 
kept  in  a  proper  state  of  repair,  as  improved  by  the  tunnel, 
nor  that  it  has  been  or  is  the  cause  of  any  direct  physical  in- 
jury to  Rumsey's  property.  Access  is  still  afforded  the  prop- 
erty, on  the  side  adjacent  to  La  Salle  street,  by  the  eight  feet 
sidewalk  and  the  sixteen  feet  of  street  unaffected  by  the  tunnel, 
but  it  is  impossible  to  pass  from  it  directly  across  the   street, 
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in  consequQnce  of  the  tunnel  and  its  protecting  parapet  walls. 
Rumsey  had  judgment  for  $19,000,  and  the  record  is  brought 
here  by  the  appeal  of  the  city. 

We  shall  endeavor  to  limit  what  we  may  say  to  the  case 
actually  presented  by  the  record;  and,  in  the  view  that  we 
take  of  it,  it  will,  therefore,  be  necessary  to  determine,  first, 
in  whom  was  the  fee  of  the  street,  at  the  point  affected  by  the 
controversy ;  and,  secondly,  is  the  damage  complained  of  to  be 
regarded  as  caused  by  the  city  before  or  subsequent  to  the 
adoption  of  the  present  constitution. 

1st.  Rumsey  holds  possession  of  the  property  under  a  deed 
executed  on  the  25th  of  February,  1854,  conveying  it  to  him 
by  this  description:  ^^ Beginning  at  a  point  on  the  east  line 
of  lot  one,  in  block  thirty-three,  original  town  of  Chicago,  one 
hundred  and  forty  feet  from  the  north-east  corner  of  said  lot, 
running  thence  south  along  the  line  of  said  lot  to  the  alley, 
thence  west  seventy-two  feet,  thence  north  forty  feet,  more  or 
less,  to  a  point,  and  west  of  the  point  of  beginning,  thence  east 
to  the  place  of  beginning.'^ 

It  would,  therefore,  seem  that  he  could  have  had  no  rever- 
sionary right  in  the  soil  of  the  street,  for  an  injury  for  which 
he  might  recover,  whether  the  fee  in  the  street  was  in  the 
city  or  in  some  other  party;  for,  notwithstanding  the  general 
presumption  that  a  conveyance  bounded  on  a  street  or  high- 
way carries  the  fee  in  the  street  or  highway  to  the  center,  the 
owner  may  convey  the  adjoining  land  without  the  soil  under 
the  street  or  highway,  or  the  soil  under  the  street  or  highway 
without  the  adjoining  land.  "  If  the  soil  under  the  street 
or  highway  passes  by  a  deed  of  the  adjoining  land,  it 
passes  as  parcel  of  the  land,  and  not  as  an  appurtenant.'^ 
Here  the  boundary  is  fixed  by  such  express  terms  as  neces- 
sarily exclude  any  presumption  that  it  was  intended  to  pass 
any  interest  in  the  soil  under  the  street.  3  Kent's  Com. 
(8  ed.)  534;  Gebhardtv.  Beeves,  75  111.307;  Helm  v.  Webster, 
85  id.  116. 

But  it  is  unnecessary  to   lay  much  stress  upon   this  view. 
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We  are  satisfied  that  the  fee  of  La  Salle  street,  -adjacent  to 
Kumsey^s  property,  is  either  in  the  State  or  the  city  of  Chicago, 
for  the  use  of  the  public,  and,  therefore,  Rumsey  can  have  no 
legal  interest  in  it,  except  in  common  with  the  public. 

The  portion  of  the  city  of  Chicago  in  which  Rumsey^s 
property  is  located  was  laid  out  by  Wm.  F.  Thornton,  W.  B. 
Archer  and  G.  S.  Hubbard,  commissioners  of  the  Illinois  and 
Michigan  Canal,  and  the  first  sale  of  lots  commenced  on  the 
20th  day  of  June,  1836.  The  land  was  donated  to  the  State 
by  act  of  Congress  approved  March  2,  1827,  subject  to  the 
disposal  of  the  legislature,  to  aid  "  in  opening  a  canal  to  unite 
the  waters  of  the  Illinois  river  with  those  of  Lake  Michigan ;  ^' 
and  power  was  given  the  State  to  sell  and  convey  the  whole 
or  any  part  of  the  lands  so  donated,  and  to  give  titles  in  fee 
simple  therefor.  There  can  be  no  question  but  that  this  dona- 
tion, when  accepted,  vested  the  State  with  all  the  title  the 
general  government  had  to  these  lands ;  in  other  words,  in- 
vested it  with  the  highest  title  known  to  our  law — an  absolute 
fee  simple  title. 

By  the  22d  section  of  an  act  of  the  General  Assembly, 
approved  January  9,  1836,  entitled  ^^  An  act  for  the  con- 
struction of  the  Illinois  and  Michigan  Canal,^'  it  was  made 
the  duty  of  the  board  of  commissioners  of  the  Illinois  and 
Michigan  Canal  to  "  examine  the  whole  canal  route,  and  select 
such  places  thereon  as  may  be  eligible  for  town  sites,  and 
cause  the  same  to  be  laid  off  into  town  lots ; "  and  they  were 
directed  to  cause  the  canal  lands  in  or  near  Chicago,  suitable 
therefor,  to  be  laid  off  into  town  lots.  The  23d  section  con- 
tains this  language :  "And  the  said  board  of  canal  commis- 
sioners shall,  on  the  20th  day  of  June  next,  proceed  to  sell 
the  lots  in  the  town  of  Chicago,  >!^  *  ^  *  as  also  frac- 
tional section  15,  adjoining  the  town  of  Chicago,  it  being 
first  laid  off  and  subdivided  into  town  lots,  streets  and  alleys, 
as,  in  their  best  judgment,  will  best  promote  the  interests  of 
said  canal  fund.'' 

Title  to  the  purchaser  at  such  sale,  it  is  provided  by  the 
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27th  section,  shall  be  conveyed  by  patent,  signed  by  the  Gov- 
ernor and  countersigned  by  the  Secretary  of  State,  with  the  seal 
of  the  State  annexed. 

The  13th  section  of  an  act  to  amend  the  act  last  referred  to, 
approved  March  2,  1837,  requires  the  commissioners  elected 
under  that  act  to  cause  the  plats  of  the  towns  of  Chicago  and 
Ottawa,  by  which  they  were  governed  in  selling  lots  in  said 
towns,  to  be  recorded,  with  the  certificates  of  the  late  canal 
commissioners  endorsed  thereon  as  to  the  identity  of  the  plats ; 
and  provides  that  ''  the  plats  of  said  towns,  or  certified  copies 
thereof,  shall  be  admitted  as  evidence  in  all  courts  or  places 
whatsoever." 

The  plat  of  the  town  of  Chicago,  of  which  a  copy  is  in 
evidence,  is  certified  by  "Wm.  F.  Thornton,  W.  B.  Archer 
and  G.  S.  Hubbard,  late  commissioners  of  the  Illinois  and 
Michigan  Canal,"  as  ^Hhe  identical  map  by  which  they  were 
governed  in  selling  lots  belonging  to  said  town  on  the  20tli 
and  following  days  of  June  last  past ; "  and  is  dated  on  the 
22d  of  May,  1837,  and  filed  for  record  on  the  29th  of  the  same 
month. 

It  does  not  seem  to  be  controverted  that  this  plat  is  evi- 
dence of  all  that  it  shows  upon  its  face — that  is,  the  location, 
pames,  and  width  of  the  streets,  and  the  location,  size  and  num- 
[bers  of  the  lots  and  blocks.  But  the  point  is  made  that,  not 
[being  acknowledged  in  conformity  with  the  statute  of  1833,  it 
Idoes  not  convey  a  fee  simple  title  in  the  streets  to  the  town, 
IS  it  is  held,  the  acknowledgment  of  plats  in  conformity  with 
[that  statute  does.  Trustees  v.  Haven,  11  111.  554;  Hunter  v. 
Rddleton,  13  id.  50;  Manly  v.  Gibson,  id.  308;  Leech  v. 
Waugh,  24  id.  228. 

Had  the  land,  where  the  town  was  laid  out,  belonged  to  a 
party  other  than  the  State ;  or,  possibly,  had  the  legal  title  been 
conveyed  to  a  trustee  or  trustees  for  the  use  of  the  State,  the 
point  would  have  been  well  taken.  But,  as  we  have  seen,  the 
land  where  these  lots  were  laid  oif  belonged  to  the  State.  The 
legal  title  was  not  held  in  the  name  of  a  trustee,  but  by  the 
23—87  III. 
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State ;  and  the  lots  were  conveyed  by  patent  issuing  from  tlie 
chief  executive  officer  of  the  State^ — in  all  material  respects 
similar  to  patents  conveying  lands  from  the  general  govern- 
ment. 

The  statute  of  1833,  (Rev.  Stat,  of  1833,  p.  599,)  embraces 
almost  every  conceivable  authority,  other  than  the  State,  by 
which  a  town  or  an  addition  thereto  can  be  laid  out,  and  en- 
joins, by  severe  penalties,  conformity  with  its  provisions. 
But  the  State  is  not  included  within  its  provisions,  and  there 
is  no  need  it  should  be.  Being  sovereign,  and  capable  of  act- 
ing in  that  respect  only  through  its  law-making  power,  in  de- 
termining to  lay  out  a  tow^n  or  an  addition  thereto,  the  law  by 
which  it  is  caused  to  be  done  must  necessarily  prescribe  what 
shall  constitute  such  laying  out. 

But  the  statute  of  1833  has  one  very  important  bearing 
upon  the  question.  It  shows  that  it  was  the  policy  of  the 
State  to  so  vest  the  fee  of  streets  in  cities,  towns,  etc.,  that  it 
should  be  under  the  paramount  control  of  the  legislature,  for  the 
public  use,  divested  of  all  claims  of  private  ownership.  This 
being  the  declared  policy  of  the  State,  the  presumption  would 
follow  that  no  discrimination  in  this  regard  should  exist 
between  cities,  towns,  etc.,  laid  out  by  the  State,  and  those 
laid  out  by  other  proprietors — and  it  would  require  clear  and 
satisfactory  proof  that  the  State  intended  to  vest  a  private 
ownership  in  the  soil  under  the  streets  in  the  cities  and  towns 
laid  out  by  it,  to  induce  in  us  the  belief  that  it  was  actually 
designed  to  accomplish  that  result.  A  general  policy  being 
once  established,  it  devolves  upon  those  claiming  exceptions 
to  clearly  show  their  existence.  No  reason  is  perceived  why 
an  exception  should  have  been  desirable,  which  would  have 
left  the  legislature  with  less  unquestioned  authority  to  control 
the  improvements  of  the  streets  for  public  purposes  in  the 
cities,  towns,  etc.,  of  which  the  State  is  proprietor,  than  in 
otiicrs — and  the  circumstances  connected  with  the  sale  and 
conveyance  of  the  canal  lots  have  no  tendency  to  prove  that 
such   exception   was  intended.      The   commissioners  had   no 
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authority  given  them  by  the  law  to  sell  anything  but  lots, 
where  towns  were  laid  out;  and  the  patent  issued  by  the 
Governor  could  only  include  what  the  commissioners  sold. 

As  has  been  seen  by  reference  to  3  Kent\s  Com.,  Geb- 
hardt  v.  Beeves  and  Helm  v.  Webster,  supra,  it  is  but  a  pre- 
sumption that  a  conveyance  of  a  lot  bounded  on  a  street  or 
highway,  carries  title  in  the  underlying  soil  to  the  center, 
which  may  be  rebutted  by  circumstances;  and,  therefore,  since 
the  circumstances  here  are  inconsistent  with  such  presumption, 
it  can  not  prevail. 

We  do  not  regard  it  of  any  practical  importance  whether  it 
is  more  technically  accurate  to  say  the  fee  of  this  street  is  in  the 
State,  or  in  the  city.  If  it  shall  be  said  to  be  in  the  corporation, 
there  can  be  no  pretense  for  saying  that  it  is  in  it  otherwise 
than  as  an  agency — a  mere  creature  of  the  State — existing 
only  by  authority  of  the  legislature,  and,  at  all  times,  under  its 
paramount  supervision  and  control,  and  if  it  shall  be  said  to 
be  in  the  State,  it  can  only  be  said  to  be  there  for  the  purpose 
of  holding  it  for  a  street  of  the  city — and,  in  either  case,  the 
sole  purpose  and  end  to  be  attained  is  precisely  the  same, — 
the  holding  it  for  the  uses  of  a  street  of  the  city  for  the  benefit 
of  the  public — not  the  citizens  of  the  city  alone,  but  the  entire 
public  of  which  the  legislature  is  the  representative.  There 
could,  therefore,  be  no  necessity  for  any  formal  act  of  con- 
veyance or  dedication  of  the  fee ;  it  was  already  as  completely 
under  the  paramount  authority  and  control  of  the  legislature 
as  it  could  possibly  be  for  the  purposes  of  a  street,  and  no  con- 
veyance or  formal  act  of  dedication  by  the  State  to  the  munici- 
pality, could  have  vested  it  .with  a  more  exclusive  interest  in  or 
control  over  the  street,  than  was  done  by  the  act  of  the  legisla- 
ture directing  it  to  be  laid  out  as  such.  Cities,  towns,  etc.,  possess 
and  can  exercise  only  such  authority  and  control  in  regard  to 
their  streets  as  may  be  delegated  by  the  legislature.  They 
have  no  inherent  power  or  authority  in  this  respect,  and  can 
act  only  in  subordination  to  the  paramount  authority  of  the 
legislature.     If  we  could  see  that  it  was  at  all  material,  we 
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should  say  the  act  of  the  legislature  directing  the  laying  out 
of  the  streets  on  its  own  land,  was  a  sufficient  dedication  of  the 
fee  to  the  local  municipality. 

It  follows  that,  the  fee  of  the  streets  being  so  held,  private 
owners  could  have  no  more  right  to  complain  of  improvements 
made  therein  by  the  city  under  the  authority  of  the  legislature, 
than  of  improvements  so  made  in  streets,  the  fee  whereof  is 
vested  in  the  city  by  act  of  dedication  in  conformity  with  the 
provisions  of  the  statute  of  1833 ;  and  that  what  might  lawfully 
be  done  by  the  city,  under  the  authority  of  the  legislature, 
notwithstanding  its  effect  upon  adjacent  property  owners,  in 
the  one  case,  might  also  be  done  in  the  other ;  so  that  there 
can  be  no  different  measure  of  liability  in  that  regard. 

2d.  The  construction  of  the  tunnel  was  authorized^  by  an 
act  of  the  General  Assembly  approved  Feb.  15,  1865;  and 
the  ordinance  of  the  city  council,  directing  its  construction, 
w^as  adopted  on  the  16th  of  August,  1869.  No  question  is 
made  upon  either  the  act  of  the  General  Assembly  or  the  city 
ordinance.  They  fully  authorized  all  that  was  done,  and 
there  is  no  necessity  to  make  further  special  reference  to  their 
provisions.  The  contract  for  the  construction  of  the  tunnel 
was  made  on  the  20th  of  October,  1869,  and  it  required  that 
the  work  should  be  commenced  on  or  before  the  1st  of  No- 
vember, 1869,  and  completed  on  or  before  the  1st  of  July,  1871. 

The  work  was  commenced  on  the  3d  of  November,  1869, 
in  the  center  of  Chicago  river,  which,  as  appears  from  the  evi- 
dence, is  some  two  blocks,  or  perhaps  a  little  more,  north  of 
Rumsey's  property.  From  the  point  of  commencement,  the 
work  was  prosecuted  northward,  and  that  part  of  the  tunnel 
was  completed  and  work  commenced  on  the  south  part  of  the 
tunnel  by  the  8th  of  October,  1870.  The  work  opposite  Rum- 
sey's  property  was  done  between  May  1st  and  October  3d, 
1871.  The  work  on  the  tunnel  alone  was  completed  by  July 
1st,  1871,  but  the  work  of  paving  the  street,  etc.,  was  not  com- 
pleted until  the  3d  of  October  following.  After  the  com- 
mencement of  the  work  of  construction,  on  the  3d  of  Novem- 
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ber,  1869,  it  was  continuously  prosecuted  until  its  completion. 
The  present  constitution  took  effect  on  the  8th  of  August, 

1870.  It  is  unnecessary  to  inquire  to  what  extent  the  rights 
and  obligations  existing  by  virtue  of  contracts  made  prior  to 
the  adoption  of  a  constitution  may  be  affected  or  changed  by 
its  provisions,  when  its  language  clearly  professes  to  include 
such  contracts,  for  the  rule  of  construction  is  that  a  constitu- 
tion, unless  it  is  otherwise  clearly  expressed  in  the  instrument, 
can  act  prospectively,  only,  and  all  past  transactions  are  unaf- 
fected by  it.  Cooley's  Const.  Limitations  (1st  ed.),  62-3. 
And  section  13  of  article  2  of  the  present  constitution,  which 
provides  that  "  private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation,^^  does  not  profess  to 
be  retroactive,  but  simply  to  take  effect  with  the  remaining 
clauses  of  the  constitution,  and  to  prescribe  the  rule  under 
whicli  property  may  be  thereafter  taken  and  damaged  for  pub- 
lic use.  Rumsey,  therefore,  can  base  no  right  of  recovery  on 
this  clause  of  the  constitution,  for  damages  which  he  had  sus- 
tained prior  to  the  8th  of  August,  1870,  in  any  view. 

Counsel,  however,  insist  that  Rumsey^s  property  was  not 
damaged  until  after  the  work  was  done  opposite  it,  in  the 
spring  of  1871. 

This  position  is  neither  consistent  with  the  character  of  the 
improvement,  nor  borne  out  by  the  evidence. 

The  testimony  of  Rumsey  himself  shows  that  his  greatest 
loss  of  rents  was  for  the  year  May,  1870,  to  May,  1871.  The 
renting  was  from  the  1st  of  May  each  year,  the  contracts  there- 
for being  made  at  or  prior  to  that  date.  He  says.  May,  1869, 
to  May,  1870,  his  rents  were  $8,488.67;  May,  1870,  to  May, 

1871,  $4,972.  In  October,  1871,  his  building  was  destroyed 
by  the  great  fire;  but  his  rents,  up  to  that  time,  were  at  the 
rate  of  $5,600  for  the  year  May,  1871,  to  May,  1872;  and  he 
further  says,  the  tunnel  interfered  most  with  the  renting  of 
his  property  in  the  spring  of  1870.  On  what  theory  can  it  be 
said  this  loss  of  rents  was  not  just  as  much  the  subject  of  a 
recovery,  if  a  recovery  could  be  had  for  it  at  all,  immediately 
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after  it  was  sustained,  and  before  the  adoption  of  the  consti- 
tution^ as  in  187-i  ?  We  know  of  none,  and  the  evidence  was 
given  to  the  jury,  and  doubtless  had  its  effect  in  fixing  the 
amount  of  the  verdict,  upon  the  hypothesis  that  it  proved 
damages  sustained  by  Rumsey  in  May,  1870,  and  thence  con- 
tinuously. 

The  construction  of  the  tunnel,  so  far  as  the  city  is  con- 
cerned, should  be  regarded  as  a  single  act ;  and,  in  point  of 
fact,  it  is  in  this  view,  as  we  think,  Rumsey  claims  to  have 
been  injured  by  it.  It  is  not  the  last  work  any  more  than  the 
first, — not  the  digging,  dredging  or  masonry  work,  at  any  one 
particular  time  or  place,  which  he  claims  permanently  reduced 
the  value  of  the  property — but  the  entire  work— the  construc- 
tion of  the  tunnel. 

So  far  as  the  city  caused  or  could  cause  this  act  to  be  done, 
it  did  so,  not  only  before  the  adoption  of  the  present  constitu- 
tion, but  even  before  the  delegates  were  elected  who  framed 
that  instrument.  Its  ordinance  was  adopted,  its  plans,  pro- 
files and  specifications  prepared,  and  its  contract  entered  into, 
for  the  construction  of  the  tunnel,  and  the  contractor  had 
entered  upon  his  work,  by  the  3d  of  November,  1869.  There 
is  no  pretense  for  saying  the  construction  of  the  tunnel  was 
caused  by  any  act  of  the  city  done  after  that  time.  The  con- 
tractor was  allowed  until  July  1st,  1871,  to  perform  his  con- 
tract, but  he  was  at  liberty  to  complete  it  as  much  sooner  as  he 
could.  Had  he  completed  it  on  or  prior  to  the  8th  of  August, 
1870,  no  one  could  claim  that  the  constitution  of  1870  had  any 
bearing  upon  the  case.  But  can  it  be  reasonably  insisted  that 
the  mere  time  of  the  completion  of  a  single,  entire  improve- 
ment, already  entered  upon,  makes  any  difference  ?  A  law  or 
constitution  requiring  the  suspension  of  performance  already 
commenced,  of  a  contract,  or  the  imposing  additional  restric- 
tions and  obligations  upon  one  or  both  of  the  parties  to  it,  in 
its  further  performance,  is  necessarily  retroactive.  It  obliter- 
ates past  rights  and  obligations,  and  imposes  new  ones,  and 
materially  changes  the  relations  of  the  parties.     When  the  city 
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adopted  its  ordinance,  directing  the  construction  of  its  tunnel, 
and  made  its  contract  therefor  with  the  contractor,  the  consti- 
tution did  not  prohibit  it  from  damaging  private  property  for 
public  use  without  just  compensation.  Its  contract  for  con- 
struction was,  then,  lawful,  although  no  provision  was  made 
against  damaging  private  property,  and  what  damage  might 
be  done  to  private  property  had  not  been  ascertained  and  just 
compensation  therefor  provided.  The  contractor,  then,  might 
lawfully  go  forward  and  perform  his  part  of  the  contract,  and 
insist  upon  its  full  performance  on  the  part  of  the  city.  If 
the  present  constitution,  however,  affects  that  contract,  the 
moment  it  became  operative  what  was  before  lawful  became 
unlawful.  A  contract  which  could  have  been  performed  by 
the  contractor  without  incurring  the  liability  of  a  to7^t  feasor, 
became  impossible  of  performance  without  incurring  that  lia- 
bility; for,  if  the  city  is  liable  to  adjacent  property  holders 
by  reason  of  the  construction  of  the  tunnel,  it  is  because  of 
the  tort  it  has  committed  through  the  contractor  in  construct- 
ing it ;  and,  as  between  those  who  commit  torts  and  those  who 
cause  them  to  be  committed,  there  is  no  diiference — all  are 
equally  liable,  and  the  injured  party  may  elect  whom  he  will 
sue — one  or  all.  Whether,  in  this  case,  the  construction  of 
the  tunnel  had  been  suspended  at  the  moment  the  constitution 
took  effect,  or  prosecuted  to  completion  as  it  was,  if  it  was 
affected  by  the  constitution,  it  is  obvious  the  rights  of  the  par- 
ties were  materially  changed ;  the  tax-payers  of  the  city  made 
to  bear  a  burden,  either  in  the  loss  of  money  already  expended 
in  the  work,  or  in  paying  for  damages  not  within  legal  con- 
templation when  the  contract  for  construction  was  made,  and 
the  contractor  made  to  lose  either  the  profits  to  result  from  his 
completion  of  the  performance  of  the  contract,  or  to  incur  the 
risk,  by  performing  it,  of  being  held  liable  to  property  holders 
for  damages  not  within  the  contemplation  of  his  contract  when 
he  entered  into  it.  That  this  would  be  to  give  the  constitu- 
tion a  retroactive  effect,  can  admit  of  no  dispute.     Smith  on 
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Statutory  and  Constitutional  Construction,  p.  289,  §  149 ; 
Sedgwick  on  Statutory  and  Const'l  Law,  p.  188. 

Moreover,  it  is  expressly  provided  by  §  1  of  the  Schedule  to 
the  Constitution,  "  That  all  laws  in  force  at  the  adoption  of 
this  constitution,  not  inconsistent  therewith,  and  all  rights, 
actions,  prosecutions,  claims  and  contracts  of  this  State,  individ- 
uals, or  bodies  corporate,  shall  continue  to  be  as  valid  as  if  this 
constitution  had  not  been  adopted.^^ 

This  language  is  surely  comprehensive  enough  to  include  the 
contract  and  rights  of  the  city  and  the  contractor,  and  we  per- 
ceive no  reason  why  it  should  be  narrowed  by  a  strained  con- 
struction so  as  to  exclude  them. 

We  doubt  not  that  municipalities  might  have  been  compelled, 
by  a  clause  in  the  constitution  expressly  relating  to  contracts 
and  transactions  prior  to  its  adoption,  to  have  borne  burdens 
of  the  character  here  sought  to  be  imposed,  but,  in  our  opinion, 
it  would  have  required  far  different  phraseology  from  that  to 
be  found  in  the  constitution  as  it  is. 

We  must  hold  that  the  rights  of  the  parties  involved  in 
this  litigation  are  not  affected  by  the  present  constitution. 

3d.  It  remains  only  to  inquire  whether  the  evidence  in  this 
record  shows  a  case,  under  the  law  as  it  was  construed  prior  to 
the  adoption  of  the  present  constitution,  in  which  there  is  a 
right  of  recovery — the  fee  of  the  street  being  in  the  State  or 
city,  under  the  paramount  control  of  the  legislature,  for  the 
use  of  the  public ;  and  it  will,  therefore,  be  unimportant  what 
might  be  our  views  did  Rumsey  have  the  fee  in  the  soil,  under 
the  street,  to  its  center,  or  if  the  case  were  one  in  which  the 
present  constitution  might  be  resorted  to  in  ascertaining  the 
extent  or  character  of  his  rights. 

The  case  is  not  analogous  to  Nevins  v.  Peoria,  41  111.  502,  and 
other  cases  resting  upon  the  principle  there  announced.  There 
was  here,  as  has  been  shown,  no  direct  act  of  physical  injury 
to  Rumsey's  property,  either  intentionally  or  negligently, — the 
only  act  claimed  to  constitute  an  injury  being,  the  construc- 
tion of  the  tunnel  in  the  street  adjacent  to  his  property.    That 
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it  was  done  pursuant  to  appropriate  legislative  authority,  is 
conceded;  and  it  is  likewise  tacitly,  if  not  directly,  conceded 
that  the  design  and  manner  of  constructing  the  tunnel  are  free 
of  objection.  The  street  adjacent  to  Rumsey^s  property  is  not 
destroyed;  it  is  simply  narrowed,  and  rendered  less  convenient 
and  desirable  for  some  special  purposes,  in  consequence,  than 
*it  was  before.  The  doctrine  was  laid  down  in  Moses  et  al.  v. 
Pittsburgh,  Fort  Wayne  and  Chicago  Railroad  Co.  21  111.  516, 
that  the  fee  of  the  street  being  in  the  city,  the  city  (having 
legislative  authority  therefor)  might  authorize  the  location  of 
a  railroad  in  the  street  without  incurring  any  liability  for  con- 
sequential damages  to  adjacent  property  holders;  and  it  was 
supported  by  this  reasoning :  ^^It  must  necessarily  happen 
that  streets  will  be  used  for  various  legitimate  purposes, 
which  will,  to  a  greater  or  less  extent,  discommode  persons 
residing  or  doing  business  upon  them,  and  just  to  that  extent 
damage  their  property,  and  for  it  a  party  can  claim  no  remedy. 
The  common  council  may  appoint  certain  localities  where 
hacks  and  drays  shall  stand  waiting  for  employment,  or  where 
wagons  loaded  with  hay  or  wood,  or  other  commodities,  shall 
stand  waiting  for  purchasers.  This  may  drive  customers  away 
from  shops  or  stores  in  the  vicinity,  and  yet  there  is  no  remedy 
for  the  damages.  A  street  is  made  for  the  passage  of  persons 
and  property,  and  the  law  can  not  define  what  exclusive 
means  of  transportation  and  passage  shall  be  used.  Universal 
experience  shows  that  this  can  best  be  left  to  the  determina- 
tion of  the  municipal  authorities,  who  are  supposed  to  be  best 
acquainted  with  the  wants  and  necessities  of  the  citizens  gen- 
erally. To  say  that  a  new  mode  of  passage  shall  be  banished 
from  the  streets,  no  matter  how  much  the  general  good  may 
require  it,  simply  because  streets  were  not  so  used  in  the  days  of 
Blackstone,  would  hardly  comport  with  the  advancement  and 
enlightenment  of  the  present  age.^' 

Murphy  v.  Chicago,  29  111.  279,  was  an  action  on  the  case, 
against  the  city,  for  allowing  a  railroad  company  to  occupy  a 
street  adjacent  to  the  plaintifp^s  property  with  its  track;  and 
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it  was  charged  that  the  company,  in  preparing  its  track,  erected 
permanent  walls  and  embankments  on  the  surface  of  the  street, 
twenty-three  feet  high,  and  thereby  all  access  from  Lake  or 
Randolph  streets  to  that  street  (except  down  a  flight  of  stairs) 
was  cut  ofl",  and  that  plaintiff^s  use  of  that  street  was  wholly 
cut  ofi"  and  destroyed.  The  court  held  there  was  no  cause  of 
action,  and,  among  other  things,  observed:  ^^It  is  the  settled, 
law  of  this  court,  as  well  as  in  most  of  the  other  States  of  this 
Union,  that  it  is  a  legitimate  use  of  a  street  or  highway  to 
allow  a  track  to  be  laid  down  in  it;  and  for  doing  so,  the  city 
is  not  liable  for  any  damages  which  may  accrue  to  individuals. 
Cases  are  constantly  occurring  where  individuals  are  incom- 
moded, and  thus  really  damaged  in  this  way,  for  which  the 
law  can  afford  no  remedy." 

Roberts  v.  Chicago,  26  111.  249,  was  an  action  on  the  case, 
against  the  city,  for  raising  the  grade  of  the  street,  in  front 
of  plaintiff ^s  property,  four  feet  above  the  grade,  so  as  com- 
pletely to  block  up  and  destroy  access  to  his  property,  in  con- 
sequence whereof  plaintiff  was  put  to  large  expense  in  raising 
his  building  to  the  level  of  the  street,  and  was  otherwise 
injured.  The  court  held  this  afforded  no  cause  of  action,  and 
said :  ^^  We  recognize  unhesitatingly  as  sound  law,  that  the 
city  has  the  right  to  establish  and  change  the  grade  of  the 
streets,  and  to  compel  the  owners  of  lots  to  grade  the  streets 
accordingly  •  >K  *  *  *  and  when  a  grade  is  established 
or  altered  in  good  faith,  with  the  purpose  of  improving  the 
streets,  the  courts  will  not  inquire  whether  it  is  the  very  best 
grade  which  could  have  been  adopted." 

In  Nevins  v.  Peoria,  supra,  the  gist  of  the  action  was,  that 
the  employees  of  the  city,  in  building  a  grade  or  embankment 
in  the  street,  turned  a  stream  of  mud  and  water  upon  the 
plaintiff^s  property.  This  was  a  direct  physical  injury,  for 
which  it  was  held  there  could  be  a  recovery.  But  the  court 
very  carefully  distinguished  it  from  a  case  where  the  injury 
complained  of  results  solely  from  the  character  of  the  im- 
provement in  the  street,  and  not  in  consequence   of  a  direct 
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manual  interference  with  property;  and  said:  "A  city  owns 
the  streets,  for  the  use  of  the  public,  and  has  the  right  to 
grade  them  in  any  manner  the  representatives  of  the  public 
may  deem  conducive  to  its  interests.  It  is  not  liable  for  errors 
of  judgment,  and  if,  in  the  process  of  grading,  it  leaves  private 
property  many  feet  below  or  many  feet  above  the  surface  of 
the  street,  it  is  free  from  all  claim  of  damages  on  this  account, 
for  precisely  the  same  reason  that  a  private  person  is  exempt 
under  similar  circumstances." 

The  City  of  Aurora  v.  Gillett  et  al  56  111.  132,  and  The  City 
of  Aurora  v.  Reed,  57  id.  29,  are  based  upon  the  principle 
announced  in  the  Nevins  ease.  The  City  of  Pekin  v.  Brereton, 
67  111.  477,  City  of  Pekin  v.  Winkel,  77  id.  56,  City  of  Bloom- 
ington  v.  Brokaw,  id.  194,  and  other  cases  of  kindred  character 
since  decided,  arose  under  the  present  constitution,  and  there- 
fore deserve  no  comment. 

In  City  of  Quincyy.  Jones,  76  111.  231,  the  cause  of  action  arose 
before  the  adoption  of  the  present  constitution;  and  it  was 
^there  held,  there  could  be  no  recovery  for  an  excavation  in  a 
street,  which,  by  its  proximity  to  the  plaintiif^s  house,  ren- 
dered it  necessary  that  the  house  should,  for  safety,  be  re- 
moved. 

In  the  more  recent  cases  of  Stone  v.  Fairhury,  Pontiac  and 
Northwestern  Railroad  Co.  68  111.  394,  Stetson  v.  The  Chicago 
and  Evanston  Railroad  Co.  .75  id.  74,  and  Chicago,  Bui^lington 
and  Quincy  Railroad  Co.  v.  Mc  Ginnis,  79  id.  269,  it  is  shown  that 
the  doctrine  in  the  cases  of  Moses  v.  The  Pittsburgh,  Fort  Wayne 
and  Chicago  Railroad  Co.,  Roberts  v.  Chicago,  and  Murphy  v. 
Chicago,  supra,  holding  that  there  can  be  no  recovery  by  an 
adjacent  property  holder  on  streets,  the  fee  whereof  is  in  the 
city,  for  the  merely  consequential  damages  resulting  from  the 
character  of  the  improvement  made  in  the  streets,  provided 
such  improvement  has  the  sanction  of  the  legislature,  is  re- 
garded by  this  court  as  having  been  the  settled  law  of  the 
State,  at  least  up  to  the  time  of  the  adoption  of  the  present 
constitution.     How  the  law  may  have  been  held  elsewhere,  or 
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and  Wells  Andrews^  a  minor  heir,  of  this  proceeding,  by  pub- 
lishing the  same  in  the  '  Rock  Island  Register/  a  newspaper 
published  in  the  city  and  county  of  Rock  Island,  and  State  of 
Illinois,  for  three  successive  weeks,  before  the  presenting  of 
said  petition,  as  required  by  law.'^ 

Testimony  was  given  on  the  trial  to  show  that  the  minor 
heir  resided  in  a  different  county  at  the  time.  The  other 
material  facts  appear  in  the  opinion. 

Mr.  Henry  CiTrtis^  and  Mr.  Geo.  W.  Shaw,  for  the  ap- 
pellant. 

Mr.  John  B.  Hawley,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  ejectment,  in  the  Rock  Island  circuit  court,  by 
"Wells  Andrews,  plaintiff,  and  against  Carl  Bernhardi,  defend- 
ant, to  recover  the  possession  of  the  west  thirty  feet  of  lot  8, 
in  block  14,  of  the  old  town,  now  city,  of  Rock  Island,,which 
plaintiff  claimed  to  owm  in  fee.  The  general  issue  was  pleaded, 
and  the  same  tried  by  the  court,  by  consent,  without  a  jury. 
The  court  found  for  the  defendant,  and  rendered  a  judgment 
against  the  plaintiff  for  the  costs,  to  reverse  which  he  appeals. 

Appellant  claimed  the  premises  as  sole  heir  at  law  of  his 
father,  Robert  H.  Andrews,  deceased,  and  the  defendant 
claimed  by  mesne  conveyances  from  the  purchaser  at  the  sale 
of  the  real  estate  of  the  deceased,  sold  by  order  of  court  to 
pay  the  debts  of  the  deceased. 

These  proceedings  are  attacked  by  appellant,  and  it  is  in- 
sisted they  do  not  show  jurisdiction  in  the  county  court  over 
the  person  of  appellant  to  make  the  order  of  sale. 

It  appears,  appellant  was  an  infant  when  his  father  died, 
and  he  was  put  in  charge  of  his  grandfather,  in  Tazewell 
county.  His  mother,  soon  after  the  death  of  Andrews,  mar- 
ried a  Mr.  Amos  Avery,  and  left  Rock  Island  county. 

A  point  is  made  by  appellant,  that  no  process  was  sent  to 
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the  county  of  the  residence  of  the  heir  at  law,  and  by  so  doing 
to  obtain  jurisdiction  of  his  person.  A  satisfactory  answer  to 
this  is,  that  the  record  of  the  j^roceedings  in  the  county  court 
does  not  show  that  the  minor  heir  at  law,  the  defendant  in  the 
petition,  was  a  non-resident  of  Rock  Island  county,  and  he 
was  not  proceeded  against  as  a  non-resident,  hence  there  was 
no  necessity  of  sending  process  to  another  county.  There 
was  no  fact  stated  in  the  petition  to  prompt  this  course. 

In  a  collateral  proceeding,  such  as  this,  it  is  sufficient  that 
the  decree  recites  that  due  notice  was  given.  In  such  pro- 
ceeding this  finding  is  conclusive,  and  can  only  be  rebutted 
by  evidence  in  the  record,  not  by  extraneous  proof. 

The  cases  in  this  court  are  numerous  on  this  point.  Donlin 
V.  Hettinger,  57  111.  348;  Osgood  v.  Blackmore,  59  ib.  261  ; 
Barnett  v.  Wolf,  70  ib.  76;  Logan  v.  Williams,  76  ib.  175,  and 
many  others. 

The  notice  was  sufficient,  as  found  by  the  decree  of  the  court 
ordering  the  sale  of  this  lot  to  pay  debts.  The  fairness  of  the 
sale  is  not  impeached,  nor  any  subsequent  proceedings  under 
it.  The  purchase  by  the  defendant  was  for  a  full  considera- 
tion, and  his  title  so  obtained  must  be  recognized  as  para- 
mount. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


Amarilla  B.  Mulvey 

V, 

Joseph  Gibbons  et  al. 

1.  Burnt  record — when  court  may  determine  title.  The  statute  known  as  the 
"  Burnt  Record  act"  provides  for  two  sorts  of  petitions, — one  to  establish  title, 
and  the  other  to  establish  any  lien  by  mortgage,  etc.  Where  the  petition  is  to 
establish  title  which  is  claimed  by  both  parties,  the  court  is  empowered  to  in- 
quire into  the  condition  of  any  title  or  interest  in  the  land,  and  to  determine  in 
which  party  is  the  title  or  interest,  legal  or  equitable,  and  declare  the  same  by 
decree. 


368  MuLVEY  V.  Gibbons  et  at.  [Sept.  T. 

Syllabus. 

2.  Where  the  petitioner  claims  to  have  derived  title  through  a  mortgagee  of 
the  land,  and  the  defendant  through  the  mortgagor,  and  the  latter  denies  that 
the  equity  of  redemption  has  been  foreclosed,  it  becomes  a  proper  question  for 
the  court  to  decide  whether  the  equity  of  redemption  is  enforceable,  or  is  barred 
by  foreclosure,  laches  or  other  equitable  grounds.  If  not  enforceable,  it  will 
leave  the  title  in  the  party  succeeding  to  the  rights  of  the  mortgagee. 

3.  Decree— wAo  hound  hy.  A  decree  of  foreclosure  of  a  mortgage  against 
the  mortgagor  will  not  affect  one  holding  the  equity  of  redemption  by  convey- 
ance who  is  not  made  a  party  to  the  suit. 

4.  Unknown  pakty — who  so  regarded.  One  who  is  made  a  party  to  a  bill 
to  foreclose  a  mortgage,  which  is  afterwards  dismissed  by  the  complainant  on 
reversal  of  the  decree,  and  who  resides  in  the  county  when  a  second  bill  of 
foreclosure  is  filed,  can  not  be  made  a  party  under  the  designation  of  an  un- 
known person.  Such  a  person  is  not  the  description  contemplated  by  the 
statute. 

5.  Sale  under  power  in  mortgage— /or  mortgagee's  own  benefit.  The  fact 
that  property  sold  by  the  mortgagee  under  a  power  of  sale,  is  bid  in  indirectly 
for  the  mortgagee  himself,  does  not  render  the  sale  void,  but  voidable  only,  at 
the  option  of  the  mortgagor,  to  be  determined  in  apt  time. 

6.  Admission — hy  allegations  of  hill.  Where  a  party,  in  his  bill  to  foreclose 
a  mortgage,  gives  as  a  reason  for  equitable  relief,  that  a  prior  sale  by  him 
under  a  power  was  invalid,  as  the  property  was  bid  in  by  his  son  for  him,  and 
because  he  executed  the  deed  to  his  son  in  his  own  name,  instead  of  acting  as 
the  attorney  of  the  mortgagor,  which  bill  is  afterwards  dismissed,  the  statements 
will  be  held  as  only  those  of  a  legal  conclusion,  and  can  have  no  greater  effect 
than  an  admission  that  the  property  was  bid  in  for  the  mortgagee. 

7.  Power  of  sale — defective  execution  as  to  name  of  grantor  in  deed.  Where 
a  mortgage  provides  for  a  sale  of  the  premises  by  the  mortgagee  on  default  of 
payment,  and  that  the  mortgagee,  on  a  sale,  as  the  attorney  of  the  mortgagor, 
may  make  and  execute  deed,  etc.,  a  deed  in  the  mortgagee's  name  only, 
may  be  regarded  as  not  conveying  a  good  title  in  fee  simple  at  law,  but  it  will 
pass  an  equity  to  the  grantee. 

8.  Purchasers — whether  affected  hy  reversal.  A  person  purchasing  land  with 
reference  to  the  filing  of  a  bill  by  his  vendor  to  foreclose  a  mortgage  given  to 
him  by  a  prior  purchaser,  buys  the  same  as  pendente  lite,  and  will  be  affected  by 
a  reversal  of  the  decree  of  foreclosure;  but  a  purchaser  from  him  after  decree 
of  foreclosure,  and  before  a  writ  of  error  is  sued  out  to  reverse  the  decree,  will 
not  be  aifected  by  its  reversal,  in  the  rights  acquired  by  his  purchase. 

9.  Jurisdiction— /romy?nc?OT^  in  decree.  Where  a  decree  finds  there  was  due 
service  of  process  upon  a  defendant,  although  the  summons  issued  three  terms 
before  showed  a  defective  service,  it  will  be  presumed  in  favor  of  the  finding 
tliat  another  summons  was  issued  and  served  properly. 
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10.  Decree — certainty  as  to  amount  found  due.  A  decree  of  foreclosure  find- 
ing there  was  due  and  owing  on  the  notes  from  tlie  defendant  to  the  complain- 
ant, ^^over  and  above  the  sum  of"  $45,000,  is  sufficiently  certain  as  to  the  sum 
due,— that  it  was  |45,000. 

11.  Strict  foreclosure — tvhether  second  decree  is  necessary,  showing  failure  to 
pay.  Where  a  decree  of  strict  foreclosure  was  only  a  decree  7iisi,  barring  the 
equity  of  redemption  if  the  sum  found  due  was  not  paid  within  thirty  days, 
and  there  was  no  final  order  finding  a  failure  to  pay  and  confirming  the  title, 
this  court,  without  determining  whether  such  final  order  of  confirmation  was 
necessary,  held,  that  the  decree,  in  its  bearing  upon  the  equities  of  the  case,  was 
sufficient  to  avail  the  party  claiming  under  it,  in  connection  Math  the  delay  of 
the  holder  of  the  equity  of  redemption  in  asserting  any  claim,  and  his  neglect 
for  a  long  time  to  make  any  offer  to  redeem,  and  that  the  title  thus  acquired 
should  be  recognized  in  equity. 

12.  Mortgage — when  equity  of  redemption  will  not  he  enforced.  If  a  defective 
foreclosure  of  a  mortgage  has  been  had,  the  equity  of  redemption  will  not  be 
allowed  to  be  asserted  against  a  superior  equity,  nor  will  it  be  allowed  under 
circumstances  which  show  it  to  be  inequitable.  Where  a  mortgage  was  sought 
to  be  foreclosed,  and  it  was  thought  by  all  the  parties  that  the  foreclosure  was 
good,  and  the  holder  of  the  equity  of  redemption  abandoned  the  premises,  and 
all  claim,  supposing  it  lost,  never  paid  any  taxes,  or  offered  to  redeem  until 
after  a  series  of  years,  when  the  property  had  passed  through  many  hands  for 
full  value,  and  had  become  valuable,  it  was  held,  that  the  equity  of  redemption 
could  not  be  enforced. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
W.  W.  Farwell,  Judge,  presiding. 

The  appellant,  Amarilla  B.  Mulvey,  on  April  9,  1874, 
filed  a  petition  under  the  Burnt  Record  act,  Rev.  Stat.  1874, 
p.  838,  against  the  appellees,  to  establish  title  to  the  premises 
described  in  the  petition,  being  part  of  the  north  half  of  the 
north  half  of  the  north-west  quarter  of  the  north-west  quarter 
of  section  15,  town  38  north,  range  14  east,  in  Cook  county, 
in  this  State,  situate  about  six  miles  south  from  the  court 
house  in  the  city  of  Chicago. 

The  decree  rendered  by  the  court  below,  and  now  com- 
rplained  of,  found  that  the  title  to  the  property  was  ''  vested 
in  the  lawful  grantees  and  as^signs  of  Jesse  Embree,  (not 
naming  them,)  and  not  in  the  petitioner,''  and  dismissed  the 
petition  with  costs, 
24—87  III. 
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The  Wiltberger  family^  consisting  of  Joseph  W.  Wiltber- 
ger  and  his  children  by  his  deceased  wife,  Amelia,  in  1857, 
and  previously,  owned  120  acres  of  land  in  said  section  15, 
to-wit :  the  west  half  of  the  north-east  quarter,  and  the  north 
half  of  the  north  half  of  the  north-west  quarter,  of  the  same. 
The  title,  which  was  found  by  the  decree  to  be  in  the  lawful 
grantees  and  assigns  of  Jesse  Embree,  had  its  origin  in  a 
warranty  deed  of  said  tract  of  120  acres  to  said  Embree, 
made  by  Joseph  W.  Wiltberger,  and  some  of  his  children,  in 
November,  1858,  for  the  consideration  of  $94,550.  At  the 
same  time  a  mortgage  was  given  back  by  Embree  to  Joseph 
W.  Wiltberger,  to  secure  $91,200  of  the  purchase  money. 
No  money  has  been  paid  or  tendered  on  the  mortgage  since 
the  year  1859. 

In  October,  1865,  Joseph  W.  Wiltberger  made  a  warranty 
deed  of  the  west  half  of  the  north  half  of  the  north  half 
of  the  north-west  quarter  of  section  15,  above,  to  Caroline  A. 
Cleaver,  and  under  her  the  petitioner  derives  her  claim  of 
title  to  the  land  now  in  question. 

A  more  particular  detail  of  the  facts,  as  show  by  the  record, 
is,  that  one  Macy,  being  vested  with  the  legal  title  to  the 
above  120  acres  of  land,  deeded  the  same,  June  21,  1852,  to 
Amelia,  wife  of  Joseph  W.  Wiltberger.  She  died  in  Septem- 
ber, 1852,  leaving  six  children  by  the  said  Joseph.  He  was 
the  owner,  by  resulting  trust,  of  one-half  the  property.  In 
1856,  and  the  early  part  of  1857,  the  three  children  then  of 
age  quitclaimed  to  their  father  one-half  of  their  interest  in 
the  land,  so  as  to  vest  in  him,  to  that  extent,  the  legal  title  to 
his  half  thereof. 

In  July,  1857,  the  property  was  contracted  to  be  sold  by 
Wiltberger  to  George  W.  Yerby,  for  $96,000,  on  the  terms 
of  $4800  down,  and  that  amount  annually  for  nine  years,  and 
at  the  end  of  the  tenth  year,  $48,000.  Yerby  paid  $3000, 
and  the  odd  $1800  was  thrown  off. 

In  November,  1858,  the  said  Jesse  Embree  took  Yerby 's 
place,  the  deed  being  made  to  him.     A  general  warranty  deed 
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of  the  property  was  then  Diade  to  Embree  by  Joseph  W. 
Wiltberger,  the  father,  and  the  three  children  then  of  age.  In 
this  deed  Joseph  W.  Wiltberger  also  professed  to  act  as  guardian 
for  his  three  minor  children,  and  to  convey  on  their  behalf.  The 
consideration  named  in  the  deed  is  $94,550.  Embree  gave 
back  to  Joseph  W.  Wiltberger  a  mortgage  to  secure  the 
deferred  payments,  in  all  $91,200. 

The  mortgage  secures  the  payment  of  nineteen  notes,  of 
even  date  therewith,  eighteen  of  them  being  for  $2400  each ; 
two  of  them  being  payable  on  January  1,  1859,  and  two  on 
the  first  day  of  January  in  each  year  thereafter,  up  to  and 
including  January  1,  1867.  The  nineteenth  note  is  for 
$48,000,  payable,  conditionally,  on  January  1,  1868, — that  is, 
conditioned  upon  the  ratification  of  the  sale  by  the  three 
minor  heirs,  to  be  paid  then,  if  they  had  ratified  the  sale ;  if 
lot,  thereafter  when  they  should  do  so. 

The  mortgage  provided  that,  in  case  of  default  in  any  pay- 
lent,  then  the  whole  sum  remaining  unpaid  should  immedi- 
itely  become  due  and  payable  as  in  the  notes  expressed,  and 
the  mortgage  might  be  immediately  foreclosed  to  pay  the 
notes,  or  sale  might  be  made  under  the  mortgage,  it  giving  to 
the  mortgagee  a  power  of  sale  in  default  of  payment. 

Embree  paid  no  money  when  the  deeds  were  made,  but 
paid  one  or  two  thousand  dollars  afterward,  within  about  a 
year;  in  1859  two  payments,  of  about  $1100  and  $600,  were 
made,  by  purchasers  under  Embree,  making,  in  all,  some 
$7000  paid,  altogether,  on  the  purchase  money.  No  further 
payments  were  ever  made  on  the  mortgage.  In  1857,  Yerby 
made,  and  had  recorded,  a  subdivision  of  the  land,  and  threw 
up  streets,  but  nothing  else  was  ever  done  on  the  land  by 
Yerby,  Embree,  or  any  of  their  grantees. 

In  June,  1862,  Joseph  W.  Wiltberger,  for  default  in  pay- 
ment of  the  mortgage  moneys  due,  exercised  the  power  of  sale 
given  in  the  mortgage,  and  sold  at  public  auction  and  con- 
veyed the  property  to  his  son  Egbert,  on  June  10,  1862,  at 
the  price  of  $16,000  for  the  forty-acre  tract,  which  was  first 
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sold,  and  $32,000  for  the  eighty-acre  tract,  which  was  also 
then  next  sold.  On  September  4,  1862,  for  the  exjjressed 
consideration  of  $48,000,  Egbert  conveyed  the  property  back 
to  his  father. 

The  deed  from  the  Wiltbergers  to  Embree  passed  the  legal 
title  to  one-half  the  property,  and  the  equitable  title  to  an 
additional  one-fourth,  by  reason  of  the  resulting  trust  in  favor 
of  Joseph  W.  Wiltberger.  The  three  minor  children  quit- 
claimed to  their  father  as  fast  as  they  became  of  age  ;  one  doing 
so  on  February  4,  1863;  one  on  January  13,  1865;  and  the 
other  on  JsTovember  5,  1866. 

On  October  3,  1865,  Wiltberger  filed  a  bill  in  chancery,  in 
the  Superior  Court  of  Chicago,  for  the  foreclosure  of  the 
mortgage,  whereon  a  decree  of  strict  foreclosure  was  rendered 
June  18,  1866,  the  record  whereof  was  brought  to  this  court 
on  writ  of  error,  the  transcript  of  the  record  being  filed  August 
23,  1869,  and  such  decree  of  foreclosure  was  reversed  by  the 
judgment  of  this  court,  entered  May  22,  1871.  The  cause 
having  been  remanded  to  the  Superior  Court,  afterwards,  in 
that  court,  and  before  the  present  suit  was  brought,  the  com- 
plainant dismissed  his   bill  of  foreclosure  without  prejudice. 

In  October,  1865,  Jos.  W.  Wiltberger  sold  to  Caroline  A. 
Cleaver,  wife  of  Edward  A.  Cleaver,  twenty  acres  of  the  said 
land,  to-wit:  the  west  half  of  the  north  half  of  the  north 
half  of  the  north-west  quarter  of  section  15,  above,  and  exe- 
cuted to  her  a  warranty  deed  for  the  same.  This  includes  the 
land  now  in  dispute.  The  deed  was  dated  October  16,  1865, 
but  was  not  delivered  until  afterwards,  and  was  recorded  June 
9,  1866.  After  foreclosure  under  the  power  of  sale,  and  at  the 
time  of  the  sale  to  Mrs.  Cleaver,  Jos.  W.  Wiltberger  claimed  the 
land  as  owner ;  but,  owing  to  objections  made  at  the  time  of  this 
purchase  by  Mrs.  Cleaver,  the  aforenamed  proceeding  was  had 
to  foreclose  in  the  Superior  Court.  The  Cleaver  purchase  was 
on  the  basis  of  a  good  title  in  fee  to  the  twenty  acres  of  land, 
and  the  price  was  $3500,  or  $175  per  acre,  which  was  then  its 
full  value.     This  twenty  acres  is  the  same  land  as  that  cov- 
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ered  by  block  1,  in  Yerby's  subdivision.  Mrs.  Cleaver  and 
her  husband  made,  and  had  recorded  pursuant  to  the  statute, 
a  deed  of  vacation  of  said  block  1,  the  deed  being  recorded 
April  25,  1867. 

On  June  20,  1867,  Cleaver  and  wife,  by  warranty  deed, 
recorded  June  25,  1867,  sold  and  conveyed  her  said  twenty 
acres  of  land  to  Perkins  Bass  and  Junius  Mulvey.  The  price 
was  $8500,  which  was  the  fair  value  of  the  property  at  the 
time,  and  the  purchase  was  made  in  the  belief  that  the  pur- 
chasers were  getting  a  good  title  in  fee  simple  to  the  property. 
The  purchase  money  was  all  paid  at  or  about  the  time  of  the 
delivery  of  the  deed. 

Junius  Mulvey,  by  warranty  deed  dated  September  17, 
1867,  and  recorded  September  23,  1867,  conveyed  his  undi- 
vided one-half  of  this  twenty-acre  tract,  for  the  expressed 
consideration  of  f  5000,  to  Amarilla  Bromley,  now  Mrs.  Mul- 
vey, the  petitioner.  They  were  married  September  25,  1867. 
The  deed  was  executed  in  contemplation  and  consideration  of 
marriage,  which  was  its  real  consideration. 

There  were,  subsequently,  down  to  June  17,  1868,  five  sev- 
eral sales  and  conveyances,  by  warranty  deeds,  duly  recorded, 
made  of  undivided  portions  of  the  Bass  interest  in  this  twenty 
acres,  the  sales  and  purchases  being  made  as  of  a  good  title 
in  fee  simple,  and  the  purchase  price,  in  every  case,  was  paid 
in  cash. 

On  June  17,  1868,  the  then  three  owners  of  the  undivided 
half  Bass  interest  in  the  twenty  acres,  and  Mrs.  Mulvey, 
effected  a  partition  of  the  twenty  acres,  by  deeds,  between 
themselves,  whereby  the  north  half  became  vested  in  Mrs. 
Mulvey  in  severalty,  and  the  south  half  in  the  three  others. 
At  the  same  time,  all  these  parties  united  in  a  subdivision  of 
the  twenty  acres,  which  was  recorded  June  20,  1868. 

There  was  another  suit,  brought  by  Joseph  W.  Wiltberger 
and  one  Martin  Andrews,  in  the  Superior  Court  of  Chicago, 
for  a  further  foreclosure  of  the  Embree  mortgage,  against 
James  T.  Daniels  and  others,  and  all  such  unknown  persons 
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as  might  claim  any  interest  in  the  premises  through  or  under 
Jesse  Embree  or  George  W.  Yerby.  The  bill  was  filed  April 
5,  1868;  and  a  decree  entered  October  26,  1868,  finding  the 
amount  due  upon  the  mortgage  to  be  $106,916,  and  by  an 
order  entered  November  14,  1868,  the  mortgage  was  finally 
foreclosed  against  all  of  the  defendants  in  that  suit,  for  non- 
payment of  the  mortgage  debt.  In  that  suit,  neither  Embree, 
nor  any  grantees  under  him  of  the  land  now  in  dispute,  were 
made  parties  defendant  by  name. 

The  title  exhibited  by  the  defendants.  Gibbons  and  his 
grantees,  and  the  South  Park  commissioners,  is  as  follows :  A 
deed  from  Jesse  Embree  and  wife  to  Amos  F.  Tompkins, 
dated  August  19,  1859,  recorded  March  8,  1861,  for  lots  6  to 
21,  inclusive,  in  block  1,  and  sundry  lots  in  block  2,  in  Yerby^s 
subdivision,  above  referred  to,  with  warranty,  '^except  as  to  a 
mortgage  on  said  property,  executed  by  Jesse  Embree  to  Jos. 
W.  Wiltberger,  to  secure  the  purchase  money  on  said  premises, 
which  said  Tompkins  hereby  agrees  to  assume  and  pay;  also, 
subject  to  certain  specified  contracts  of  sale  which  said  Tomp- 
kins agrees  to  carry  out.^^ 

The  premises  in  question  in  this  suit  are  the  same  as  lots  6 
to  13,  in  block  1,  in  Yerby's  subdivision. 

A  deed  from  Tompkins  to  Daniel  H.  Carpenter,  dated  May 
25, 1869,  quitclaiming  ail  right,  etc.,  in  block  1,  in  said  Yerby's 
subdivision;  also,  a  warranty  deed  from  Carpenter  to  Joseph 
G.  Gibbons,  dated  Septem.ber  20,  1870,  for  lots  6  to  13,  inclu- 
sive, in  said  block  1,  etc. ;  also,  a  warranty  deed  from  Gibbons 
to  James  H.  Rees,  dated  September  20,  1870,  for  lots  6  to  13, 
inclusive,  in  block  1,  and  lots  1  to  13,  inclusive,  in  block  2, 
in  said  Yerby's  subdivision;  also,  a  deed  from  Rees  to  the 
South  Park  commissioners,  dated  September  23,  1870,  con- 
sideration 131,500,  for  the  north  134  feet  of  said  last  named 
lots,  in  blocks  1  and  2.  A  boulevard,  belonging  to  the  sys- 
tem of  parks  as  established  by  the  act  of  1869,  takes  the  north 
134  feet  referred  to  in  the  last  named  deed. 

It  appeared   that  Mrs.  Mulvey  had   possession   of  the  said 
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north  134  feet,  in  block  1,  deeded  by  Rees  to  the  park  com- 
missioners, Gibbons  having  possession  of  the  residue  of  the 
property  in  dispute  in  this  suit.  Mulvey  paid  taxes,  for  his 
wife,  on  her  property  for  three  years — 1866,  1867  and  1868. 
Wiltberger  paid  the  taxes  from  1857  to  1866,  except  some 
paid  on  a  portion  by  sub-purchasers  under  Embree,  in  1859. 
Gibbons  paid  sundry  taxes  on  the  lots  in  petitioner's  tract, 
beginning  with  the  year  1869.  The  streets  laid  out  according 
to  the  Mulvey  subdivision  are  improved  and  traveled  high- 
ways. 

It  was  shown,  by  the  proof,  that  the  property  advanced  in 
price  from  $175  per  acre  in  October,  1865,  the  date  of  the 
Cleaver  purchase,  to  $20  per  foot  in  January,  1869,  about 
which  time  the  Park  act  was  passed. 

Mr.  John  Borden,  for  the  appellant. 

Messrs.  Bonney,  Fay  &  Geiggs,  and  Messrs.  Ayer  & 
Kales,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  records  of  Cook  county  having  been  destroyed  by  the 
great  fire  in  Chicago  in  October,  1871,  and  the  title  papers,  to  a 
more  or  less  extent,  of  the  petitioner,  she  filed  her  petition  in  this 
case,  under  what  is  called  the  ^^Burnt  Record''  act,  praying  for  a 
decree  establishing  and  confirming  the  title  she  claimed  to  the 
land  in  question.  The  act  provides  that,  in  case  of  such  destruc- 
tion of  records,  any  court  in  the  county  having  chancery  juris- 
diction shall  have  power  to  inquire  into  the  condition  of  any 
title  to,  or  interest  in,  any  land  in  the  county,  and  to  make  all 
such  orders,  judgments  and  decrees  as  may  be  necessary  to  de- 
termine and  establish  such  title  or  interest,  legal  or  equitable, 
against  all  persons,  known  or  unknown ;  and  that  it  shall  be 
competent  to  determine  and  decree  in  whom  the  title  is  vested, 
whether  in  the  petitioner  or  in  any  other  of  the  parties  before 
the  court.     Various  persons  were  made  defendants,  but  the 
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contest  in  the  case  is  only  between  the  petitioner,  on  the  one 
side,  and  the  defendants,  Gibbons  and  the  South  Park  com- 
missioners, on  the  other,  and  the  case  will  be  considered  only 
as  regards  them. 

The  whole  question  arises  under  the  Embree  mortgage,  the 
defendants  claiming  under  conveyance  by  the  mortgagor,  made 
subsequent  to  the  giving  of  the  mortgage,  and  the  petitioner 
under  conveyance  from  the  mortgagee  after  the  mortgage  was 
made. 

Petitioner  insists  the  equity  of  redemption  has  been  barred  by 
foreclosure,  or,  that  if  not  so  barred,  it  was  not  enforceable  against 
her  as  a  purchaser,  and  claiming  under  purchasers  for  value, 
and  bona  fide,  by  reason  of  laches,  neglect  and  abandonment 
on  the  part  of  the  grantees  and  assigns  of  Embree,  the  mort- 
gagor; and  that  the  true  question  in  the  case  is,  whether  the 
equity  of  redemption  could  be  enforced  against  the  petitioner  at 
the  time  the  petition  was  filed.  Defendants  insist  there  has 
been  no  valid  foreclosure,  and,  in  that  event,  deny  that  the 
question  is  as  petitioner  claims,  but  that,  whether  the  equity  of 
redemption  can  be  enforced  against  the  petitioner,  is  a  question 
only  to  be  determined  upon  a  bill  for  foreclosure  subsequently 
to  be  filed;  that,  under  the  statute,  the  question  of  title  only 
is  to  be  determined  in  this  proceeding;  that  the  mortgagor 
holds  the  title  until  the  equity  of  redemption  is  regularly  fore- 
closed, and  hence  that  the  court  rightly  decreed  that  the  title 
Avas  vested  in  the  lawful  grantees  and  assigns  of  Jesse  Embree, 
and  not  in  the  petitioner,  leaving  the  question,  whether  the 
equity  of  redemption  was  enforceable,  open,  to  be  determined 
upon  bill  to  be  filed  to  foreclose  the  mortgage — the  decree 
expressly  saving  that  right. 

We  concur  in  the  view  of  the  petitioner,  that  the  proper 
question  is,  whether  the  equity  of  redemption  was  enforceable 
against  the  petitioner  at  the  time  the  petition  was  filed ;  for 
if  not,  then  the  title  was  in  the  petitioner. 

Defendants'  position,  as  also  the  decree,  would  treat  the  case 
as  one  only  to  establish  a   lien  by  mortgage,  and  not  as  one 
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to  establish  title.  The  statute,  in  terms,  provides  for  two  sorts 
of  petition  —  one  to  establish  title,  the  other  to  establish  any 
lien  by  mortgage,  etc.  The  petition,  here,  is  to  establish  title; 
the  respective  parties  claim  title  under  conveyances  purporting 
to  convey  title.  The  power  of  the  court,  nnder  such  petition, 
is,  to  inquire  into  the  condition  of  any  title  to,  or  interest  in, 
the  land,  and  to  make  such  decree  as  may  be  necessary  to 
determine  such  title  or  interest,  legal  or  equitable,  against  all 
persons,  known  or  unknown.  We  think  the  court,  here,  might 
properly  determine  in  which  party  was  the  title  or  interest  in 
the  land,  whether  legal  or  equitable. 

Petitioner  claims  there  have  been,  here,  three  valid  foreclo- 
sures. One,  by  decree  in  the  second  foreclosure  suit  against  Dan- 
iel and  others,  on  bill  for  foreclosure  filed  April  25, 1868.  But 
that  decree  does  not  affect  the  defendants,  because  Tompkins, 
who  then  owned  the  equity  of  redemption — if  it  had  not  been 
previously  foreclosed — was  not  made  a  party  to  the  suit.  It 
is  claimed  that  he  was  a  party  under  the  designation  of  "  un- 
known persons,^'  as  the  complainant  in  that  suit  did  not  know 
that  he  had  right  in  the  land.  This  claim  is  entirely  inadmis- 
sible. Tompkins  was  a  party  to  the  first  foreclosure  suit, 
a  well  known  resident  of  the  county,  and,  because  the  party 
bringing  the  second  foreclosure  suit  did  not  know  that  Tomp- 
kins' rights  were  not  cut  off  by  the  decree  of  foreclosure  in  that 
former  case,  the  latter  can  not  be  treated  as  an  unknown  person 
in  the  second  foreclosure  suit.  He  does  not  fill  the  description 
of  such  person  within  the  contemplation  of  the  statute  for  mak- 
ing unknown  persons  parties. 

Another  foreclosure  claimed,  is  under  the  power  of  sale  in 
the  mortgage.  The  objections  taken  to  this  foreclosure  are, 
that  the  property  was  bid  in  at  the  sale  indirectly  for  the 
mortgagee ;  and  that  the  deed  executed  pursuant  to  the  sale, 
was  made  in  the  name  of  the  mortgagee,  and  not  in  the  name 
of  Embree,  the  mortgagor ;  the  mortgage  providing  that  upon 
the  sale,  the  mortgagee  might,  as  the  attorney  of  the  mortgagor, 
for  that  purpose  by  the  mortgage  duly  authorized  and  ap- 
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pointed,  execute  and  deliver  to  the  purchaser  a  good  and 
sufficient  deed,  etc.  The  first  objection  would  render  the  sale 
voidable  only  at  the  option  of  the  mortgagor,  to  be  determined 
in  apt  time.  But  neither  he  nor  his  grantees  have  ever  taken 
any  steps  to  set  aside  the  sale.  It  is  claimed  that  Wiltberger, 
himself,  sufficiently  impeached  the  sale  by  his  first  bill  of  fore- 
closure, wherein  he  set  forth  these  two  matters  as  affecting  the 
validity  of  the  foreclosure  under  the  power  of  sale.  Such 
averment  in  that  bill  was  but  the  statement  of  a  legal  conclu- 
sion, as  supposed  to  result  from  the  facts,  and  made  for  the 
purpose  of  that  suit  as  an  excuse  and  reason  for  applying  for  a 
chancery  foreclosure.  The  subsequent  voluntary  dismissal  of 
the  suit,  it  is  contended,  amounted  to  a  withdrawal  of  this 
allegation  in  the  bill,  and  that  it  should  be  counted  for  naught. 
We  do  not  regard  this  statement  in  the  bill,  of  itself,  exclusive 
of  influence  it  might  have  on  subsequent  conduct,  as  having 
any  greater  effect  than  the  admission  of  the  fact  that  the  prop- 
erty was  bid  in  for  the  mortgagee.  It  is  said,  the  same  state- 
ment is  repeated  in  the  present  petition.  We  do  not  so 
understand.  The  petition  makes  reference  to  that  bill  to 
foreclose,  stating  that  therein,  among  other  things,  the  com- 
plainant averred  the  invalidity,  in  the  respects  named,  of  the 
foreclosure  under  the  power  of  sale ;  the  petition  only  stating, 
by  way  of  recital,  the  allegations  of  the  bill  to  foreclose. 

The  mortgage  gives  the  power,  in  default  of  payment,  to  sell 
the  land  and  all  right  of  redemption  at  public  auction,  and 
declares  that  the  sale  shall  be  a  perpetual  bar  to  the  right  and 
equity  of  redemption.  The  sale  itself,  duly  made,  would  seem 
to  be  the  principal  thing,  and  the  substantial  foreclosure  of 
the  right  to  redeem;  and  however,  in  case  of  such  a  form  of 
mortgage,  the  deed  made  in  the  name  of  the  mortgagee,  and 
not  in  the  name  and  as  the  attorney  of  the  mortgagor,  may  be 
regarded  as  not  conveying  a  good  title  in  fee  simple  to  the 
purchaser,  as  seems  to  have  been  held  in  Speer  v.  Hadduck,  31 
111.  439,  in  an  action  of  ejectment,  we  must  regard  such  a  pro- 
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ceeding  for  foreclosure  as  not  to  be  disregarded  in  its  bearing 
upon  the  equities  in  this  case. 

The  decree  of  strict  foreclosure  in  the  case  of  Wiltberger  v. 
Emhree  et  al.,  the  first  foreclosure  suit,  is  mainly  relied  upon, 
as  protecting  the  petitioner.  Up  to,  and  at  the  time  of  the  in- 
stitution of  that  suit,  Wiltberger  seems  to  have  claimed  and 
relied  upon  the  foreclosure  under  the  power  of  sale  as  a  valid 
one.  Mrs.  Cleaver  seems  to  have  bought  and  paid  for  the 
land  upon  such  reliance,  though,  at  the  time,  it  was  thought 
advisable  that  a  decree  of  strict  foreclosure  should  be  obtained, 
and  probably  the  money  was  paid  for  the  land  under  the  ex- 
pectation that  such  a  decree  would  be  procured. 

Although  Mrs.  Cleaver,  with  reference  to  that  foreclosure 
suit,  bought  pendente  lite,  and  is,  therefore,  aifected  by  the  re- 
versal of  that  decree,  and  she,  herself,  enjoys  no  protection 
from  the  decree,  it  is  otherwise  with  her  grantees,  Mulvey 
and  Bass.  The  decree  of  strict  foreclosure  was  entered  June 
■18,  1866. 

The  deed  from  Mrs.  Cleaver  and  her  husband  was  made  to 
Mulvey  and  Bass,  June  20,  1867.  No  step  was  taken  toward 
reversing  the  decree  until  August  23,  1869,  when  the  writ  of 
scire  facias  to  Wiltberger,  defendant  in  error,  was  issued. 

Although  then  the  decree  of  foreclosure  was  reversed  by  judg- 
ment of  this  court  on  May  22,  1871,  such  reversal  would  in 
nowise  affect  the  rights  of  Mulvey  and  Bass,  as  decided  by 
this  court  in  the  cases  of  Wadhamsy.  Gay,  73  111.  415,  and  El- 
dridge  v.  Walker,  80  111.  270.  They,  having  purchased  while 
the  decree  of  strict  foreclosure  was  in  full  force,  before  any  steps 
had  been  taken  to  reverse  it,  were  entitled  to  put  faith  in  and  rely 
upon  the  decree  as  determining  and  binding  the  rights  of  the  par- 
ties to  the  suit  in  the  land.  The  case  of  the  petitioner  then  claim- 
ing under  Mulvey  and  Bass,  or  Mulvey  alone,  is  to  be  consid- 
ered as  unaffected  by  the  reversal,  and  as  if  the  decree  were 
now  in  full  force. 

Errors,  if  there  be  any  in  the  decree,  can  not  affect  it  col- 
laterally, if  there  was  jurisdiction. 
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There  was  full  jurisdiction  over  Tompkins,  under  whom 
defendants  claim,  and  even  as  to  his  co-defendant  Ashton — 
upon  whom  service  was  held  bad  and  made  a  ground  of  re- 
versal— the  decree  would  be  good  collaterally,  as  the  writ  on 
which  the  service  was  held  bad  was  returnable  to  the  Decem- 
ber term,  1865.  His  default  was  not  entered  until  June  11, 
1866,  before  which  time  several  terms  of  court  had  elapsed, 
there  being  a  new  term  of  the  Superior  Court  begun  on  the  first 
Monday  of  each  month.  By  order  of  court  of  June  11,  1866, 
it  was  found  that  due  personal  service  of  process  of  summons 
had  been  had  on  Ashton.  There  having  been,  then,  time  for 
another  summons  and  for  a  valid  service  of  the  same,  they 
will  be  presumed,  in  the  case  of  such  a  finding.  Miller  v. 
Handy,  40  111.  449;   Turner  et  al.  v.  Jenkins,  79  id.  228. 

The  objection  to  the  decree  for  uncertainty  as  to  the  amount 
found  due  and  to  be  paid,  we  would  regard  as  no  more  than 
error  in  the  decree  were  the  objection  founded  in  fact;  but 
we  consider  the  decree  as  reasonably  certain  in  this  respect — 
that  the  sum  was  $45,000.  The  decree  in  this  regard  being  : 
"And  it  also  appearing  to  the  court  that  the  said  Embree 
has  only  paid  a  part  of  one  of  the  notes  due  January  1,  A.  D. 
1859,  to-wit:  the  sum  of  $1103.40  thereon,  and  that  said  com- 
plainant has  received  no  other  money  on  account  of  said  notes, 
and  that  there  is  now  due  and  owing  on  the  said  notes,  over 
and  above  the  sum  of  $45,000  beside,  the  sum  of  $52,800,  yet 
to  mature,  but  which,  as  provided  by  said  mortgage,  has  also 
to  become  due  and  payable,  making  a  total  of  some  $97,800.'' 
— Then,  afterward,  follows  the  order  to  pay  the  amount  then 
due  and  owing  on  the  notes  and  mortgage. 

The  more  serious  objection  taken  to  the  decree  is,  that  it 
was  but  a  decree  nisi,  and  that,  in  order  to  complete  the  decree 
as  one  of  foreclosure,  a  further  order  of  court  was  necessary, 
finding  that  the  money  had  not  been  paid  and  making  the 
foreclosure  absolute. 

The  concluding  portion  of  the  decree  was  as  follows  : 

"And  it  is  also  ordered,  adjudged  and  decreed,  that  upon 
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the  defendants,  or  either  of  them,  paying  to  complainant  the 
amount  now  due  and  owing  on  said  notes  and  mortgage,  to- 
gether with  the  costs  of  this  suit,  within  thirty  days  from  the 
entry  of  this  decree,  that  then  the  complainant  cancel  and 
satisfy  of  record  said  mortgage,  if  thereto  required  by  said 
defendants,  or  either  of  them;  but  in  default  of  such  payment 
by  defendants,  or  either  of  them,  within  the  time  aforesaid, 
then  it  is  ordered,  adjudged  and  decreed  that  the  defendants, 
and  each  of  them,  do  stand  absolutely  debarred  and  foreclosed 
of  and  from  all  equity  of  redemption  of,  in  and  to  the  said 
premises  included  in  said  mortgage,  and  set  forth  and  described 
in  said  bill  of  complaint,^^ — particularly  describing  them. 

No  further  order  or  decree  appears. 

The  rule  in  English  practice,  in  this  regard,  is  thus  laid 
down  in  DanielFs  Chancery  Practice,  vol.  2,  (4th  Am.  ed.) 
p.  996,  et  seq.:  ^^  There  are  some  cases  of  decrees  which, 
although  they  are  final  in  their  nature,  require  the  confirmation 
of  a  further  order  of  the  court  before  they  can  be  acted  upon. 
^  >i<  >ii  rpj^g  most  ordinary  case,  in  which  a  further  order 
is  necessary  to  complete  the  decree,  is  that  of  a  decree  for  a 
foreclosure.  >f^  *  *  jf^  upon  that  occasion  (the  time  ap- 
pointed for  payment)  the  defendant  does  not  attend  to  pay  the 
money,  the  plaintifip^s  right  to  the  estate  will  become  absolute. 
He  must,  however,  in  order  to  complete  his  title,  procure  a 
final  order  for  confirming  it,  otherwise  the  decree  of  foreclosure 
will  not  be  pleadable. ^^ 

It  is  contended  by  petitioner's  counsel,  that  this  rule  of 
practice  does  not  prevail  in  this  State,  and  in  the  absence  of 
any  express  decision  of  this  court  upon  the  point,  he  cites  the 
case  of  ChicJcering  v.  Failes,  26  111.  507,  as  being  in  sup23ort 
of  such  view.  The  decree,  there,  was  one  of  strict  foreclosure. 
The  form  of  the  decree  does  not  appear  in  the  report  of  the 
case,  but  counsel  set  it  forth  at  length  as  shown  by  the  tran- 
script of  the  record  in  that  case,  and  it  is  a  decree  nisi,  in  form 
as  in  this  case,  with  no  subsequent  order  of  confirmation  ap- 
pearing.    This  is  not  contradicted. 
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The  decree  of  strict  foreclosure,  there,  was  held  void  for 
want  of  jurisdiction  in  the  court  to  render  it.  It  Avas  there  set 
up  as  color  of  title  in  bar  of  the  right  to  redeem,  the  statute 
upon  the  question  involved  being,  that  on  proof  of  the  statu- 
tory requirements,  the  party  claiming  thereby  ^^  shall  be  held 
and  adjudged  to  be  the  legal  owner  of  the  lands  and  ten- 
ements to  the  extent  and  according  to  the  purport  of  his  or 
her  paper  title. ^^  The  decree  was  held  to  be  good  color  of 
title,  and,  accompanied  with  the  other  statutory  requisites,  to 
be  sufficient  to  bar  the  equity  of  redemption,  because  it  pur- 
ported to  be  a  foreclosure  of  the  mortgage.  The  answer  made 
to  this  is,  that  the  point  now  in  question  was  not,  in  any  way, 
raised  or  considered  in  that  case.  Without  pronouncing  as  to 
the  rule  of  practice  in  this  State  in  the  regard  named,  and 
for  the  present  purpose  admitting  it  to  be  as  claimed  by  ap- 
pellants, we  deem  the  decree,  as  it  is,  in  its  bearing  upon  the 
equities  in  this  case,  as  of  sufficient  avail  to  the  petitioner. 

At  the  date  of  the  decree,  and  for  a  considerable  time  after- 
ward, the  property  was  worth  very  much  less  than  the  amount 
due  of  the  mortgage  debt.  The  decree  determined  the  rights 
of  the  parties,  and  decreed,  that  unless  the  amount  due  w^as 
paid  within  thirty  days,  the  defendants  should  be  debarred 
from  all  equity  of  redemption  of  the  premises.  There  is  no 
pretense  of  the  payment  of  any  part  of  the  money,  or  of  excuse 
for  non-payment,  or  of  any  readiness  or  disposition  to  pay 
anything.  Why,  in  reason  and  justice,  should  not  the  right 
of  redemption  be  barred  as  the  decree  declared? 

The  absence  of  a  further  order  of  confirmation  Avas  here  a  lack 
of  but  the  merest  technical  form.  According  to  the  rule  as 
laid  down  by  Daniell,  if  the  defendants  did  not  pay  the  money 
the  plaintifp^s  right  to  the  property  became  absolute,  though 
in  order  to  complete  his  title  there  must  have  been  a  final 
order  confirming  it. 

If  the  plaintiff's  right  to  the  property  had  become  absolute, 
how,  before  a  court  of  equity,  could  that  consist  with  any 
remaining  right  of  redemption  in  the  defendants?     Why,  in 
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that  court,  where  the  real  right,  regardless  of  form,  is  regarded 
and  given  eifect  to,  should  not  such  an  absolute  right,  as  thus 
declared,  be  recognized  and  asserted  ? 

In  Kenyon  v.  Slwech,  52  111.  383,  this  court  recognize  and 
declare  the  principle  that  the  right  of  a  mortgagor  or  his 
grantees  to  redeem  after  condition  broken  is  a  purely  equitable 
right,  which  can  be  asserted  only  in  a  court  of  equity,  and 
when  its  assertion  would  be  plainly  inequitable,  that  court  will 
withhold  its  aid;  and  that  where  a  defective  foreclosure  has 
been  had,  such  equity  of  redemption  will  not  be  permitted  to 
be  asserted  against  an  equity  still  stronger.  And  see  Hamil- 
ton V.  LuhuJcee,  51  111.  420;  Munn  v.  Surges,  70  id.  604; 
Bush  V.  Sherman,  80  id.  160. 

The  application  of  that  doctrine  to  the  facts  of  the  present 
case,  must  determine  it  in  favor  of  the  petitioner.  There  were 
here  repeated  attempted,  and,  as  Avas  supposed,  sufficient,  fore- 
closures of  the  equity  of  redemption.  The  moneys  secured 
by  the  mortgage  were  largely  in  default  in  payment,  the  prop- 
erty worth  but  a  small  part  of  the  mortgage  debt.  For  a  long 
time  before  such  attempted  foreclosure,  as  well  as  thereafter, 
neither  Embree,  the  mortgagor,  nor  any  of  the  parties  claim- 
ing under  him,  offered  to  make  any  payments  on  the  mort- 
gage, or  paid  any  taxes,  or  gave  the  property  any  attention, 
and  apparently  abandoned  the  same,  as  Egbert  Wiltberger 
testifies  they  did  abandon  it. 

It  apj)ears  that  Embree  had  made  contracts  of  sale  with 
several  different  persons  for  small  portions  of  the  premises, 
and  Wiltberger  had  arranged  to  release  their  parts  from  the 
mortgage,  on  making  their  payments;  that  in,  or  before,  1859, 
some  small  jDayments  were  made  by  these  under-purchasers, 
which  were  applied  on  the  mortgage,  and  some  taxes  on  their 
portions  were  paid  in  that  year,  but  that,  subsequent  to  that 
year,  they  never  paid  anything  or  any  taxes,  although  applied 
to  and  urged  to  do  so  by  Wiltberger,  he  offering  to  release 
from  the  mortgage,  on  payment  of  a  very  much  less  amount 
than  a  proportionate  part  of  the  mortgage  debt, — in  one  in- 
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stance^  on  paying  at  the  rate  of  $100  per  acre.  The  aban- 
donment was  apparently  entire,  on  the  part  of  them  all. 
Wiltberger  and  his  grantees  were  allowed  to  deal  with  the 
property  as  their  own,  without  objection.  They  paid  the  taxes, 
made  a  vacation  of  Yerber^s  previous  subdivision,  made  a 
new  and  differing  subdivision  themselves,  with  streets  which 
were  improved  and  traveled  as  highways. 

The  condition  of  the  title  was  such,  that  repeated  and  nu- 
merous sales  and  conveyances  were  all  the  while  being  made 
for  the  full  value  of  the  land  on  the  basis  of  a  good  title,  it 
being  believed  to  be  such,  and  so  pronounced,  upon  legal  advice 
taken  in  some  cases.  All  this  occurred  before  the  eyes  of  Tomp- 
kins, who  resided  in  Chicago,  under  whom  defendants  claim, 
and  to  whom  Embree  conveyed  the  equity  of  redemption  in 
1859. 

This  neglect,  inaction  and  omission  to  intimate  any  adverse 
claim,  and  apparent  content  with  and  acquiescence  in  the 
several  foreclosures,  encouraged  purchasers  to  deal  with  and 
buy  the  land  as  they  did. 

This  silence  continued,  and  there  was  no  stir  of  this  asserted 
equity  of  redemption  until  after  an  extraordinary  increase  in 
the  value  of  the  property  had  occurred  from  the  passage  of 
the  Park  act,  when,  in  May,  1869,  Tompkins  quitclaimed  his 
interest  in  the  premises  in  question  to  one  Daniel  H.  Carpenter,^ 
for  no  consideration,  so  far  as  the  proof  shows ;  after  which, 
the  decree  of  foreclosure  was  taken  to  this  court,  on  error, 
and  reversed.  Gibbons,  to  whom  Carpenter  subsequently 
conveyed,  does  not  appear  to  have  paid  any  consideration. 
The  South  Park  commissioners,  who  purchased  from  Gibbons, 
appear  to  have  paid  a  valuable  consideration,  but  they  must 
be  held  to  have  had  notice  of  the  prior  equity  of  the  petitioner. 

Viewing  the  equities  between  the  parties,  the  petitioner 
appears  to  have  the  better  right.  The  equity  of  redemption 
set  up  by  the  defendants  should  be  regarded,  we  think,  as  not 
enforceable  against  the  petitioner  at  the  time  the  petition  was 
filed,  and,  consequently,  as  barred;  and  if  so,  it  confirms  the 
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title  in  the  mortgagee,  and  those  claiming  under  him,  making 
the  title  conveyed  by  the  mortgage  deed — which  was  condi- 
tional so  long  as  the  equity  of  redemption  might  be  asserted — 
now  absolute. 

We  are  of  opinion  that,  under  the  proceeding  here  adopted, 
the  court  below  should  have  determined  and  decreed  that  the 
title  in  the  land  in  question  was  vested  in  the  petitioner. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 

further  proceedings. 

Decree  reversed. 


Ida  Irene  Law  et  al. 

V. 

The  People  ex  rel.  Louis  C.  Huck,  Collector,  etc. 

1.  Constitution — construction.  Courts  are  not  justified  in  giving  a  strained 
construction  or  astute  interpretation  to  a  constitutional  provision  to  avoid  the 
intention  of  the  framers  of  the  instrument,  or  of  a  statute  passed  under  it  to 
carry  out  its  mandate,  in  order  to  relieve  against  individual  or  local  hardships. 
Their  duty  is  to  enforce  them  according  to  their  plain  and  obvious  meaning. 

2.  Same  —  when  self -executing,  without  the  aid  of  legislative  enactment.  It  is 
the  settled  doctrine  that  all  negative  or  prohibitory  provisions  found  in  a  con- 
stitution execute  themselves,  making  void  all  acts  done  in  violation  of  such 
provisions,  the  same  as  if  in  violation  of  express  statutory  law.  And  a  statute 
creating  a  penalty  for  doing  a  thing  forbidden  by  the  constitution  can  add 
nothing  to  the  invalidity  of  the  act. 

3.  Municipal  INDEBTEDNESS  —  of  the  incidental  poiver  to  create.  Municipal 
corporations  being  created  for  governmental,  and  not  for  commercial  purposes, 
the  power  to  borrow  money  or  incur  debts,  is  not  an  incident  to  their  corporate 
existence,  and  can  not  be  exercised  unless  conferred  upon  them  by  law,  and  a 
person  loaning  money  to  such  corporations  must  see  that  the  power  exists. 

4.  Same — constitutional  limitations.  Limitations  imposed  by  the  constitution 
on  the  power  of  municipal  corporations  to  contract  debts,  should  be  construed 
with  reference  to  existing  facts,  and  with  a  view  to  the  practical  working  of 
that  instrument,  and  such  a  literal  construction  as  would  defeat  the  object  to 
be  attained  should  not  be  adopted. 

5.  Under  the  first  clause  of  sec.  12,  art.  9,  of  the  constitution,  municipal  cor- 
porations are  prohibited  from  incurring  indebtedness,  in  any  manner  or  for  any 

25—87  III. 


386  Law  et  al.  v.  The  People  ex  rel.  [Sept.  T. 

Syllabus. 

purpose,  to  an  amount,  including;  existing  indebtedness,  in  the  aggregate  exceed- 
ing five  per  cent  on  the  value  of  the  taxable  property  therein,  to  be  ascertained 
by  the  last  assessment  for  State  and  county  taxes  previous  to  the  incurring  of 
such  indebtedness,  and  any  corporate  indebtedness  created  beyond  such  limit, 
and  the  evidences  thereof,  are  void,  and  no  tax  can  be  levied  and  collected  to 
pay  the  same  or  interest  thereon. 

6.  The  constitutional  prohibition  against  the  creation  of  municipal  in- 
debtedness beyond  a  certain  amount,  extends  to  and  embraces  debts  incurred 
to  be  paid  on  a  future  day,  as  well  as  those  due  and  payable  at  once. 

7.  Same — presumption  as  to  validity  of  indebtedness  created.  Where  it  is 
shown  that  evidences  of  indebtedness  issued  by  a  city  are  beyond  and  in  excess 
of  the  constitutional  limit,  it  will  be  presumed  from  that  fact  that  they  are 
prohibited  and  illegal.  If  it  is  possible  for  a  city  to  create  a  valid  and  bind- 
ing debt  in  excess  of  the  constitutional  limit,  it  must  be  shown  that  a  debt 
created  in  excess  of  such  limit  is  of  such  a  character  as  the  law  sanctions,  or 
it  will  be  adjudged  illegal  and  void.  The  burden  of  proof  rests  on  the  party 
asserting  its  validity. 

8.  Same — ivhat  constitutes  corporate  indebtedness.  Certificates  issued  by  a  city 
on  which  to  procure  "temporary  loans,"  stating  that  the  city  owes  the  holder  a 
specified  sum  of  money,  and  promising,  or  directing  the  treasurer  to  pay  it  at 
a  specified  time,  or  otherwise,  are  evidences  of  indebtedness  owing  by  the  city. 
It  is  not  essential  to  the  existence  of  a  debt  that  it  shall  be  due  at  the  time  it 
is  created. 

9.  Same — implied  power  to  provide  for  current  expenses.  Unless  prohibited  by 
positive  law  a  municipal  corporation  may  do  all  things  fairly  within  the  scope 
of  the  powers  conferred,  to  accomplish  the  purposes  for  which  it  was  created. 
Only  general  powers  can  be  conferred  upon  such  corporations,  and  from  that 
source  must  be  inferred  all  necessary  power  to  render  practicable  that  Avhich 
is  conferred  by  the  general  terms  employed.  Power  to  provide  for  the  expense 
attendant  upon  the  maintenance  of  municipal  government  is  necessary  to  pre- 
serve its  existence. 

10.  Same — anticipating  taxes  already  levied  but  not  collected,  and  of  the  mode  of 
appropriating  the  same.  A  municipal  corporation  which  has  reached  the  consti- 
tutional limit  of  its  power  to  create  indebtedness,  may,  when  a  tax  is  levied, 
but  not  yet  collected,  draw  against  the  fund  thus  levied,  and  thus  appropriate 
and  virtually  assign  the  amount  specified  in  the  warrant,  and  when  collected 
the  holder  will  have  the  right  to  receive  it.  But  the  corporation  must  be  dis- 
charged, and  the  holder  must  look  exclusively  to  the  tax  thus  levied,  and  to  the 
officers,  for  his  pay. 

11.  When  a  corporation  is  thus  situated  audit  hires  labor  or  purchases 
materials,  as  it  can  incur  no  debt,  it  may,  in  thus  hiring  or  purchasing,  agree 
to  transfer  so  much  of  the  tax  then  levied  as  will  pay  for  the  same,  and  if  the 
agreement  is  not  so  expressed  in  terms,  the  law  will  imply  one  to  that  eftect. 
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12.  When  it  is  sought  to  apply  the  fund  created  by  the  levy  of  taxes,  in 
anticipation  of  their  collection,  to  meet  lawful  appropriations,  contracts  for 
that  pui-pose  payable  exclusively  out  of  such  appropriations  when  the  revenue 
shall  be  collected,  are  not  regarded  as  contracting  indebtedness.  But  the  pro- 
curing of  "temporary  loans"  by  the  corporation,  which  would  be  payable  at 
all  events,  would  be  the  creation  of  corporate  indebtedness,  and  therefore,  if 
in  excess  of  the  constitutional  limit,  not  a  permissible  mode  of  anticipating 
such  taxes. 

13.  Where  a  city  has  reached  its  constitutional  limit  of  indebtedness,  the 
following  qualifications  apply  to  further  appropriations:  1.  The  tax  appropri- 
ated must  at  the  time  be  actually  levied,  and  2,  by  the  legal  effect  of  the 
contract  between  the  corporation  and  the  individual,  made  at  the  time  of  the 
appropriation  and  issuing  and  accepting  an  order  on  the  treasury  for  its  pay- 
ment when  the  taxes  are  collected,  must  operate  to  prevent  any  liability  on  the 
contract  against  the  corporation. 

14.  Municipal  corporations — persons  dealing  with  them  must  know  the  power 
exists.  Municipal  corporations  can  only  exercise  such  powers  as  are  conferred 
upon  them  by  their  charters,  and  all  persons  dealing  with  them  must  see  that 
they  have  the  power  to  perform  the  proposed  act. 

15.  When  a  city  is  expressly  limited  to  a  certain  amount  of  indebtedness,  be- 
yond which  no  further  debts  can  be  created,  a  party  loaning  it  money  is  bound 
to  ascertain  at  his  peril  whether  the  city  has  not  already  reached  its  limit,  and 
if  he  does  not,  and  the  city  has  reached  its  limit,  he  can  not  enforce  payment 
of  the  evidences  of  indebtedness  given  him  to  secure  the  loan. 

16.  Taxation  for  municipal  purposes — eiitertaining  official  visitors.  A  muni- 
cipal corporation  has  no  authority  to  levy  a  tax  to  provide  a  fund  with  which 
to  entertain  official  visitors  to  the  municipality.  Such  a  tax  would  not  be  for 
any  necessary  or  proper  corporate  purpose. 

17.  Same — as  to  city  of  Chicago — effect  of  organizing  under  general  law.  The  sixth 
section  of  the  general  law  relating  to  cities  and  villages,  which  provides  that 
all  laws  and  parts  of  laws,  not  inconsistent  with  the  general  law,  shall  continue 
in  force  and  be  applicable  to  any  city  or  village  adopting  the  general  law,  the 
same  as  though  no  change  of  organization  had  taken  place,  was  intended  to 
keep  in  force  only  laws  conferring  the  usual  and  necessary  corporate  powers. 
It  does  not  keep  in  force  an  amendment  to  the  charter  of  the  city  of  Chicago 
authorizing  the  levy  of  taxes  for  a  fund  to  entertain  official  visitors. 

18.  Same — city  tax  to  pay  officers  not  known  in  charter — presumption.  Where  a 
city  council  is  empowered  by  general  law,  under  which  the  city  is  acting,  to 
provide  by  ordinance  for  the  election  or  appointment  of  certain  enumerated 
officers,  and  "such  other  officers  as  may  by  said  council  be  deemed  necessary  or 
expedient,"  and  a  tax  was  levied  by  the  city  authorities  to  pay  the  expenses  of 
the  offices  of  assessor  and  tax  commissioner,  offices  not  named  in  the  general 
law,  it  was  held,  it  must  be  presumed  in  favor  of  the  legality  of  the  levy  that 
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the  city  council  had  in  some  lawful  way  exercised  its  discretionary  power  in 
creating  such  offices,  else  the  levy  would  not  have  been  made. 

19.  Same — to  pay  a  debt  not  authorized  to  be  created.  When  a  city  has  issued 
evidences  of  indebtedness  after  having  reached  the  constitutional  limit  as  to 
amount,  and  the  limit  in  its  charter,  in  violation  of  the  constitution  and  the  law, 
such  evidences  being  void,  a  tax  levied  to  pay  such  certificates,  or  interest 
thereon,  is  illegal  and  can  not  be  collected. 

20.  Same — of  the  rule  of  assessment,  as  to  uniformity,  in  respect  to  value.  It  is 
made  the  duty  of  assessors,  and  of  the  State  Board  of  Equalization,  so  far  as 
charged  with  that  duty,  to  assess  all  personal  property  at  its  "fair  cash  value," 
and  all  real  estate  at  a  "price  it  would  bring  at  a  fair  voluntary  sale,"  so  that 
every  person  or  corporation  shall  pay  a  tax  in  proportion  to  his  or  its  property. 

21.  The  State  Board  of  Equalization  found,  by  resolution,  that  the  local 
assessors  had  assessed  property  at  only  fifty  per  cent  of  its  actual  value,  and, 
after  equalizing,  assessed  the  property  of  railroads  and  other  private  corpora- 
tions on  the  same  basis,  instead  of  at  its  fair  cash  value,  as  the  statute  re- 
quired :  Held,  that  their  action  was  proper,  as  obeying  the  constitutional  man- 
date requiring  uniformity,  rather  than  the  literal  terms  of  the  statute,  and 
that  it  could  work  no  injustice. 

22.  Same — assessment  of  railroad  track  as  a  whole.  What  may  be  the  relative 
value  of  the  lands  in  the  several  counties  over  which  a  railroad  track  is  laid, 
is  not  a  pertinent  inquiry  in  assessing  the  track,  as  such,  for  taxation.  The 
track  as  a  whole  is  a  single  property,  and  it  should  not  be  assessed  upon  any 
higher  valuation  per  mile  in  one  county  than  in  another,  even  if  its  construc- 
tion has  cost  more  in  some  localities  than  in  others.  It  is  properly  assessed  as 
a  whole,  and  this  does  not  destroy  uniformity  in  taxation. 

23.  Same — park  taxes — upon  what  assessment.  The  act  relating  to  "Parks 
and  Boulevards,"  requires  park  taxes  to  be  levied  upon  "  real  and  personal 
property  within  such  town  according  to  the  assessment  roll  returned,  for  the 
purposes  of  State  and  county  taxation,  next  preceding  the  estimate"  authorized 
to  be  made.  That  portion  of  the  revenue  law  which  requires  certain  taxes  to 
be  extended  upon  valuations  produced  by  the  equalizations  and  assessments  by 
the  State  Board  of  Equalization,  does  not  include  within  it  park  taxes. 

24.  Same — application  for  judgment — irregularities.  Merely  formal  objections 
to  municipal  and  other  taxes  should  not  be  entertained  where  the  irregulari- 
ties complained  of  do  not  affect  unjustly  the  interests  of  the  citizen. 

25.  Mere  irregularities  that  may  intervene,  either  in  making  valuations,  or 
in  levying  taxes,  will  not  vitiate  the  tax,  unless  it  is  apparent  such  irregular- 
ities affect  substantially  the  justice  of  the  tax  levied,  or  debar  the  citizen  of 
some  important  right  secured  by  law. 

26.  Same  —  amendments  allowable.  On  application  for  judgment  against 
lands  for  taxes,  all  such  amendments  as  could  be  made  in  personal  actions,  are 
allowable  by  statute,  and  any  omission,  or  defective  act  of  any  officer  connected 
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with  the  assessment  or  levying  of  the  tax,  in  the  discretion  of  the  court,  may- 
be corrected,  supplied  and  made  to  conform  to  law,  either  by  the  court,  or  by 
the  person,  in  the  presence  of  the  court,  by  whose  neglect  or  default  the  same 
was  occasioned. 

27.  Same — judgment  should  he  only  for  legal  part.  Where  a  city  ordinance 
for  the  levy  of  city  taxes  specified  the  several  purposes  for  which  the  levy  was 
to  be  made,  and  the  sum  required  to  be  raised  for  each  purpose,  a  part  of  which 
were  illegal,  the  county  court  should  render  judgment  for  the  amount  legally 
levied,  after  deducting  the  illegal  portion  from  the  gross  sum  appearing 
against  the  several  tracts  and  lots. 

28.  Same — practice — specific  objections  not  made  below.  It  is  a  matter  of  grave 
doubt  whether  specific  objections  to  the  rendition  of  judgment  against  lands  for 
taxes,  not  shown  to  have  been  made  below,  should  be  permitted  to  be  urged  in 
this  court.  If  they  are  of  such  a  character  as  could  have  been  obviated  by 
proof  or  amendment,  they  should  be  taken  in  the  court  below. 

29.  Ordinance — description  of  council  passing.  An  ordinance  will  not  be 
held  void  because  in  its  title  is  used  the  words  "common  council,"  instead  of 
the  words  "  city  council."  The  words  are  so  nearly  the  same  in  meaning  as  to 
render  it  immaterial  which  are  used. 

.  30.  Same — publication.  The  publication  of  an  ordinance  with  the  proceed- 
ings of  the  city  council  adopting  it,  is  a  sufficient  publication.  It  can  make  no 
diff'erence  whether  it  is  published  separately  as  an  ordinance,  or  with  the  other 
proceedings  of  the  corporation. 

31.  Office — right  to,  can  not  be  questioned  collaterally.  In  a  collateral  pro- 
ceeding, as,  in  a  contest  as  to  the  validity  of  a  tax  sought  to  be  collected  to  pay 
the  expenses  of  certain  offices,  there  is  no  warrant  for  declaring  the  incumbents 
were  not  rightfully  exercising  the  functions  of  such  offices,  and  entitled  to  re- 
ceive the  emoluments  connected  therewith. 

Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
Martin  R.  M.  Wallace,  Judge,  presiding. 

This  was  an  application,  by  the  treasurer  and  ex  officio  col- 
lector of  revenue  of  Cook  county,  made  at  the  July  term, 
1876,  of  the  county  court,  for  judgment  for  taxes  against 
lands  and  lots  alleged  to  be  delinquent  for  the  year  1875,  and 
for  back  taxes  and  forfeitures  to  the  State,  together  with  in- 
terest and  costs  due  and  unpaid  thereon.  To  that  application 
defendants  appeared,  as  objectors,  for  property  described  in 
the  record,  in  which  they  allege  they  were  severally  interested. 
Their  objections  were  overruled,  judgment  entered  in  the  usual 
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form  as  prescribed  in  the  statute,  and  it  is  upon  their  several 
appeals  the  cause  is  to  be  heard  in  this  court. 

Mr.  John  Borden,  Mr.  John  P.  Wilson,  and  Mr.  Edward 
EoBY,  for  the  appellants. 

Mr.  Francis  Adams,  Mr.  John  M.  Eountree,  and  Mr. 
Charles  H.  Morse,  for  the  appellees. 

Mr.  William  PI.  Holden,  for  West  Chicago  Park  Com- 
missioners. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  the  bonded  indebtedness  of  the  city  of  Chi- 
cago has,  at  all  times  since  the  adoption  of  our  present  consti- 
tution, been  more  than  five  per  cent  on  the  assessed  value  of 
the  taxable  property  in  the  city,  as  ascertained  for  State  and 
county  taxation.  And  it  further  appears,  that  notwithstand- 
ing such  bonded  indebtedness,  the  city  has  each  year,  since 
1872,  if  not  previous  to  that  time,  issued  certificates  of  indebt- 
edness for  temporary  loans,  bearing  interest,  intended  to  be 
paid  out  of  the  revenue  levied  for  the  current  year,  but  not  so 
stated  in  the  certificates,  and  upon  which  money  was  loaned 
to  and  used  by  the  city  to  meet  its  expenses. 

On  the  10th  day  of  August,  1875,  the  city,  by  ordinance, 
in  detail,  levied  various  sums  to  meet  the  expenses  of  the 
various  departments  of  the  city  government,  aggregating  the 
sum  of  $5,123,905.29,  reciting  that  it  was  the  total  amount  of 
appropriations  previously  made  by  the  city  to  meet  its  ex- 
penses, in  accordance  with  the  law. 

There  are,  amongst  the  items  thus  appropriated  and  levied, 
these :  "  For  payment  of  interest  on  general  bonded  (muni- 
cipal) debt  of  the  city,  and  on  temporary  loans,  in  addition  to 
the  unexpended  balance  of  April  1,  1875,  and  to  amounts  for 
interest,  |300,000.^'  Another,  "  For  entertaining  official  vis- 
itors, 12000.^^  '^For  interest  on  temporary  loans  for  this 
(water)  fund,  |40,000.^^     "  For  interest  on  temporary  loans  for 
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fire  department,  $25,000."  ^^  For  interest  on  temporary  loans 
(police  department),  $25,000."  These  levies  were  made  in 
pursuance  of  an  ordinance  adopted  on  the  30th  of  June,  1875, 
making  the  several  appropriations  for  the  purposes  named. 

There  were  outstanding  certificates  for  temporary  loans, 
issued  after  the  constitution  went  into  effect  and  on  the  first 
day  of  April,  1875,  for  the  sum  of  $3,000,000,  or  more.  On 
the  31st  day  of  December,  of  that  year,  these  certificates  out- 
standing amounted  to  $4,500,000.  The  evidence  shows  the 
item  of  $300,000,  appropriated  and  levied  as  before  stated,  was 
for  interest  on  the  bonded  debt  and  on  temporary  loans  then 
outstanding;  for  interest  on  the  bonded  debt  the  sum  of 
$251,310  was  required;  and  the  remainder,  $48,690,  was  to 
meet  the  interest  on  temporary  loans.  Thus,  we  see,  there 
was  levied  for  the  payment  of  interest  on  temporary  loans,  by 
that  ordinance,  $138,690,  which  we  understand  to  be  in  addi- 
tion to  an  unexpended  balance  of  a  fund  previously  appropri- 
ated and  levied  to  meet  interest  on  these  temporary  loans. 

It  is  insisted,  that  all  of  the  first  item  levied  to  pay  interest 
on  temporary  loans  is  unauthorized  and  void,  and  all  of  the 
other  specified  items,  as  above,  were  prohibited  by  the  consti- 
tution from  being  levied;  that  the  city  was  not  only  without 
power,  but  is  expressly  prohibited  by  the  constitution  and 
charter  from  making  these  loans,  as  the  city  was  indebted  be- 
yond the  constitutional  limit  when  these  temporary  loans  were 
made,  to  pay  the  interest  on  which  this  tax  was  levied ;  that 
these  debts  are  illegal  and  void,  and,  being  so,  the  city  had  no 
power  to  levy  a  tax  to  pay  interest  on  a  void  debt,  and  the 
levy  can  not  be  enforced. 

The  constitutional  provision  supposed  to  be  violated  by  the 
issuing  of  these  certificates  for  temporary  loans,  is  the  first 
clause  of  the  12th  section  of  art.  9,  and  is  this  :  ^^No  county, 
city,  township,  school  district,  or  other  municipal  corporation, 
shall  be  allowed  to  become  indebted,  in  any  manner  or  for 
any  purpose,  to  an  amount,  including  existing  indebtedness, 
in  the  aggregate   exceeding  five  per  centum  on  the  value  of 
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the  taxable  property  therein,  to  be  ascertained  by  the  last 
assessment  for  State  and  county  taxes  previous  to  the  incur- 
ring of  such  indebtedness." 

The  language  of  this  clause  is  clear,  explicit  and  emphatic, 
that  no  city  shall  be  allowed  to  become  indebted,  in  any  man- 
ner or  for  any  purpose,  beyond  the  prescribed  limit.  The 
city  of  Chicago  was  indebted  beyond  the  limit  when  these 
certificates  were  issued,  and  if  they,  in  any  manner  or  for  any 
purpose,  create  an  additional  indebtedness  beyond  that  limit, 
they  are  clearly  prohibited.  The  language  prescribing  the 
limit  is  so  plain  as  to  admit  of  no  doubt,  and  forbids  all  con- 
struction, and  the  provision  must  be  enforced  as  it  is  written. 
When  the  intention  of  the  framers  of  the  constitution  is  ascer- 
tained, it  must,  as  all  will  concede,  be  held  paramount  to  all 
other  powers  in  the  State.  It  embodies  the  sovereign  power 
of  the  State,  by  virtue  of  which,  and  by  which  alone,  all,  legis- 
lative, executive  and  judicial  power  is  exercised.  It  is  the 
source  to  which  all  the  departments  of  government,  and  all 
of  its  officers  must  ultimately  look,  to  authorize  or  sanction 
their  official  acts.  It  not  only  confers,  but  it  limits  the  exer- 
cise of  governmental  powers  to  the  mode  prescribed. 

This  prohibition  was  manifestly  intended  to  limit  the  power 
of  the  General  Assembly,  municipalities  and  all  others,  in  the 
creation  of  indebtedness  by  these  bodies  to  the  amount  named, 
and  they  can  not,  either  separately  or  conjointly,  transcend 
that  limit.  It  is  the  command  of  the  supreme  power  of  the 
State,  and  it  must  be  obeyed.  Nor  is  there  lodged,  in  our 
form  of  government,  in  any  department  or  functionary,  any 
authority  to  dispense  with  this  or  other  provisions  of  the  fun- 
damental law,  or  to  mitigate  its  requirements. 

It  has  also  been  repeatedly  held,  and  is  regarded  as  settled 
doctrine,  that  all  negative  or  prohibitory  clauses  of  this  char- 
acter found  in  a  constitution  execute  themselves,  as  legisla- 
tive provisions,  in  the  same  or  other  language,  prohibiting  the 
incurring  of  such  indebtedness,  could  be  no  more  binding  or 
forcible  than  the  constitution  itself.     But  even  if  that  were 
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possible^  the  city  charter  has  prescribed  the  same  limit  to  its 
power  to  create  indebtedness,  and  in  almost  the  same  terms  of 
the  constitution.  (Rev.  Stat.  1874,  p.  218,  sec.  62.)  If  the 
General  Assembly  were  to  impose  a  penalty  for  the  violation 
of  this  prohibition,  that  would  add  nothing  to  the  invalidity 
of  the  act.  If  that  body  were  to  add  a  sanction  to  this  viola- 
tion of  the  prohibition,  by  imposing  penalties  and  forfeitures 
on  those  who  should  violate  this  provision,  that  could  not 
lend  the  slightest  force  to  the  prohibition.  Such  an  enact- 
ment might  deter  officers  from  violating  this  section,  but  it 
could  accomplish  no  more. 

Did  these  certificates,  issued  to  procure  temporary  loans  of 
money,  in  any  manner  or  for  any  purpose,  create  an  indebt- 
edness? When  issued,  negotiated  and  delivered,  did  they 
purport  to  become  debts?  They  have  all  of  the  essential 
forms  of  evidences  of  indebtedness,  and  that  they  purport  to 
create  indebtedness  seems  to  be  so  plain  a  proposition,  that  we 
are  at  a  loss  to  know  how  to  discuss  it  or  to  render  it  more 
manifest,  than  by  the  mere  statement  of  the  proposition.  We 
apprehend,  these  certificates,  stating  that  the  city  owes  the 
holder  a  specified  sum  of  money,  and  promising  to  or  direct- 
ing the  treasurer  to  pay  it  at  a  specified  time,  or  otherwise, 
are  debts,  according  to  the  definition  of  the  word  as  given  by 
any  English  dictionary,  and  we  apprehend,  among  the  people, 
no  one,  according  to  the  general  understanding  of  the  word, 
would  say  they  are  not  evidences  of  indebtedness  owing  by  the 
city.  And  if  this  is  the  generally  accepted  meaning  of  the 
word,  as  we  think  all  must  concede,  then,  according  to  the 
canons  of  interpretation,  we  must  presume  it  was  used  in  that 
sense  by  the  framers  of  the  fundamental  law,  unless  it  is  ap- 
parent, from  the  instrument  itself,  that  the  word  was  intended 
to  be  used  in  a  different  sense.  No  such  intention  appears, 
when  the  entire  section  and  article  are  examined.  The  framers 
of  the  article  could  not  have  used  the  term  in  the  sense  that 
the  sum  must  be  due,  to  be  indebtedness,  as  that  is  not  the 
generally  received  meaning  of  the  word,  and  to  apply  such  a 
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meaning  would  remove  all  limit  on  the  amount  of  indebted- 
ness that  might  be  incurred,  except  the  extent  of  the  credit  of 
the  municipality.  Such  debts  are  usually  created  on  time, 
and  if  such  are  not  prohibited,  then,  if  persons  could  be  found 
to  purchase  such  paper,  the  indebtedness  could  be  increased 
even  beyond  the  value  of  all  the  property  in  the  city.  Hence, 
such  could  not  have  been  the  meaning  attached  to  the  lan- 
guage by  those  who  adopted  the  provision,  and  for  us  to  apply 
such  a  strained  meaning  to  the  word,  would  defeat  the  obvious 
purpose  of  the  convention  and  the  people  who  adopted  the 
constitution  thus  framed. 

It  is  said,  that  to  so  hold  will  work  great  hardship  and  in- 
justice on  the  holders  of  these  certificates  of  indebtedness. 
The  same  may  be  frequently  said  of  any  other  persons  who 
violate  the  law,  or  act  contrary  to  its  provisions.  The  per- 
sons loaning  this  money  did  it  in  the  face  of  this  constitutional 
provision,,  and  the  prohibition  contained  in  the  62d  section  of 
the  charter.  The  law  is,  and  all  persons  are  presumed  to 
know  it,  that  municipal  bodies  can  only  exercise  such  powers 
as  are  conferred  upon  them  by  their  charters,  and  all  persons 
dealing  with  them  must  see  that  the  body  has  power  to  perform 
the  proposed  act.  Such  corporations  are  created  for  govern- 
mental and  not  for  commercial  purposes.  Hence,  power  to 
borrow  money  or  create  indebtedness  is  not  an  incident  to  such 
local  governments,  and  the  power  can  not  be  exercised  unless 
it  is  conferred  by  their  charter,  and  no  one  has  the  right  to 
presume  the  existence  of  such  a  power,  and  persons  proposing 
to  loan  money  to  these  bodies  must  see  that  the  power  exists. 
If  the  holders  of  these  certificates  omitted  to  learn  whether 
there  was  power,  or  that  it  was  exhausted,  when  they  loaned 
their  money,  it  is  their  misfortune.  The  constitutional  and 
charter  prohibitions  are  so  plain,  that  any  ordinary  business 
man  could  not  have  misunderstood  their  meaning,  and  the 
question  whether  the  city  had  reached  the  limit,  had  only  to 
have  been  asked  of  those  negotiating  the  certificates,  to  have 
learned   that  it  had.     The  means  of  acquiring  information, 
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full  and  complete,  were  at  hand,  and  were  entirely  accessible 
to  the  lender,  before  and  at  the  time  of  loaning  his  money,  and 
he  should  have  used  them  to  protect  his  interest. 

But,  should  it  work  hardship  to  individuals,  that  by  no 
means  warrants  the  violation  of  a  plain  and  emphatic  provi- 
sion of  the  constitution.  The  liberty  of  the  citizen,  and  his 
security  in  all  his  rights,  in  a  large  degree  depend  upon  a 
rigid  adherence  to  the  provisions  of  the  constitution  and  the 
laws,  and  their  faithful  performance.  If  courts,  to  avoid 
hardships,  may  disregard  and  refuse  to  enforce  their  provi- 
sions, then  the  security  of  the  citizen  is  imperiled.  Then  the 
will,  it  may  be  the  unbridled  will,  of  the  judge,  would  usurp 
the  place  of  the  constitution  and  the  laws,  and  the  violation 
of  one  provision  is  liable  to  speedily  become  a  precedent  for 
another,  perhaps  more  flagrant,  until  all  constitutional  and 
legal  barriers  are  destroyed,  and  none  are  secure  in  their 
rights.  Nor  are  we  justified  in  resorting  to  strained  construc- 
tion or  astute  interpretation,  to  avoid  the  intention  of  the 
framers  of  the  constitution,  or  the  statutes  adopted  under  it, 
even  to  relieve  against  individual  or  local  hardships.  If  un- 
wise or  hard  in  their  operation,  the  power  that  adopted  can 
repeal  or  amend,  and  remove  the  inconvenience.  The  power 
to  do  so  has  been  wisely  withheld  from  the  courts,  their  func- 
tions only  being  to  enforce  the  laws  as  they  find  them  enacted. 

Nor  is  there  any  force  in  the  consideration  that  to  enforce 
these  provisions  will  occasion  inconvenience  to  the  city  offi- 
cials in  administering  its  governmental  aifairs.  It  is  true, 
they  can,  as  all  must  know,  only  exercise  the  powers  conferred 
by  the  charter,  in  the  mode  prescribed  therein,  by  their  ordi- 
nances. Neither  a  city  nor  any  of  its  officers  has  any  inherent 
power  in  governing  it,  but  all  of  their  powers  are  delegated 
and  limited  by  the  charter  and  ordinances  adopted  in  pursu- 
ance thereof,  and  to  carry  such  delegated  powers  into  effect; 
and  the  question  with  us  and  the  city  authorities  is,  not  what 
would  be  the  most  suitable  powers  to  be  conferred,  but  what 
have  been  granted.     The  people,  through  their  representatives, 
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are  the  sole  judges  of  what  power  shall  be  granted,  what  with- 
held, and  what  shall  be  expressly  prohibited  from  being  exer- 
cised by  such  bodies,  and  when  their  will  has  been  legally  ex- 
pressed it  must  be  obeyed  by  courts  and  municipalities,  in  its 
full  spirit  and  meaning.  The  provisions  of  the  constitution 
and  charter  must  be  enforced,  although  it  may  occasion  incon- 
venience in  conforming  to  their  requirements. 

The  members  of  the  convention,  after  using  the  broad  and 
comprehensive  language  of  the  first  clause  of  the  section,  seem 
to  have  supposed  that  it  would  prevent  the  incurring  of  every 
species  of  indebtedness  beyond  the  limit,  whether  inchoate  or 
completely  consummated,  hence  they  excepted  from  its  opera- 
tion the  issuing  of  bonds  that  had  been  legally  voted,  but  not 
issued,  by  municipal  bodies,  to  aid  in  the  construction  of  rail- 
roads. Had  they  not  supposed  they  would  be  prohibited  by 
that  clause,  why  expressly  relieve  them  from  the  restriction  ? 
The  vote  to  issue  such  bonds,  surely,  has  less  resemblance  of 
indebtedness  than  these  certificates.  If  indebtedness  at  all, 
they  are  but  inchoate  and  incomplete,  whilst  these  certificates 
have  all  the  forms  of  legal  indebtedness.  This  lends  force  to 
the  conclusion,  that  the  first  clause  was  intended  to  embrace 
indebtedness  of  every  description,  nature  and  kind,  and  in 
every  sense  of  the  term,  whatever  the  character  or  form  by 
which  it  was  evidenced,  when  made  or  issued  after  the  limit 
should  be  reached. 

The  clear  and  unmistakable  purpose  of  the  framers  of  the 
organic  law,  by  inserting  this  provision,  was  to  effectually 
protect  persons  residing  in  municipalities  from  the  abuse 
of  their  credit,  and  the  consequent  oppression  of  burthen- 
some,  if  not  ruinous,  taxation.  There  could,  we  think,  have 
been  no  other  purpose,  and  this  is  made  manifest  from  the 
experience  of  the  past.  Under  the  constitution  of  1818  there 
was  no  limit  on  the  power  of  the  General  Assembly  to  borrow 
money  on  the  credit  of  the  State,  or  to  authorize  municipal 
bodies  to  incur  indebtedness.  Under  that  constitution,  tlie 
General  Assembly  entered  upon  a  gigantic  system  of  internal 
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improvements,  paid  for  by  money  borrowed  by  the  State  ;  but 
it  ended  in  bankrupting  the  State,  and  almost  in  ruin  of  its 
citizens.  Whilst  laboring  under  the  disastrous  effects  of  that 
policy,  the  convention  convened  that  framed  the  constitution 
of  1848,  and  they  inserted,  as  a  part  of  that  instrument,  the 
37th  section  of  article  4,  by  which  the  power  of  the  State  to 
incur  indebtedness  was  limited  to  $50,000,  except  to  repel 
invasion,  suppress  insurrection  or  defend  the  State  in  war,  or 
when  the  people  should  vote  to  create  a  debt. 

In  the  judgment  of  that  convention,  the  provision  was 
necessary  to  protect  the  people  from  the  disastrous  results  of 
reckless  indebtedness.  The  experience  of  the  past,  with  its 
financial  disasters,  and  the  insupportable  burthens  it  entailed 
on  the  people,  rendered  such  a  limitation  necessary.  But  pre- 
vious to  that  time,  the  General  Assembly  had  granted  the 
power  to  municipal  bodies  to  become  indebted,  with  caution, 
and  the  necessity  to  place  them  under  similar  restrictions  had 
not  become  manifest,  and  no  provision  was  then  inserted  to 
limit  the  power  of  the  legislature  to  authorize  such  debts  to 
be  incurred.  When,  however,  the  convention  of  1870  assem- 
bled, the  abuse  of  municipal  credit,  under  legislative  authority, 
had  become  so  manifest,  and  the  necessity  for  its  restriction  so 
apparent,  that  it  was  supposed  to  be  wise  to  apply  a  restriction 
to  such  bodies  as  well  as  to  the  State.  Hence  the  insertion  of 
section  18,  article  4,  of  our  present  constitution,  and  the 
section  under  consideration. 

No  inconvenience  has  been  experienced  by  the  State,  under 
this  restriction,  but,  on  the  contrary,  for  nearly  a  third  of  a 
century,  we  have  had  an  almost  unprecedented  career  of  pros- 
perity. We  have  grown  vastly  in  population,  in  wealth  and 
material  greatness.  The  State  has,  under  the  restriction,  paid 
a  vast  debt,  with  its  interest,  and  paid  all  of  its  expenses,  and 
no  valid  reason  is  perceived  why  the  great  municipality  of 
Chicago,  under  the  same  prudence,  economy  and  financial 
ability,  should  not  be  able  to  manage  its  financial  affairs  Avith 
like  results.     It  has  the  same  revenue  system  as  the  State.    Its 
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taxes  are  assessed,  levied  and  collected  in  the  same  manner 
and  at  the  same  time.  Nor  are  we  aware  that  any  county  or 
other  municipality  in  the  State  has  suifered  any  embarrass- 
ment by  reason  of  the  same  restriction  on  their  credit.  But  if 
the  revenue  system  is  defective,  or  needs  amendment,  the  wis- 
dom of  the  General  Assembly  will,  no  doubt,  apply  the  cor- 
rective. Seeing  the  salutary  effects  of  the  restriction,  as  ap- 
plied to  the  State,  we  must  conclude  it  will,  if  strictly  adhered 
to,  produce  equally  beneficial  results  in  counties,  cities  and 
other  municipal  corporations,  and  such  was,  no  doubt,  the 
belief  of  the  convention. 

These  certificates,  then,  being  evidences  of  indebtedness,  and 
the  city,  at  the  time  and  before  they  were  issued,  having 
reached  the  limit  of  its  power  to  incur  debts,  in  any  manner 
or  for  any  purpose,  they  were  not  only  unauthorized,  but  were 
prohibited  by  both  the  constitution  and  the  charter,  and  it  fol- 
lows the  city  had  no  power  to  make  any  appropriation  or  levy 
a  tax  to  pay  interest  on  them.  The  certificates  having  been 
issued  and  the  debt  contracted  in  direct  violation  of  law,  they 
were  void,  and  the  debt  being  void,  the  interest  must  be 
equally  void,  and  the  levy  of  the  tax  to  pay  it  is  as  effectually 
prohibited  as  to  incur  or  pay  the  principal  debt.  The  inter- 
est is  as  much  a  debt  as  the  principal  on  which  it  accrues,  and 
can  be  no  more  lawful  or  binding.  It  then  follows  that  the 
appropriation,  and  levy  of  this  tax  to  pay  interest  on  these 
temporary  loans,  were  void,  and  have  no  legal  force. 

But  it  is  claimed  that  this  is  but  anticipating  the  revenue 
already  levied  and  to  be  collected,  and  these  loans  are,  there- 
fore, not  indebtedness.  They  purport  to  bind  the  city,  and  if 
it  was  not  for  the  prohibition,  the  city  could  be  sued  on  them, 
and  a  recovery  had,  because  they  are  debts.  They  are  not 
drawn,  so  far  as  we  can  see,  against  the  revenue  or  tax  levied 
for  any  particular  year,  nor  do  they  state  that  they  can  be  paid 
only  out  of  that  particular  tax  or  fund.  When  these  debts 
were  contracted,  the  city  officials,  no  doubt,  expected  them  to 
be   paid   out  of  the   fund  levied  for  the  purpose,  and  if  not, 


1877.]  Law  et  al.  v.  The  People  ex  rel.  399 

Opinion  of  the  Court. 

then  out  of  some  other  fund,  either  then  or  afterwards  to  be 
levied  and  collected,  and  the  lender  expected  to  receive  his 
money,  without  regard  to  the  source  from  whence  it  came. 

This  is  not  an  anticipation  of  revenue  provided;  it  is  issu- 
ing certificates  of  indebtedness,  attempting  to  bind  the  city  for 
their  payment. 

In  the  case  of  TJie  City  of  Springjield  v.  Edwards,  84  111. 
626,  we  pointed  out  the  manner  in  which  revenue  already 
levied  and  to  be  collected  might  be  anticipated  Avithout  the 
city  becoming  indebted,  or  violating  the  constitutional  or  stat- 
utory prohibition,  and  the  questions  presented  by  this  record 
are  essentially  the  same  as  in  that,  and  must  be  governed  by 
that  case.  In  that  case  it  was  held  that  the  tax  upon  which  the 
warrant  is  drawn  must  at  the  time  be  actually  levied,  and  the 
delivery  of  the  warrant  on  the  treasury  must  have  the  legal 
effect  and  operate  as  a  contract  between  the  corporation  and 
the  person  receiving  the  warrant,  that  the  city  shall  thereby 
incur  no  liability  whatever.  In  such  a  case  there  is  no  debt 
incurred,  because  the  warrant  on  the  treasurer  is  received  for 
the  work  done  or  the  articles  furnished.  The  one  thing  is 
given  and  received  for  the  other,  and  the  transaction  closed  on 
the  part  of  the  city,  leaving  no  future  obligation,  either  abso- 
lute or  contingent,  upon  it,  whereby  its  debts  are  increased. 
"But  until  a  tax  is  levied,  there  is  nothing  in  existence  to  be 
exchanged ;  and  an  obligation  to  levy  a  tax  in  the  future  for 
the  benefit  of  a  particular  individual,  necessarily  implies 
the  existence  of  a  present  debt  in  favor  of  the  individual, 
against  the  corporation,  which  he  is  lawfully  entitled  to  have 
paid  by  the  levy .  If  the  making  of  the  appropriation  and  issu- 
ing and  accepting  a  warrant  for  its  payment  does  not  have  the 
effect  of  relieving  the  corporation  of  all  liability,  or,  in 
other  words,  if  it  incurs  any  liability  thereby,  it  must,  mani- 
festly, incur,  either  absolutely  or  contingently,  a  debt.  Where 
a  warrant  or  order,  payable  from  a  specific  appropriation  of  a 
tax  levied  but  not  yet  collected,  is  accepted  in  exchange  for 
services  rendered  or  to  be  rendered,  or  for  materials  furnished 
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or  to  be  furnished,  so  that  there  is,  in  fact,  the  exchange  of 
one  thing  for  another,  the  duty  remains  for  the  proper  officers 
to  collect  and  pay  over  the  tax  in  accordance  with  the  appro- 
priation— but  obviously,  for  any  failure  in  that  regard,  the 
remedy  must  be  against  the  officers,  and  not  against  the  cor- 
poration, for,  otherwise,  a  contingent  debt  would  in  this  way 
be  incurred  by  the  corporation.^' 

The  theory  is,  that  a  corporation  which  has  reached  the  con- 
stitutional limit  of  its  power  to  create  indebtedness,  may,  when 
a  tax  is  levied,  but  not  collected,  draw  against  the  fund  thus 
levied  and  provided,  although  not  in  the  treasury,  and  thus 
appropriate  and  virtually  assign  the  amount  specified  in  the 
warrant  on  the  treasury,  to  the  person  to  whom  it  is  issued 
and  delivered,  and  that  amount,  being  assigned  or  set  apart 
to  him,  when  collected  he  has  the  right  to  receive,  and  it  be- 
comes the  duty  of  the  officers  to  collect  and  pay  it  to  him ; 
and  failing  in  their  duty,  he  would  have  an  action  against 
them  for  its  recovery.  But  with  a  corporation  thus  situated, 
the  legal  effect  of  the  issuing  and  receiving  of  the  warrant  is, 
that  the  person  receiving  an  assignment  or  appropriation  of  so 
much  of  the  specific  tax  already  levied,  and  against  which  the 
warrant  is  drawn,  by  receiving  it,  discharges  the  corporation 
from  all  liability  on  account  of  the  services  or  articles  for 
which  it  is  drawn,  and  agrees  to  look  to  the  tax  thus  levied 
and  appropriated,  and  to  the  officers,  for  his  pay,  and  he 
thereby  discharges  the  corporation  from  any  and  every  kind  of 
liability  therefor.  In  such  a  case  the  warrant  is  given  and 
received  in  full  satisfaction  for  the  services  rendered  or  the 
material  furnished. 

Where  a  corporation  is  thus  situated,  and  it  hires  labor  or 
purchases  material,  as  it  can  incur  no  debt,  it  may,  in  thus 
hiring  or  purchasing,  agree  to  thus  transfer  so  much  of  the 
tax  then  levied  as  will  pay  for  the  same,  to  the  person  perform- 
ing labor  or  furnishing  material.  And  in  case  a  corporation 
was  so  situated,  and  the  agreement  was  not  so  expressed  in 
terms,  the  law  would  imply  such  an  agreement,  and  not  that 
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the  corporation,  having  no  power  to  create  a  debt,  could  be  sued 
and  a  recovery  had  on  such  a  contract. 

Officers  rendering  services,  and  persons  furnishing  articles 
of  property  to  the  State,  know  that  it  can  not  be  sued  and  a 
recovery  had,  and  yet  the  State  experiences  no  difficulty  in  pro- 
curing all  of  either  that  is  desired.  When  either  are  fur- 
nished, on  adjusting  the  account,  the  Auditor  of  Public 
Accounts  draws  his  warrant  on  the  Treasurer  for  its  payment, 
and  if  the  taxes  have  been  collected,  and  the  money  is  in  the 
treasury  belonging  to  the  fund  against  which  the  warrant  is 
drawn,  the  Treasurer  pays  it,  but  if  not,  the  person  owning 
the  warrant  holds  it  until  the  funds  are  collected  and  are  in 
the  treasury  for  its  payment.  Nor  do  these  warrants  draw 
interest,  and  yet,  so  far  as  our  knowledge  extends,  most  per- 
sons are  willing,  if  not  anxious,  to  serve  the  State,  or  furnish 
it  with  articles  it  may  need ;  and  this,  too,  notwithstanding 
the  State  is  prohibited  from  borrowing  but  a  limited  sum  of 
money,  and  incurs  no  legal  liability  by  drawing  such  warrants. 
Then  why  may  not  the  great,  populous  and  wealthy  city  of 
Chicago,  containing,  as  it  does,  great  financial  ability,  with  the 
same  laws  for  collecting  revenue,  produce  the  same  results? 
We  are  unwilling  to  believe  it  can  not  be  done. 

If,  under  the  language  of  this  provision  of  the  constitution 
and  the  charter,  it  could  be  possible  for  a  city,  after  it  has 
reached  the  limit,  to  create  a  further  debt,  still  it  is  not  shown 
that  these  certificates  are  of  that  character.  And  when  it  is 
shown  that  they  are  beyond  the  limit,  we  must  presume,  from 
that  fact,  that  they  are  prohibited  by  these  provisions.  The 
prescribed  limit  is  shown  to  have  been  more  than  reached  be- 
fore they  were  issued,  and  the  transaction,  on  its  face,  falls 
within  the  prohibition,  and  in  the  absence  of  evidence  that 
they  grew  out  of  a  transaction  sanctioning  their  issue,  if  such 
can  exist,  they  must  be  held  void.  To  hold  otherwise  would 
place  the  burthen  of  proving  that  unlawful  which  both  the 
constitution  and  charter  have  expressly  prohibited,  upon  the  per- 
son objecting  to  their  validity.  Being  prohibited  in  general 
26—87  III. 
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terms,  if  they  fall  within  any  exception,  it  is  for  the  holder  to 
show  it,  and  not  the  tax-payer.  We  have,  in  the  light  of  the 
able  and  exhaustive  arguments  filed  in  this  case,  reviewed  the 
case  of  Springfield  v.  Edwards,  supra,  but  are  unable  to  change 
or  modify  the  views  there  expressed.  We  are  satisfied  we 
announced  the  rule  as  it  is  imperatively  required  by  both  the 
language  and  spirit  of  the  constitution  and  the  charter,  and 
we  must  adhere  to  that  decision. 

It  is  not  claimed  that  the  general  law,  under  which  the  city 
is  acting,  confers  power  to  levy  a  tax  to  provide  a  fund  to 
entertain  official  visitors  of  the  city,  but  it  is  contended  that 
the  amendment  to  the  former  charter,  approved  the  9th  of 
March,  1867,  (Private  Laws,  vol.  1,  p.  771,)  does,  in  terms, 
confer  the  power;  and  inasmuch  as  that  provision  is  not  repug- 
nant to  the  present  charter,  by  force  of  the  sixth  section  of  the 
general  law  the  power  may  be  lawfully  exercised.  That  sec- 
tion provides  that  all  laws  and  parts  of  laws  not  inconsistent 
with  the  general  law,  shall  continue  in  force  and  be  applicable 
to  any  city  or  village  adopting  the  general  law,  the  same  as 
though  the  change  of  organization  had  not  taken  place.  Is, 
then,  that  amendment  continued  in  force  ?  We,  from  the  lan- 
guage employed,  can  only  suppose  that  all  laws  and  parts  of 
laws  conferring  ordinary  corporate  powers  were  intended  to 
be  preserved,  and  not  such  as  were  unusual  or  extra  corporate 
powers.  This  power,  it  is  believed,  is  seldom  conferred  on 
municipalities,  and,  in  the  very  nature  of  things,  can  not  be 
held  a  necessary  or  proper  corporate  power.  We  are  at  a  loss 
to  })erceive  in  what  manner  its  exercise  can  be  conducive  to 
the  well  being  of  the  inhabitants  of  the  city,  or  it  could  in  the 
slightest  degree  advance  their  prosperity,  or  protect  them  in 
any  of  their  rights,  or  promote  and  advance  morality  or  good 
order. 

The  62d  section  of  the  general  law  is  full  and  explicit  in 
conferring  powers  on  the  city,  and  this  is  not  of  the  number. 
And  even  if  the  sixth  section  is  not  in  conflict  with  the  con- 
stitution, we  must  hold  that  it  only  intended  to  keep  in  force 
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laws  conferring  the  usual  and  necessary  corporate  powers  ;  and 
this  amendment  is  not  of  that  character.  We  are,  therefore, 
of  opinion  the  amendment  of  the  previous  charter  is  incon- 
sistent with  the  present  charter,  and  the  tax  was  not  legally 
levied  to  provide  this  fund. 

It  is  urged,  against  the  validity  of  the  entire  city  tax,  that 
the  ordinance  making  the  various  appropriations  for  the  fiscal 
year  is  void,  because  in  its  title  is  used  the  word  "common,^' 
instead  of  the  word  ^^city''  council,  as  required  by  the  pres- 
ent charter.  At  the  time  this  ordinance  was  adopted,  no  elec- 
tion had  been  held  after  the  adoption  of  the  present  charter, 
and  the  councilmen  elected  under  the  old  charter  were  still 
performing  the  duties  devolved  on  the  legislative  department 
of  the  city  government,  and  it  may  be  that  body  was  still  the 
common  council,  until  new  aldermen  were  elected,  and  if  so, 
the  title  was  strictly  accurate.  But  be  that  as  it  may,  the  two 
terms  are  so  nearly  precisely  the  same  in  meaning,  that  we 
regard  it  immaterial  which  term  was  used  in  such  an  ordinance. 
Even  if  the  word  "city^'  should,  technically,  have  been  used, 
the  adoption  of  the  words  ^^ common  council^'  would  not  be 
ground  for  holding  the  ordinance  void. 

The  other  questions  presented  by  the  record  and  not  here 
considered  are  fully  discussed  by  my  brother  Scott,  and  I 
therefore  refrain  from  their  discussion. 

As  to  all  but  the  city  taxes,  we  perceive  no  error  in  the 
judgment,  and  it  is  to  that  extent  affirmed.  But  for  the  errors 
indicated  in  the  city  tax,  the  judgment  as  to  them  is  reversed, 
and  the  cause  remanded,  that  the  court  below  may  render 
judgment  for  the  amount  of  that  tax  legally  levied,  after  de- 
ducting the  illegal .  portions  from  th'e  gross  sums  appearing 
against  the  several  tracts  or  lots  of  ground. 

Judgment  affirmed  in  part  and  reversed  in  part. 
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Mr.  Justice  Scott: 

Involved  in  this  litigation  are  State  and  county  taxes^  city 
taxes^  toAvn  and  park  taxes,  and  special  taxes  imposed  for  local 
improvements,  and  levied  by  virtue  of  different  corporate 
authorities,  under  the  sanction  of  numerous  acts  of  the  Gen- 
eral Assembly.  The  discussion  has  assumed  a  wide  range, 
and  embraces  a  great  number  of  matters  which,  it  is  insisted, 
affect  fatally  the  validity  of  the  taxes  for  which  judgment  is 
sought  against  lands  in  which  contestants  allege  they  had  an 
interest,  some  going  to  the  whole  tax  and  others  only  to  parts 
or  particular  taxes,  but  it  is  not  deemed  necessary  to  consider 
any  except  such  as  are  relied  upon  in  argument. 

An  objection  urged  is,  the  valuation  upon  which  the  taxes 
were  extended  was  void,  because  it  was  the  result  of  the  ille- 
gal action  of  the  State  Board  of  Equalization,  and  being  void, 
under  the  doctrine  laid  down  in  Town  of  Lebanon  v.  Ohio  and 
Mississippi  Railway  Co.  77  111.  539,  the  taxes  extended  thereon 
are  also  void.  That  which  is  said  to  render  the  action  of  the 
State  board  illegal  is,  they  first  ascertained  that  all  property  in 
the  State,  both  real  and  personal,  had  been  assessed  for  the 
year  the  taxes  were  extended  at  fifty  per  cent  of  its  cash  value, 
and  then  proceeded  to  assess  for  taxation  property  of  railroad 
and  other  private  corporations,  at  the  same  proportion  of  its 
cash  value. 

Under  our  constitution,  all  needful  revenue  shall  be  levied 
by  a  tax  on  the  valuation,  so  that  every  person  or  corporation 
shall  pay  a  tax  in  proportion  to  his  or  its  property.  What- 
ever rules  may  be  adopted  to  carry  out  this  provision  of  the 
constitution,  should  be  with  a  view  to  produce  that  result. 
Accordingly,  it  is  made  the  duty  of  assessors,  and  the  State 
Board  of  Equalization,  so  far  as  it  is  charged  with  that  duty, 
to  assess  all  personal  property  at  its  "  fair  cash  value,'^  and 
all  real  estate  at  a  ^^  price  it  would  bring  at  a  fair,  voluntary 
sale."  However  desirable  it  may  be  that  all  assessments 
should   be  made  on  that  basis,  it  is  known  such  a  result  has 
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never  yet  been  reached.  When  the  State  board  came  together, 
their  first  duty  Avas,  to  ascertain,  as  nearly  as  practicable,  on  what 
basis  the  valuations  of  both  real  and  personal  property  had 
been  made.  That  was  indispensable  to  any  just  equalization 
of  values.  They  found  all  valuations  of  real  and  personal  prop- 
erty had,  in  fact,  been  made  on  a  basis  of  fifty  per  cent  of  its 
cash  value,  and  expressed  their  finding  in  a  resolution  adopted. 
Had  the  board  resolved  all  property  in  the  State  had  been 
assessed  at  its  fair  cash  value  by  the  local  officers,  for  taxation, 
it  would  not  have  changed  the  actual  fact  with  which  the 
board  had  to  deal.  Common  honesty  required  the  board  to 
declare  the  exact  truth,  as  we  have  no  doubt  was  done,  from 
the  best  information  attainable.  It  was  a  fact  within  their  juris- 
diction to  find,  and  if  fairly  done,  and  from  the  most  reliable 
information  in  their  possession,  we  are  not  aware  such  a  find- 
ing can  be  reviewed  by  any  court  or  by  any  tribunal. 

It  will  be  conceded  the  statute  makes  it  the  duty  of  the 
State  board  to  assess  corporate  property  at  its  fair  cash  value. 
Previous  decisions  of  this  court  so  declare  the  rule.  Pointer  \. 
Rockford,  Rock  Island  and  St.  Louis  Railroad  Co.  76  111.  561 ; 
Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Cole,  75  111. 
591.  No  omission  of  that  duty  is  shoAvn.  As  we  understand 
the  record,  the  State  board  did  estimate  the  fair  cash  value  of 
all  that  class  of  property  which  the  law  made  it  their  duty  to  do, 
and  their  action  in  that  respect  is  not  called  into  question.  As 
we  have  seen,  all  other  property  in  the  State  had  been  assessed 
at  one-half  its  cash  value.  Under  the  law,  the  State  board 
had  no  power  to  increase  the  aggregate  valuation  beyond  one 
per  cent  on  such  aggregate  assessed  valuation.  It  became  a 
question,  what  was  to  be  done?  Whatever  may  be  the  statu- 
tory injunction  as  to  making  valuations  of  property  for  taxa- 
tion, the  controlling  authority  as  contained  in  the  constitution 
is,  it  shall  be  so  valued  that  every  person  and  corporation  shall 
pay  a  tax  in  proportion  to  his  or  its  property.  Under  the 
circumstances,  had  the  State  board  set  down  the  property  of 
corporations  at  its  fair  cash  value,  as  ascertained  for  the  pur- 
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pose  of  taxation,  then  such  property  would  have  been  subjected 
to  an  increased  taxation  in  proportion  to  property  of  other 
owners,  which  the  constitution  positively  inhibits.  Observing 
the  constitutional  injunction,  rather  than  a  literal  compliance 
with  the  statute,  the  State  board  equalized  the  valuations  of 
that  class  of  property  at  the  same  ratio  adopted  by  local  officers 
in  fixing  valuations  of  other  property  in  their  several  locali- 
ties. Any  other  rule  would  have  been  most  unjust  as  well  as 
in  contravention  of  the  constitution.  Under  the  rule  adopted, 
every  person  and  corporation  is  made  to  pay  a  tax  in  propor- 
tion to  the  value  of  his  or  its  property.  It  was  the  only  rule 
that  could  have  been  adopted  to  secure  anything  like  uni- 
formity in  valuations  for  taxation.  A  strict  observance  of  the 
statute,  in  that  respect,  would  have  worked  manifest  injustice, 
as  well  as  a  plain  violation  of  that  constitutional  requirement, 
that  the  burden  of  taxation  should  be  made  to  bear  equally 
upon  all  property,  whether  owned  by  private  persons  or  by 
corporations.  That  which  the  constitution  imposed  was  the 
higher  duty,  and  the  State  board  was  not  at  liberty  to  disre- 
gard its  provisions.  This  view  of  the  law  is  sanctioned  in 
Bureau  County  v.  ChicagOy  Burlington  and  Quincy  Railroad 
Co.  44  111.  229. 

It  was  obligatory  upon  the  State  board  to  equalize  valuations 
of  property  under  the  law,  as  the  same  had  been  certified  by 
the  local  officers  making  the  same,  and  it  is  difficult  to  appre- 
ciate the  argument,  the  State  board  had  no  authority  to  equal- 
ize the  valuations  of  property  on  the  basis  of  fifty  per  cent 
of  its  cash  value.  What  possible  difference  could  it  make 
whether  the  State  board  regarded  the  valuations  of  property 
made  by  local  assessors  as  having  been  made  upon  a  basis  of 
fifty  per  cent,  or  upon  its  fair  cash  value  ?  In  either  case  it 
was  the  duty  of  the  State  board  to  equalize  the  valuations  as 
they  came  before  them.  Great  difficulty  has  always  been  expe- 
rienced in  arriving  at  just  valuations  of  property  for  taxation, 
and,  as  yet,  no  great  accuracy  has  ever  been  attained;  but  it 
has   never  been   understood,   every  inequality  in  that  respect 
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would  vitiate  the  Avliole  assessment.  Should  entire  uniformity 
and  accuracy  in  valuations  of  property  for  revenue  purposes 
be  exacted^  it  would  be  impossible  to  collect  either  State  or 
municipal  taxes.  Bureau  County  v.  Chicago,  Burlington  and 
Quincy  Railroad  Co.  44  111.  229;  Chicago  and  Northwestern 
Railway  Co.  v.  Boone  County,  44  111.  240. 

Among  the  taxes  contested  is  one  levied  upon  property  in 
the  city  of  Chicago,  to  meet  an  appropriation  made  by  ordi- 
nance to  pay  interest  on  what  are  termed  ^^  temporary  loans/' 
and  that,  it  is  said,  is  illegal.  It  may  be  assumed,  as  proven, 
the  appropriations  made  were  for  the  payment  of  interest  on 
^^  temporary  loans  ^^  for  the  fiscal  year  from  April  1,  1875,  to 
April  1,  1876,  and  being  the  fiscal  year  for  which  the  taxes 
contested  were  levied.  The  controller  is  positive  in  his  state- 
ment, the  appropriation  ordinance  contains  no  appropriation 
for  interest  on  "temporary  loans ^^  prior  to  that  date.  Elabor- 
ate arguments  have  been  made  on  this  branch  of  the  case,  and 
the  difficult  questions  raised  have  been  the  subject  of  much 
discussion  and  reflection  on  the  part  of  the  court. 

The  restriction  upon  the  power  of  municipalities  to  contract 
indebtedness  is  contained  in  the  first  clause  of  section  12, 
article  9,  of  the  constitution:  "No  county,  city,  township, 
school  district,  or  other  municipal  corporation,  shall  be  allowed 
to  become  indebted,  in  any  manner  or  for  any  purpose,  to  an 
amount,  including  existing  indebtedness,  in  the  aggregate 
exceeding  five  per  centum  on  the  value  of  the  taxable  property 
therein,  to  be  ascertained  by  the  last  assessment  for  State  and 
county  taxes  previous  to  the  incurring  of  such  indebtedness." 
Prior  to  the  adoption  of  the  present  constitution,  the  funded 
debt  of  the  city  of  Chicago  exceeded  the  limitation  fixed  by 
that  instrument,  and  has  not  since  been  reduced.  There  is, 
also,  what  is  called  a  "  floating  indebtedness,'^  of  many  thous- 
and dollars,  in  addition  to  the  bonded  indebtedness,  much  of 
which,  if  not  all,  has  been  contracted  since  the  adoption  of 
the  constitution;  but  the   amount  of  that   indebtedness,  and 
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when  contracted,  are  not,  in  my  view,  matters  that  affect  the 
decision  of  the  questions  made. 

The  direct  question  comes  up  for  decision,  can  a  municipal 
corporation,  the  indebtedness  of  which  exceeds  the  constitu- 
tional limitation,  anticipate  the  taxes  levied  for  any  cur- 
rent year,  so  as  to  make  them  available  for  that  fiscal  year? 
Limitations  imposed  by  the  constitution,  in  such  matters  as 
we  are  considering,  should  be  construed  with  reference  to 
existing  facts,  and  with  a  view  to  the  practical  working  of 
that  instrument.  Such  literal  construction  should  not  be 
adopted  as  would  defeat  the  object  to  be  attained.  It  was,  no 
doubt,  the  purpose  in  framing  the  constitution  to  afford  pro- 
tection to  municipal  corporations.  They  constitute  efficient 
aid  to  government,  that  can  not  well  be  dispensed  with.  Self- 
preservation  is  a  right  inherent  in  everything  capable  of  exer- 
cising it,  and  may  be  said  to  pertain  to  artificial  as  well  as 
natural  persons.  Unless  prohibited  by  positive  law,  a  muni- 
cipal corporation  may  do  all  things,  fairly  within  the  scope  of 
powers  conferred,  to  accomplish  the  purposes  for  which  it  was 
created.  Only  general  powers  can  be  conferred  upon  munici- 
pal corporations,  and  from  that  source  must  be  inferred  all 
necessary  power  to  render  practicable  that  which  is  conferred 
by  the  general  terms  employed.  Express  authority  is  given 
to  do  many  things  for  the  protection  of  the  life  and  property 
of  the  citizen,  and  with  that  grant  of  power  must  necessarily 
be  connected  authority  to  provide  for  the  expenses  attendant 
upon  the  maintenance  of  municipal  government;  otherwise, 
the  grant  of  power,  however  comprehensive,  would  be  value- 
less and  unavailing.  The  taxes  levied  for  any  year  should  be 
for  the  expenses  of  that  fiscal  year.  Unless  such  taxes  can  be 
anticipated  in  some  mode,  it  is  not  practicable  to  make  them 
available  for  that  purpose.  It  is  a  matter  of  which  courts 
must  take  judicial  notice,  that  taxes  levied  for  any  one  year 
are  seldom,  if'  ever,  all  collected  within  that  fiscal  year. 
Accordingly,  when  appropriations  for  ordinary  expenses  have 
been  made,  and  taxes  levied  to  meet  the  same,  the  revenue  so 
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appropriated^  in  legal  contemplation,  is  regarded  as  already 
in  the  treasury  of  the  corporation  imposing  such  taxes.  The 
principle  is,  that  when  taxes  have  been  levied  to  meet  lawful 
appropriations,  the  corporate  authorities  may  proceed  with  the 
expenditure  of  such  funds  for  the  purposes  for  which  the  levies 
were  made,  in  anticipation  of  their  collection.  This  view  of 
the  law  has  been  distinctly  recognized  by  this  court  in  NenJcWs 
case,  80  111.  592.  Other  courts,  where  the  constitutions  of  the 
States  contain  provisions  similar,  if  not  identical  with  our 
own,  as  to  limitations  upon  contracting  municipal  indebted- 
ness, have  reached  the  same  conclusions.  Grant  v.  City  of 
Davenport,  36  Iowa,  396 ;  People  v.  Pacheco,  27  Cal.  175 ;  State 
V.  Ifaberry,  7  Ohio  State  E.  522;  Reynolds  v.  Mayor,  13  La. 
Ann.  426.  Appropriations  for  ordinary  municipal  expenses 
may  be  made  in  anticipation  of  taxes  levied  in  any  year,  and 
contracts  payable  out  of  such  appropriations  when  the  revenue 
shall  be  collected,  is  not  regarded,  in  any  just  sense,  as  con- 
tracting indebtedness  by  the  corporation.  The  revenue  has 
already  been  provided  and  set  apart  for  a  specific  purpose,  and, 
in  contemplation  of  law,  it  is  in  the  treasury  of  the  corpora- 
tion. It  is  obvious,  therefore,  if  the  appropriations  do  not 
exceed  the  taxes  levied  for  payment  of  the  same,  no  additional 
corporate  indebtedness  is  created. 

Assuming,  as  I  do,  the  proposition,  a  municipal  corporation 
may  appropriate  its  revenues  in  anticipation  of  their  receipt, 
as  effectually  as  when  actually  in  its  treasury,  may  be  main- 
tained both  on  principle  and  authority,  the  question  recurs, 
what  is  the  most  feasible  mode  of  anticipating  such  taxes? — 
and  no  better  plan  suggests  itself  than  by  ^'  temporary  loans. ^' 
It  has  for  its  support  considerations  of  convenience  and  econo- 
my. It  is  not  practicable  to  agree  with  persons  in  the  service 
of  the  corporation,  in  the  various  departments,  to  wait  for 
their  w^ages  until  the  revenues  for  the  year  in  which  the  ser- 
vices were  rendered  have  been  collected.  That  might,  in 
many  instances,  be  beyond  the  term  of  their  employment.  An 
insuperable  objection  to  that  mode  of  defraying  all  ordinary 
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expenses  for  any  year  out  of  the  revenue  of  that  year,  is,  the 
taxes  so  levied  are  not  all  collected  within  the  fiscal  year  in 
which  the  services  were  rendered.  No  prudent  man  would 
undertake  to  manage  his  private  affairs  in  that  way.  Implied 
in  the  power  to  make  such  "  temporary  loans  '^  in  anticipation 
of  taxes  levied,  is  the  authority  to  pay  interest  on  the  same 
as  an  incident  to  the  principal  thing  done.  One  is  as  lawful 
as  the  other.      City  of  Galena  v.  Corwith,  48  111.  423. 

But  the  question  of  most  seeming  difficulty  is,  whether 
^Hemporary  loans/^  effected  with  a  view  to  anticipate  the 
revenue  of  any  fiscal  year,  is  contracting  municipal  indebted- 
ness, in  the  sense  that  term  is  used  in  the  constitution.  I  am 
of  opinion  it  is  not.  Both  principal  and  interest  of  such  ''  tem- 
porary loans  ^^  are  payable  out  of  the  revenues  for  the  fiscal 
year  for  which  they  were  made.  It  can  make  no  possible  dif- 
ference, in  a  legal  point  of  view,  whether  the  revenues  for  any 
fiscal  year  are  anticipated  in  this  mode  to  raise  funds  for  imme- 
diate use  with  which  to  defray  ordinary  expenses  for  which 
appropriations  have  been  made,  or  whether  it  is  done  by  con- 
tracts with  persons  in  the  service  of  the  corporation  to  wait 
for  their  wages  until  the  revenues  of  that  particular  year,  as  a 
matter  of  fact,  come  into  the  treasury.  The  former  would  be 
a  practical  and  economical  way  of  anticipating  such  revenues, 
while  the  latter  would  involve  the  necessity  of  paying  increased 
wages  for  everything  done  for  the  corporation,  which  would 
be  equivalent  to  a  discount  of  the  usual  rate  of  interest  for 
that  period,  if  not  greatly  in  excess  of  it.  The  cases  cited, 
sujpra,  sustain  the  view  of  the  law  we  have  taken.  The  same 
cases  were  cited  by  this  court  in  The  City  of  Springfield  v. 
Edwards,  84  111.  626,  and  the  rule  recognized  in  them  was 
assented  to  by  the  members  of  the  court  concurring  in  that 
opinion,  with  two  qualifications :  first,  the  tax  appropriated 
must,  at  the  time,  be  actually  levied ;  and  second,  by  the  legal 
effect  of  the  contract  between  the  corporation  and  the  indi- 
vidual, made  at  the  time  of  the  appropriation,  and  issuing  and 
accepting  an  order  on  the  treasury  for  its  payment  when  col- 
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lected,  must  operate  to  prevent  any  liability  on  the  contract 
against  the  corporation.  It  was  there  said,  the  principle  is, 
there  is  in  such  cases  no  debt,  because  one  thing  Is  simply 
given  and  accepted  in  exchange  for  another.  That  is  the  pre- 
cise case  presented  by  this  record.  All  ^'  temporary  loans  ^^ 
for  which  appropriations  for  the  payment  of  interest  were 
made,  were  obtained  after  the  1st  day  of  April,  1875,  and,  so 
far  as  we  can  know,  both  principal  and  interest  were  specific- 
ally made  payable  out  of  the  revenue  of  that  fiscal  year.  No 
proof  is  made  to  the  contrary,  and  no  presumptions  will  be 
indulged  they  will  not  be  paid  in  that  way.  Sufficient  appro- 
priations were  made  for  that  distinct  purpose,  and,  in  the 
absence  of  proof,  it  must  be  understood  that  which  the  law 
requires  the  municipal  officers  to  do  will  be  done. 

Whether  there  are  "temporary  loans,''  that  were  contracted 
in  previous  years,  that  constitute  municipal  indebtedness,  and 
therefore  invalid,  because  inhibited  by  the  constitution,  is  a 
question  not  before  us,  nor  does  it  in  any  way  affect  the  pres- 
ent decision,  and  for  that  reason  I  forbear  to  remark  upon  it. 

The  point  is  made,  the  Revenue  act,  in  that  provision  which 
requires  the  State  Board  of  Equalization  to  "  value  railroad 
track''  and  divide  the  aggregate  between  the  several  counties 
and  other  municipalities,  in  proportion  to  the  length  situated 
therein,  violates  th^  rule  of  uniformity  which  the  constitution 
requires  shall  be  observed  in  valuations  of  property  for  taxa- 
tion. The  reason  assigned  is,  it  deprives  counties,  towns  and 
cities  of  the  value  of  this  class  of  property  situated  within 
their  limits  as  a  basis  for  local  taxation.  As  the  taxes  in  this 
case  were  levied  on  the  basis  indicated,  it  is  said  that  all  taxes, 
except  State  taxes,  are  alike  unequal  and  void,  because  the  law 
fixes  a  basis  of  assessment  forbidden  by  the  constitution. 

The  fallacy  of  this  argument  is,  it  rejects  the  definition  given 
by  this  court  in  Porter  v.  RooTcford,  Rock  Island  and  St.  Louis 
Railroad  Co.  76  111.  561,  of  this  class  of  property,  that  a  railroad 
and  its  equipments  "constitute  a  single,  entire  property." 
As  was  said  in  that  case^  "  the  cost  of  construction  in  any  par- 
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ticular  town  or  county  affords  no  criterion  of  the  value  of  that 
portion  of  the  road,  for  every  mile  of  the  road  is  equally  indis- 
pensable to  its  existence  as  a  whole^  and  contributes  propor- 
tionally to  its  principal  earnings.^'  It  may  be  that  in  centres 
of  traffic  a  limited  number  of  feet^  or  rods,  of  a  railroad  may 
earn,  by  way  of  rent  from  other  companies,  a  large  percentage 
on  its  cost,  exceeding  the  proportion  earned  by  the  balance  of 
the  road  in  its  ordinary  and  legitimate  business;  but  it  is 
apprehended  such  increased  earnings  are  due  to  the  fact 
such  companies  have  extended  lines  that  bring  the  products 
and  trade  of  a  wide  expanse  of  country  over  them,  and  but 
for  such  extended  lines  crowding  business  into  great  centres, 
no  such  rents  could  be  realized.  It  is  in  that  way  every  mile 
of  the  road,  whether  in  one  county  or  another,  without  refer- 
ence to  its  actual  cost  in  any  locality, — whether  laid  with 
steel  or  iron  rails,  or  over  land  worth  much  or  little,  measured 
by  acreage, — '^  contributes  proportionally  to  its  principal  earn- 
ings.^' What  may  be  the  relative  value  of  lands  in  the  several 
counties  over  which  the  track  is  laid,  is  not  a  pertinent  in- 
quiry in  assessing  the  value  of  the  ti^ach  as  such.  Its  use  by 
the  railroad  company  is  exclusive  for  a  single,  definite  purpose, 
and  it  is  worth  no  more  in  one  locality  than  another  for  road- 
bed. Keeping  in  view  the  fact  a  railroad  and  its  equipments 
must  be  regarded  for  most,  if  not  all,  purposes  ^^as  a  unit,'' 
or  as  constituting  a  "  single,  entire  property,"  the  mode  pre- 
scribed in  the  statute  for  assessing  it  for  taxation  is  one  that 
best  observes  that  rule  of  uniformity  which  the  constitution 
enjoins. 

The  State  Railroad  Tax  Cases,  2  Otto,  575,  arose  under  the 
laAvs  of  Illinois,  in  which  the  precise  point  was  made  as  in 
that  case,  that  "the  railroad  track,  capital  stock  and  fran- 
chise is  not  assessed  in  each  county  where  it  lies,  according  to 
its  value  there,  but  according  to  an  aggregate  value  of  the 
whole,  in  which  the  county,  city  and  town  collects  taxes  accord- 
ing to  the  length  of  the  track  within  its  limits,"  and,  in  a  well 
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reasoned  opinion,  this  provision  of  our  Revenue  act  was  sus- 
tained. 

Among  appropriations  made  was  one  making  provision  for 
the  expenses  of  the  offices  of  assessor  and  tax  commissioner 
within  the  city  of  Chicago,  and  objection  is  urged  against  the 
tax  levied  to  pay  the  same,  on  the  ground  there  could  be  no 
such  officers  in  that  city  under  the  General  Incorporation  act. 
The  city  became  incorporated,  under  the  general  law,  April 
23,  1875,  and  on  the  3d  day  of  May,  1875,  the  city  council, 
by  ordinance,  declared  all  municipal  officers  in  office  at  that 
date  should  continue  in  office,  and  exercise  the  same  powers 
and  perform  the  same  duties  as  before,  until  their  successors 
should  be  elected  and  qualified,  and  until  otherwise  provided 
by  law  or  ordinance.  It  was  declared  in  Tlie  People  v.  Brown, 
83  111.  95,  the  organization  of  a  city  under  the  General  Incor- 
poration act  determines  the  tenure  of  all  offices  under  its 
special  charter,  except  such  as  are  within  the  saving  clause  of 
that  act.  The  saving  clause,  however,  includes  no  such  offi- 
cers as  assessor  and  tax  commissioner;  but  under  the  general 
law  the  'city  council  had  the  power,  in  its  discretion,  from  time 
to  time,  by  ordinance  passed  by  a  vote  of  two-thirds  of  all 
the  aldermen  elected,  to  provide  for  the  election  by  the  legal 
voters  of  the  city,  or  the  appointment  by  the  mayor,  with  the 
approval  of  the  city  council,  of  certain  enumerated  officers, 
and  "such  other  officers  as  may  by  said  council  be  deemed 
necessary  or  expedient.^^  Under  the  comprehensive  power 
conferred,  no  reason  is  perceived  why  the  city  council  could 
not,  in  its  discretion,  subject  to  constitutional  restrictions,  cre- 
ate any  office  it  deemed  necessary  to  the  efficient  administration 
of  the  city  government  established,  and  provide  for  filling  such 
offices  by  election  or  appointment.  That  discretion  existed, 
and,  in  the  absence  of  evidence  to  the  contrary,  the  presump- 
tion ought  to  be  indulged,  the  city  council  had,  in  some  lawful 
way,  exercised  the  discretionary  power  with  which  it  is  clothed, 
in  the  creation  of  such  offices,  or  else  it  would  not  have  been 
guilty  of  the  extreme  folly  of  making  appropriations  for  pay- 
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ing  the  expenses  of  sucli  offices  when  none  existed.  In  a  col- 
lateral proceedings  there  is  no  warrant  for  declaring  the 
incumbents  were  not  rightfully  exercising  the  functions  of 
such  offices,  and  entitled  to  receive  the  emoluments  connected 
therewith. 

A  sum  insignificant  in  amount  was  also  appropriated  to  pay 
expenses  of  entertaining  official  visitors,  and  the  point  is 
pressed  on  the  attention  of  the  court,  but  not  with  much 
earnestness,  that  that  is  an  illegal  purpose,  and  hence  the 
tax  levied  to  pay  the  same  is  void.  No  Avarrant  is  found  in 
the  General  Incorporation  act  for  any  such  appropriations, 
but  the  special  charter  under  which  the  city  had  been  incor- 
porated contained  a  provision  expressly  authorizing  expendi- 
tures for  entertainment  of  official  visitors.  By  a  provision  in 
the  general  law,  cities  adopting  it  may  still  exercise  such  pow- 
ers as  were  conferred  by  the  special  charters  under  which  they 
had  previously  been  incorporated  as  are  not  inconsistent  w^ith 
the  General  Incorporation  act.  That  was  so  declared  in  The 
People  v.  Brown,  cited  supra.  No  conflict  exists  between  that 
provision  of  the  special  charter  authorizing  expenditures  for 
entertaining  official  visitors,  and  the  general  law,  and  as  to  the 
propriety  of  such  appropriations,  that  is  with  the  city  council. 

It  is  suggested  the  enacting  clause  of  the  appropriation 
ordinance  of  June  30, 1875,  is  not  in  conformity  with  the  stat- 
ute, and  for  that  reason  is  void.  The  alleged  error  consists  in 
the  use  of  the  word  " common, ^^  instead  of  "city  council.'^ 
It  admits  of  some  discussion  which  was  the  most  appropriate 
term  to  use ;  still,  the  error  insisted  upon,  if  error  at  all,  is 
not  of  sufficient  gravity  to  vitiate  an  ordinance  in  all  other 
respects  lawfully  adopted.  "Common  counciP^  and  "city 
council,^^  if  not  equivalent  expressions,  the  shade  of  diffi9r- 
ence  in  meaning  is  so  slight  as  to  be  scarcely  appreciable. 
Both  expressions  are  used  as  convertible  terms  to  represent 
the  legislative  department  of  a  city  government. 

It  is  shown  the  appropriation  ordinance  was  published  in 
the  corporation  newspaper  within  a  few  days  after  its  passage, 
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and  afterwards  in  a  German  newspaper^  and  in  pamphlet  form, 
with  other  proceedings  of  the  city  conncil.  That  was  a  suffi- 
cient publication,  and  the  objection  it  was  not  published  as  an 
ordinance  seems  hypercritical.  What  possible  diiference  can 
it  make  whether  it  was  published  separately  or  with  other  pro- 
ceedings of  the  corporation  ?  In  either  case  it  would  be  pub- 
lished as  an  ordinance,  and  that  is  sufficient. 

Although  it  is  insisted  in  argument  a  part  of  the  town  taxes 
included  in  the  judgment  rendered  against  the  property  of 
contestants  are  illegal,  we  do  not  find  that  any  specific  objec- 
tion was  relied  on  in  the  court  belo^Y.  There  is  the  general 
objection  in  the  13th  specification,  the  "  alleged  State,  county, 
town,  village,  city,  and  other  taxes,  and  each  of  them,  are  and 
is  invalid  and  unauthorized,  and  if  not  in  whole,  then  in  part.^' 
But  wherein  the  town  taxes,  or  any  part  of  them,  are  invalid, 
is  not  set  forth,  except  in  a  general  way,  that  the  assessments 
and  valuations  upon  which  the  taxes  purport  to  rest  for  their 
validity,  are  "  illegal,  unauthorized,  and  void.'^ 

Our  views  on  the  general  objection  taken  have  been  ex- 
pressed in  considering  other  points  made  in  the  argument,  and 
it  is  a  matter  of  grave  doubt  whether  counsel  ought  to  be  per- 
mitted, in  this  court,  to  insist  upon  specific  objections  not 
shown  by  the  record  to  have  been  made  in  the  court  below. 
Such  a  rule  might  lead  to  mischievous  results  to  the  public 
interest,  and  induce  endless  and  expensive  litigation.  Where 
any  specific  or  merely  formal  defects  exist,  it  is  possible  they 
might  be  obviated  by  proof  or  by  amendments  to  the  record, 
under  our  statute,  which  allows  liberal  amendments  in  tax 
proceedings.  Such  amendments  as  could  be  made  in  personal 
actions  are  allowable,  and  any  omission  or  defective  act  of  any 
officer  connected  with  the  assessment  or  levying  of  such  taxes, 
in  the  discretion  of  the  court,  may  be  corrected,  supplied  and 
made  to  conform  to  law,  either  by  the  court  or  by  the  person 
in  the  presence  of  the  court  from  whose  neglect  or  default  the 
same  was  occasioned.  Hence  the  necessity  that  all  specific  as 
well   as   general   objections  should  be  distinctly  made  in  the 
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court  below^  that  an  opportunity  might  be  afforded  the  State 
to  make  the  proceedings  conform  to  law,  if  it  were  possible  to 
do  so  by  amendments. 

But  waiving  this  view,  we  may,  however,  consider  such  ob- 
jections made  in  argument  if  maintainable  as  would  affect 
substantially  the  justness  of  the  taxes  contested. 

As  we  understand  counsel,  the  objections  insisted  upon  are 
only  to  a  part  of  the  town  taxes.  The  point  is  made  that, 
under  the  4th  section  of  article  4,  Township  Organization  act, 
the  electors  in  the  towns  of  North,  South  and  West  Chicago 
had  no  power  to  vote  town  taxes.  That  may  be,  but  we  do 
not  understand  the  taxes  litigated  were  so  levied.  It  was 
shown  the  county  board  of  Cook  county  ascertained  and 
allowed,  and  the  county  clerk  extended,  the  taxes  required  to 
be  raised  in  these  several  towns,  and  that  was  regular,  under 
section  7,  article  13,  of  the  Township  Organization  act. 

It  is  said  the  ^^  park  taxes  ''  for  West  Chicago  were  extended 
on  the  assessments  as  returned  by  the  town  assessor,  except  as 
to  railroad  property,  and  that,  it  is  contended,  was  irregular. 
It  is  claimed  these  particular  taxes  should  have  been  extended 
in  conformity  with  sections  126,  127,  128  of  the  Revenue  act. 
That,  we  think,  is  a  misapprehension  of  the  law.  This  is  a 
local  tax,  and,  under  the  second  section  of  the  act  in  relation 
to  ^'  parks  and  boulevards,^^  "  park  taxes  '^  are  to  be  upon 
*^  real  and  personal  property  within  such  town  according  to 
the  assessment  roll  as  returned  for  the  purposes  of  State  and 
county  taxation  next  preceding  the  estimate  ^^  authorized  to  be 
made.  That  provision  of  the  Revenue  law  that  requires  cer- 
tain taxes  specified  shall  be  extended  upon  valuations  pro- 
duced by  the  equalizations  and  assessments  by  the  State  Board 
of  Equalization,  does  not  include  within  it  taxes  for  "park 
purposes,"  such  as  are  included  in  this  judgment.  Besides, 
the  objection  insisted  upon  in  no  manner  affects  the  justness 
of  the  taxes  levied.  The  property  subject  to  taxation  bears 
the  same  relative  proportion  of  the  burden  imposed  that  it 
would  have  done  had  it  been  extended  on  the  equalized  valua- 
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tion  as  made  by  the  State  board.  But  it  was  extended  in 
accordance  with  the  law  which  authorized  the  imposition  of 
such  taxes,  and  that  was  the  only  regular  mode  that  could  be 
adopted. 

The  case  in  hand  presents  some  questions  about  which  I  am 
not  entirely  free  from  doubt,  and  impresses  the  mind  with  the 
exceeding  great  difficulty  experienced  in  making  assessments 
and  collecting  revenues  where  so  many  kinds  of  taxes  are 
involved  under  a  complicated  revenue  system.  In  the  same 
proceeding  may  be  involved  State  and  county  taxes,  munici- 
pal taxes,  park  taxes,  special  assessments  and  special  taxes  for 
local  improvements,  and  assessed  by  diiferent  corporate  bodies 
under  distinct  enabling  acts.  That  some  slight  errors  may 
intervene,  is  to  be  expected,  and  I  am  more  than  ever  im- 
pressed with  the  reasonableness  of  the  rule  declared  in  Pur- 
rington  v.  The  People,  79  111.  11,  that  merely  formal  objections 
to  municipal  and  other  taxes  should  not  be  entertained  when 
the  irregularities  complained  of  do  not  aifect  unjustly  the  inter- 
ests of  the  citizen.  Every  one  ought  to  be  willing  to  bear  his 
just  proportion  of  the  burden  of  taxation.  A  tax  is  treated 
by  writers  on  political  economy  as  a  "just  debt,^'  due  from 
the  citizen  to  the  State,  for  protection  to  life  and  property, 
that  he  is  under  both  moral  and  legal  obligations  to  discharge, 
and  the  withholding  of  which  is  deemed  a  public  wrong.  It 
is  said  the  obligation  proceeds  from  the  highest  considerations 
that  concern  the  public  welfare.  The  captious  objector  is  one 
who  is  unwilling  to  pay  a  due  proportion  of  the  expenses  of 
government  that  secures  that  protection  to  his  property  that 
gives  it  all  the  value  it  has,  and  without  which  he  could  not 
enjoy  it.  Without  such  protection,  it  would  be  a  prey  to  every 
lawless  depredator  who  might  possess  sufficient  physical  power 
to  appropriate  it  to  his  individual  use. 

Our  law  is,  that  all  taxes  shall  be  levied  by  valuation,  so 
that  every  person  and  corporation  shall  pay  a  tax  in  propor- 
tion to  the  value  of  his  or  its  property,  and  such  taxes  shall 
be  uniform  in  respect  to  persons  and  property  within  the  juris- 
27—87  III. 
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diction  of  the  body  imposing  the  same.  But  exact  uniformity, 
either  in  respect  to  persons  or  property,  is  not  attainable.  An 
approximation  to  such  a  result  is  all  that  can  be  expected.  All 
property,  were  it  possible,  should  be  made  to  bear  its  just  bur- 
den of  taxation,  but  mere  irregularities  that  may  intervene, 
either  in  making  valuations  or  in  levying  taxes,  will  not  vitiate 
the  tax,  unless  Avhere  it  is  apparent  such  irregularities  affect 
substantially  the  justness  of  the  tax  levied,  or  debars  the  citi- 
zen of  some  important  right  secured  by'  law. 

It  is  a  cardinal  principle,  every  tax  should  be  so  contrived 
as  to  take  from  the  people  as  little  as  possible  over  what  it 
brings  to  the  treasury  of  the  body  imposing  it.  It  ought  not 
to  be  Avasted  upon  unnecessary  officers,  nor  frittered  away  by 
forfeitures  suffered  to  the  State — a  practice  now  much  resorted 
to,  as  it  seems  to  be  favored  by  the  existing  Revenue  law.  In 
this  way  a  tax  is  sometimes  rendered  more  burdensome  to  the 
people  than  beneficial  to  the  State.  Some  system  ought  to  be 
adopted  that  would  induce  prompt  payment  of  all  taxes 
imposed.  Such  a  result  would  lessen,  in  a  great  degree,  the 
aggregate  amount  of  taxes  required  to  be  levied.  Uncer- 
tainty in  taxation  encourages  persons  who  would  pay  no  taxes 
whatever  unless  the  law  seized  their  property  and  appropriated 
it  to  that  purpose.  Deficiencies  arising  from  non-payments 
must  be  made  up  in  some  way  from  other  tax-payers,  and  their 
burdens  in  this  respect  are  unjustly  increased.  Uniformity  in 
payment  of  taxes  is  quite  as  indispensable  as  uniformity  in 
levying  taxes,  to  effect  the  purpose  of  the  constitution,  that 
every  person  or  corporation  shall  be  compelled  to  pay  a  tax  in 
proportion  to  the  value  of  his  or  its  property. 

The  present  is  a  time  of  unusual  financial  embarrassment, 
and  even  needful  tax  becomes  a  burden  on  the  owner  of  prop- 
erty, but  there  exists  no  authority  in  courts  to  relax  the  rules 
of  law  on  that  account.  A  precedent  set  now  in  that  respect 
would  be  productive  of  evil  results  when  this  great  depression 
is  removed,  as  it  must  needs  soon  be,  and  would  thereafter 
embarrass  the   collections   of  revenues   indispensable  to  the 


1877.]  Law  et  al.  v.  Tpie  People  ex  rel.  419 

Mr.  Justice  Dickey,  dissenting. 

government  of  a  prosperous  people.  Great  care  should  be 
taken  to  levy  no  more  tax  than  is  needful,  and  prompt  pay- 
ment should  be  enforced. 

There  is  and  can  be  no  just  ground  for  complaint  that  the 
property  of  contestants  in  this  case  has  been  made  to  bear 
more  than  its  just  burden  of  taxation,  and  in  my  opinion  the 
judgment  ought  to  be  affirmed  as  to  all  the  taxes  litigated. 

All  the  members  of  the  court  concur  in  this  opinion  except 
as  to  what  is  said,  as  to  the  validity  of  taxes  levied  by  the  city 
of  Chicago  to  pay  interest  on  temporary  loans,  and  also  as  to 
the  taxes  levied  by  the  city  to  pay  expenses  for  entertaining 
official  visitors.  The  views  of  the  majority  of  the  court  upon 
those  questions  are  expressed  in  the  opinion  of  the  court  in 
this  case  delivered  by  Mr.  Justice  Walker. 

Mr.  Justice  Dickey  dissenting,  on  certain  points: 

I  concur  fully  with  the  views  of  the  court  on  all  the  ques- 
tions passed  upon  in  this  case,  except  tAvo. 

I  can  not  agree  to  the  views  entertained  by  the  majority  of  the 
court,  as  to  the  illegality  of  the  city  tax  for  interest  on  "tempo- 
rary loans,^^  or  as  to  the  supposed  illegality  of  the  city  tax 
for  money  to  entertain  official  visitors. 

The  latter  is  a  matter  of  comparatively  small  moment,  and 
on  that  subject  little  need  be  said.  By  a  provision  of  the 
charter  of  the  city  of  Chicago,  express  power  is  given  to  the 
city  to  make  appropriations  for  that  purpose.  There  is  nothing 
in  the  general  law  for  the  reorganization  of  cities,  under  which 
that  city  was  working  at  the  time  of  this  appropriation,  in 
[any  manner  inconsistent  Avith  that  provision  in  the  old  statute. 
In  section  six  (6)  of  art.  one  (1)  of  the  general  law,  it  is  pro- 
vided that  "  from  the  time  of  such  change  of  organization 
^  ^  ^  all  laAvs  or  jparts  of  laAvs,  not  inconsistent  with  the 
provisions  of  this  act^  shall  continue  in  force  and  applicable 
to  any  such  city,  the  same  as  if  such  change  of  organization 
had  not  taJcen  place.''  I  can  not  think  that  Avhen  the  statute 
expressly  declares  that  in  such  case,  all  parts  of  laAvs,  not  in- 
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consistent,  etc.,  shall  continue  in  force  the  same  as  though 
such  change  had  not  taken  place,  it  meant  to  save  only  laws 
conferring  usual  corporate  powers  not  inconsistent  with  the  act. 
Such  powers  are  conferred  by  the  general  act  itself  and  need 
no  such  saving.  There  are  two  classes  of  repeal  by  implication. 
First,  where  a  new  statute  contains  provisions  so  inconsistent 
with  any  provision  of  a  former  statute  that  they  can  not  stand 
together,  the  former  statute  must  yield,  and  cease  to  be  opera- 
tive. Second,  where  a  new  statute  seems  to  cover  a  subject 
fully,  so  that  it  makes,  of  itself,  a  complete  system  of  law  on 
the  subject,  (so  much  so  that  it  is  fairly  inferrable  that  the 
legislature  intended  it  as  a  substitute  for  all  former  laws  on 
that  subject,)  it  is  held  that  the  former  statutes  cease  to  be 
operative,  although  the  former  statute  may  not  be  strictly  in- 
consistent with  the  latter.  If  this  clause  of  section  six  had 
been  left  out,  it  is  plain  that  this  general  law  would  have  been 
construed  to  be  a  substitute  for  all  former  statutes  forming  part 
of  the  old  charter  of  a  city  adopting  the  general  act.  It  seems 
to  me  the  object  of  this  clause  in  section  six  was  to  exclude  that 
conclusion,  and  that  is  its  only  office.  Any  other  construction 
makes  that  clause  a  dead  letter.  If  it  does  not  save  such 
special  provisions  as  the  one  in  question,  it  does  not  save  any 
thing,  for,  only  special  provisions  of  the  old  charter,  not  re- 
pugnant to  any  clause  of  the  new,  needed  to  be  preserved  by 
means  of  section  six.  It  was  inserted  for  some  purpose,  and 
if  possible  some  effect  ought  to  be  attributed  to  it. 

The  matter  of  the  tax  "for  interest  on  temporary  loans'^  is 
of  much  greater  moment,  and  that  subject  I  feel  it  my  duty  to 
discuss  more  at  large. 

The  statute  requires  of  every  city  the  passage  of  an  annual 
appropriation  bill,  appropriating  such  sums  as  maybe  deemed 
necessary  to  defray  all  necessary  expenses  and  liabilities  of  such 
corporation,  specifying  the  objects  for  which  such  appropria- 
tions are  made,  and  the  amount  appropriated  for  each  object. 
(Hev.  Stat.  227,  sec.  89.)     This  is   in  anticipation  of  the  tax 


1877.]  Law  et  al.  v.  The  People  ex  rel.  421 

Mr.  Justice  Dickey,  dissenting. 

\levy.  The  statute  also  requires  that  the  city  council  shall 
ascertain  the  total  amount  of  all  appropriations  legally  made, 
and  to  be  assessed  and  collected,  and  that  an  ordinance  shall 
be  passed  levying  and  assessing  such  amount  so  ascertained, 
etc.  A  copy  of  this  last  ordinance  is  certified  to  the  county 
clerk,  and  he  is  to  extend  the  tax  at  a  rate  which  will  produce 
the  amount  so  ascertained  and  certified.  Upon  this,  the  collec- 
tor's warrant  is  founded,  as  regards  city  taxes.  In  the  case  at 
bar  all  this  was  done. 

It  is  objected  that  so  much  of  the  appropriation  bill  as  pro- 
fesses to  appropriate  money  '^  for  interest  on  temporary  loans," 
is  unlawful  and  void,  and  this  because,  before  and  at  the  time  of 
the  passage  of  the  ordinance,  the  city  of  Chicago,  being  already 
indebted  largely  beyond  the  limit  in  the  constitution,  could  not 
lawfully  become  farther  indebted,  and  hence  could  not  law- 
fully make  temporary  loans,  or  provide  for  paying  interest 
thereon. 

The  items  in  this  appropriation,  alleged  to  be  subject  to  this 
objection,  are  $40)000  for  interest  on  temporary  loans  for  the 
water  fund,  $25,000  for  interest  on  temporary  loans  for  the 
fire  department,  $25,000  for  interest  on  temporary  loans  for 
the  police  department,  and  $48,690  for  interest  on  temporary 
loans  (purpose  not  specified)  included  in  the  item  of  $300,000, 
appropriated  in  part  for  interest  on  bonded  debt. 

Are  temporary  loans,  here  referred  to,  unlawful  ?  According 
to  the  opinion  of  this  court  in  the  late  case  of  The  City  of 
Springfield  v.  Edioards,  84  111.  626,  loans  by  a  city,  in  excess 
of  the  constitutional  limitation,  when  made  on  the  credit  of  the 
city,  Sire  in  violation  of  the  constitution  and  void;  but  such 
loans,  when  made  on  the  credit  merely  of  taxes  already  levied, 
and  in  course  of  collection,  as  I  understand  that  opinion,  are 
not  forbidden  by  the  constitution,  for  they,  in  no  sense,  con- 
stitute a  debt  of  the  city.     In  that  case  this  court  said : 

^'  Appellant  contends  that  when  liabilities  are  created  and 
appropriations  are  made,  which  are  within  the  limits  of  the 
revenue  accruing,  to  meet  them,  they  are  not  debts,  within  the 
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meaning  of  the  prohibition  of  the  constitution;  and  that  tem- 
porary loans  are  not,  when  within  the  limits  of  the  revenue 
expected  to  be  realized. 

''The  first  branch  of  this  position  has  support  in  Grant  v. 
Tlie  City  of  Davenport  et  al.  36  Iowa,  396,  People  v.  Pacheco, 
27  Cal.  175,  Koppekus  v.  State  Capitol  Commissioners,  16  id. 
253,  The  State  v.  3IcAuley,  15  id.  455,  The  State  v.  Medherry 
et  al  7  Ohio  St.  522,  and  State  v.  Mayor,  23  La.  An.  358. 

''These  cases  maintain  the  doctrine  that  revenues  may  be 
appropriated  in  anticipation  of  their  receipt,  as  effectually  as 
when  actually  in  the  treasury ;  that  the  appropriation  of 
moneys  when  received  meets  the  services  as  they  are  rendered, — 
thus  discharging  the  liabilities  as  they  arise,  or  rather  antici- 
pating and  preventing  their  existence. 

"  In  this  view,  Ave  are  only  prepared  to  yield  our  assent  to  the 
rule  recognized  by  the  authorities  referred  to,  with  this  quali- 
fication :  First,  the  tax  appropriated  must,  at  the  time,  be 
actually  levied ;  second,  by  the  legal  effect  of  the  contract  be- 
tween \\\Q  corporation  and  the  individual,  made  at  the  time  of 
the  appropriation,  the  appropriation,  and  issuing  and  accepting 
of  a  warrant  or  order  on  the  treasury  for  its  payment,  must 
operate  to  prevent  any  liability  to  accrue  on  the  contract 
against  the  corporation. 

"The  principle,  as  we  understand,  is,  there  is,  in. such  case, 
no  debt,  because  one  thing  is  simply  given  and  accepted  in 
exchange  for  another.  When  the  appropriation  is  made  and 
the  warrant  or  order  on  the  treasury  for  its  payment  is  issued 
and  accepted,  the  transaction  is  closed  on  the  part  of  the  cor- 
poration—  leaving  no  future  obligation,  either  absolute  or 
contingent,  upon  it,  whereby  its  debt  may  be  increased.  But 
until  a  tax  is  levied,  there  is  nothing  in  existence  which  can 
be  exchanged;  and  an  obligation  to  levy  a  tax  in  the  future, 
for  the  benefit  of  a  particular  individual,  necessarily  implies 
the  existence  of  a  present  debt  in  favor  of  the  individual  against 
the  corporation,  which  he  is  lawfully  entitled  to  have  paid  by 
the  levy.     If  the  making  of  the  appropriation  and  issuing  and 
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accepting  a  warrant  for  its  payment  does  not  have  the  effect 
of  relieving  the  corporation  of  all  liability,  or,  in  other  words, 
if  it  incurs  any  liability  thereby,  it  must  manifestly  incur, 
either  absolutely  or  contingently,  a  debt. 

""  Where  a  warrant  or  order,  payable  from  a  specific  appro- 
priation of  a  tax  levied  but  not  yet  collected,  is  accepted  in 
exchange  for  services  rendered  or  to  be  rendered,  or  for  mate- 
rials furnished  or  to  be  furnished,  so  that  there  is,  in  fact,  but 
the  exchange  of  one  thing  for  another,  the  duty  remains  for 
the  proper  officers  to  collect  and  pay  over  the  tax  in  accordance 
with  the  appropriation — but,  obviously,  for  any  failure  in  that 
regard,  the  remedy  must  be  against  the  officers  and  not  against 
the  corporation,  for,  otherwise,  a  contingent  debt  would,  in 
this  way,  be  incurred  by  the  corporation.^^ 

On  a  careful  examination  of  the  record  in  this  case,  nothing 
is  found  tending  to  show  that  the  appropriations  in  question 
were  made  for  an  illegal  purpose,  or  that  the  loans  contem- 
plated in  the  ordinance,  and  on  which  interest  was  to  be  paid, 
were  to  be  effected  in  any  manner  not  sanctioned  in  the  opin- 
ion in  the  Springfield  case. 

Testimony  was  heard,  showing,  that  on  April  1,  1875  (the 
beginning  of  the  fiscal  year  in  question),  the  funded  debt  of 
the  city  of  Chicago  was  $13,500,000,  and  that  it  had  not  been 
less  than  that  amount  since  the  first  of  July,  1870;  that  on 
April  1,  1875,  the  floating  debt  of  the  city,  evidenced  by  cer- 
tificates on  which  money  had  been  borrowed,  during  the  year 
ending  on  that  day,  was  about  $3,000,000 ;  that  the  amount 
of  such  certificates  was  more  in  1874  than  in  1873,  and  was 
more  in  1873  than  in  1872. 

This  bonded  debt  of  $13,500,000  was  in  existence  at  the 
time  of  the  adoption  of  the  constitution.  This  debt  was  then 
secured  by  bonds,  with  interest  coupons  attached,  and  these 
interest  coupons  bore  interest  after  due,  as  is  usual  with  all 
coupons  attached  to  such  bonds.  The  constitution  in  no  way 
affected  that  indebtedness.  When  it  declared  that  this  city 
should  not  become  further  indebted  until  this  debt  should  be 
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reduced  below  the  constitutional  limit^  it  was  not  intended 
that  this  bonded  debt,  already  contracted,  should  not  continue 
to  bear  interest  and  grow  greater  by  the  accumulation  of  in- 
terest, if  the  city  was  unable  to  pay  the  interest  as  it  fell  due, 
nor  was  it  intended  by  that  provision  of  the  constitution  that 
the  city  should  not,  from  time  to  time,  have  power  to  make 
appropriations,  and  assess  and  levy  taxes  for  the  purpose  of 
paying  interest  upon  that  bonded  debt,  or  for  the  purpose  of 
paying  interest  upon  the  interest  mentioned  in  the  coupons,  if, 
by  any  misfortune  or  misadventure,  the  revenue  of  the  city, 
for  any  given  year  or  years,  should  not  be  sufficient  to  pay 
necessary  current  expenses,  and  also,  at  the  same  time,  to  pay 
the  coupons  as  they  fell  due,  and  the  interest  upon  coupons 
past  due. 

It  is  well  to  remember,  in  this  connection,  that  in  1871  the 
principal  part  of  this  city,  with  its  personal  property,  was  de- 
stroyed by  fire.  This  record  shows,  that  part  of  the  money 
for  which  this  bonded  debt  was  contracted,  was,  at  that  time, 
in  the  city  treasury,  and  was  destroyed  at  the  same  time. 

It  ought  not  to  be  thought  strange,  if,  in  the  three  and  a 
half  years  which  intervened  between  that  great  calamity  and 
the  time  of  the  passage  of  the  ordinance  in  question,  on  April 
30,  1875,  the  amount  of  revenue  actually  collected  from  an 
impoverished  people  may  not  have  been  sufficient  to  pay  the 
necessary  current  expenses  of  the  city,  and  at  the  same  time 
to  pay  and  discharge  the  accruing  interest  upon  this  enormous 
bonded  debt.  In  such  case,  it  was  the  duty  of  the  city  to 
apply  its  revenues  first  to  the  discharge  of  its  current  expenses. 
The  unpaid  interest  upon  the  bonded  debt,  in  such  case,  must 
have  remained  in  the  hands  of  the  coupon  holders,  bearing 
interest,  unless  the  city  borrowed  the  money  to  promptly  pay 
oif  the  coupons.  This  could  only  be  done  by  substituting  for 
the  coupon  debt,  interest  bearing  evidences  of  debt  in  some 
other  form.  To  borrow  money  to  take  up  these  interest 
bearing  coupons,  even  on  the  credit  of  the  city,  in  such  case 
involved  no  violation  of  the  constitution,  either  in   letter  or 
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spirit.  The  making  of  such  loans  created  no  debt — it  simply 
substituted  one  form  of  interest  bearing  security  for  another. 
Such  transactions  are  properly  denominated  ''  temporary  loans/' 
and  the  payment  of  interest  upon  such  loans  is  not  unlawful. 

Nor  is  it  to  be  thought  strange  if,  in  1874,  temporary  loans 
were  made,  in  the  way  suggested,  for  the  purpose  of  meeting 
lawful  liabilities  growing  out  of  this  bonded  debt,  which  was 
made  before  the  constitution ;  and  if  this  was  accomplished  by 
merely  substituting  one  kind  of  interest-bearing  paper  for 
another,  no  debt  was  thereby  created.  If  this  were  done,  it 
was  not  unlawful  for  the  city  to  provide  for  taking  up  such 
certificates  of  1874,  by  temporary  loans  in  1875,  nor  was  it 
unlawful  to  provide  for  the  payment  of  interest  upon  such 
proposed  temporary  loans. 

The  items  for  interest  on  temporary  loans  for  water,  fire 
and  police  departments,  relate  clearly  to  necessary  current 
expenses.  On  the  principle  of  the  Edwards  case,  the  tax  levy 
of  the  fiscal  year  of  1875  might  lawfully  be  anticipated  by 
interest  bearing  certificates,  payable  only  out  of  that  levy,  and 
given  directly  in  payment  for  services  rendered  or  materials 
furnished,  or  given  for  money  to  pay  for  such  services  or 
materials.  To  meet  these  current  expenses,  and  to  pay  the 
accrued  interest  on  the  bonded  debt,  (whether  evidenced  by 
coupons  or  by  certificates  substituted  therefor,)  it  was  known 
to  the  city  council  ready  money  would  be  needed  before  the 
tax  levy  of  that  year  could  be  collected,  and  to  meet  this  want 
the  appropriation  bill  in  question  seems  properly  and  lawfully 
to  provide  for  the  payment  of  interest  on  temporary  loans,  to 
be  effected  in  a  lawful  manner  and  for  these  lawful  purposes. 
It  is  not  to  be  assumed  that  the  appropriation  was  for  an 
unlawful  end,  if  its  language  is  consonant  with  a  lawful  pur- 
pose. It  is  not  to  be  assumed  that  the  term  "temporary 
loans''  means  loans  to  be  effected  upon  the  credit  of  the  city, 
where  such  loans  would  be  unlawful,  unless  such  a  meaning 
is  unequivocally  shown  by  the  context  and  the  circumstances 
under  which  the  words  were  used. 
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The  meaning  of  a  statute  or  ordinance  is  to  be  sought  from 
its  Avords  alone^  if  they  are  unambiguous  and  not  qualified  by 
other  parts  of  the  same  instrument.  If  the  words  are  not 
unequivocal — are  open  to  construction— then  they  are  to  be 
so  construed,  if  it  can  reasonably  be  done,  as  to  express  and  pro- 
vide for  that  which  may  be  lawful,  though  its  words  may  be 
capable  of  a  construction  expressive  of  an  unlawful  purpose. 
This  is  according  to  the  canons  of  construction. 

Following,  then,  the  teachings  of  the  opinion  in  the  Ed- 
wards case,  the  words  "  temporary  loans,^^  for  current  expenses 
of  any  kind,  must  not  be  construed  to  be  loans,  made  on  the 
credit  of  the  city,  upon  contracts  from  which  a  liability,  either 
absolute  or  contingent,  can  accrue  against  the  city,  but  these 
words  must,  in  such  case,  be  construed  to  mean  such  loans  as 
may  be  made,  after  the  levy,  not  on  the  credit  of  the  city  but 
upon  the  credit,  merely,  of  the  tax  levy,  and  payable  only  out 
of  the  fund  to  arise  from  the  collection  thereof.  The  term 
^'  temporary  loans,^^  in  this  ordinance,  must,  by  all  rules  laid 
down  by  the  authorities,  be  held  to  mean  such  as  may  lawfully 
be  made,  if  any  such  can  be  lawfully  made,,  and  must  not,  in 
such  case,  be  taken  to  mean  such  as  the  law  and  constitution 
forbid. 

To  validate  a  contract  (made  for  the  purpose  of  anticipating 
the  collection  of  the  tax)  relating  to  necessary  current  expenses, 
according  to  the  rule  laid  down  in  the  Edwards  case,  it  was 
only  necessary  that  the  tax,  at  the  time  of  making  the  contract, 
should  be  actually  levied,  and  that  the  legal  effect  of  the  con- 
tract should  be  such  that  it  does  not  operate  so  as  to  incur  any 
liability  on  the  part  of  the  city,  either  absolute  or  contingent. 
The  principle  is,  that  when  the  order  on  the  treasury  is  issued 
and  accepted,  the  transaction  is  closed  on  the  part  of  the  cor- 
poration, leaving  no  future  obligation,  either  absolute  or  con- 
tingent, upon  the  city,  whereby  its  debt  may  be  increased. 
It  follows,  that  temporary  loans  to  raise  money  for  a  lawful 
purpose,  not  made  on  the  credit  of  the  city,  but  merely  on  the 
credit  of  taxes  already  levied,  are  not  forbidden.     The  legal 
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effect  of  such  transaction  does  not  operate  to  create  any  liability 
ai>'ainst  the  citv  on  the  contract  of  loanincr.  The  tax  is  actu- 
ally  levied,  and  when  the  certificate  or  order  on  the  treasury 
for  the  payment  of  the  loan  is  issued  and  accepted,  the  trans- 
action is  closed  on  the  part  of  the  city.  There  is,  in  fact,  an 
exchange  of  one  thing  for  another,  and  nothing  remains  but 
the  duty  of  the  officers  to  collect  and  pay  over  the  tax  in 
^accordance  with  the  appropriation.  For  a  failure  in  this  re- 
gard the  holder  of  the  certificate  has  his  remedy  against  the 
officers,  and  not  against  the  city. 

The  only  question  presented  in  this  record  is,  whether  this 
court  will  permit  the  collector  to  perform  this  duty  thus  im- 
posed upon  him. 

It  is  contended,  that  tax  levy  is  unlawful,  because,  before 
December,  1875,  unlawful  temj)orary  loans  had  been  made  by 
the  comptroller,  to  which  this  tax,  if  collected,  will  be  unlaw- 
fully applied.  This,  if  true,  can  not  affect  the  question  of  the 
legality  of  the  tax,  and  the  proof  fails  to  show  that  the  allega- 
tion is  true,  in  fact. 

If  the  ordinance  making  the  appropriation,  and  the  ordi- 
nance for  the  levy  of  the  tax,  were  valid  when  passed,  they 
ire  still  valid.  The  subsequent  acts  of  the  comptroller,  though 
'unlawful,  can  not  invalidate  ordinances  valid  at  their  passage, 
nor  can  the  tax  be  invalidated  by  any  such  cause.  The  objec- 
tion, to  be  effective,  must  reach  and  nullify  the  ordinances  on 
I  which  the  tax  levy  is  founded.  If  they  be  valid,  all  else  must 
'stand. 

If  a  statute  for  appropriation,  passed  by  the  General  As- 
|sembly,  seems,  on  its  face,  to  be  for  a  purpose  not  obnoxious 
to  any  provision  in  the  constitution,  it  would  not  be  compe- 
tent to  call  the  State  Auditor,  or  members  of  the  finance  com- 
mittee who  prepared  the  bill,  to  prove  that  the  estimates  which 
led  to  its  enactment,  related  to  a  subject  matter  touching 
which  appropriations  were  forbidden  by  the  constitution;  nor 
could  such  statute  be  invalidated  in  court,  by  proving  that, 
under  like  statutes,  former  State  officers  had  allowed  claims, 
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and  paid  out  money  upon  them^  for  purposes  forbidden  by  the 
constitution. 

Upon  the  same  principle^  the  validity  of  an  ordinance  which, 
on  its  face,  seems  not  obnoxious  to  any  provision  of  the  stat- 
ute or  of  the  constitution,  can  not  be  assailed  in  court  by  proof 
that  the  estimates  which  led  to  its  passage  related  to  a  subject 
matter  in  relation  to  which  appropriations  are  forbidden  by 
law  or  by  the  constitution,  or  by  proof  that  taxes  collected 
under  former  ordinances  of  the  same  kind  had  formerly  been 
misapplied  by  the  city  officers,  and  paid  out  for  purposes  thus 
forbidden. 

Nor  is  it  perceived,  from  this  record,  that  any  unlawful  acts 
are  brought  home  to  the  comptroller.  It  is  true,  part  of  the 
loans  for  the  fiscal  year  of  1874  were  taken  up  by  money  aris- 
ing from  temporary  loans  made  in  the  fiscal  year  of  1875.  It 
is  insisted,  that,  by  law,  the  loans  of  1874  were  chargeable 
only  to  the  fund  arising  from  the  tax  levy  of  that  year,  and 
could  not  lawfully  be  paid  out  of  any  other  or  subsequent  fund. 
This  position  is  sound  on  the  rule  announced  in  the  Edwards 
case,  if  it  were  shown  that  the  temporary  loans  of  1874  so 
taken  up  were  made  for  the  current  expenses  of  that  year.  If 
made  on  account  of  liabilities  in  1874,  which  lawfully  grew 
out  of  and  constituted  part  of  the  liability  of  the  city  on 
account  of  the  bonded  debt,  which  existed  before  the  adoption 
of  the  constitution,  then  these  temporary  loans  of  1874  were 
valid  obligations  upon  the  city,  not  dependent  alone  upon  any 
special  fund  of  1874  for  their  payment,;  and  in  such  case  it 
was  not  unlawful  for  the  comptroller  to  take  up  such  tempo- 
rary loans  of  1874  by  money  raised  by  like  temporary  loans 
made  in  1875.  The  proof  fails  to  show  that  the  temporary 
loans  of  1874,  so  taken  up,  were  not  of  a  character  approved 
by  the  law,  and  sanctioned  by  the  constitution. 

It  is  not  sufficient  to  invalidate  an  appropriation,  (whether 
made  by  the  legislature  of  a  State  or  the  city  council  of  a  city,) 
to  show  that  it  may  be  for  a  purpose  forbidden  by  the  constitu- 
tion.    The  burden  of  showing  the  illegality  of  the  ordinance 
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in  question,  rested  upon  appellant.  Such  an  ordinance  can  not 
be  set  aside  on  this  ground,  unless  it  is  made  to  appear  clearly 
and  affirmatively  that  it  is  for  a  purpose  not  warranted  by  law. 
Unless  the  objector  has  shown  that  these  appropriations  for 
interest  on  temporary  loans,  were  made,  when,  under  the  con- 
stitution and  law,  no  lawful  temporary  loans  could  be  made 
or  that  provision  had  been  made  by  ordinance  to  appropriate 
this  tax  to  interest  on  a  class  of  temporary  loans  which  are 
forbidden,  the  objection  can  not  properly  prevail.  Nothing 
in  this  record  approaches  such  a  showing. 

It  is  shown  by  the  proofs,  that  the  bonded  debt  of  this  city 
was  not  less  than  $13,500,000,  at  the  time  of  the  adoption  of 
the  constitution,  and  that  the  interest  on  that  debt,  runs  at  a 
rate  of  from  six  to  eight  per  cent.  Assume,  if  you  please,  that 
this  interest  was  promptly  paid  for  1870  and  for  1871.  In  Octo- 
ber, 1871,  the  chief  part  of  the  city  was  consumed  by  fire.  In 
1872  it  lay  in  ashes,  and  its  citizens  were,  with  Herculean  energy, 
re-building.  It  will  not  be  an  unreasonable  presumption, 
that  no  more  money  could  be  raised  by  taxation  in  1872  than 
was  demanded  for  current  expenses  of  that  year.  It  is  known 
to  this  court  that  a  very  large  part  of  the  tax  levied  for  1873 
could  not  be  collected,  because  this  court  decided  that  ^^the 
city  tax  act,^'  under  which  it  was  levied,  was  so  imperfect  that 
it  could  not  be  made  effective.  It  is  fair  to  assume  that,  for 
that  year,  no  more  taxes  were  collected  than  was  needed  for 
current  expenses.  The  imperfections  of  that  law  were  prompt- 
ly supplied  by  the  General  Assembly,  but,  it  is  known  to  this 
court  that  a  large  part  of  the  tax  levy  for  1874  was  not  col- 
flected,  for  the  reason  that  this  court  then  decided  that  ''  the 
[City  tax  act'^  under  which  it  was  levied  was  unconstitutional. 

If,  then,  for  the  causes  suggested,  the  taxes  actually  collect- 
|ed  in  the  years  1872,  1873  and  1874,  were  not  more  than  suf- 
ficient to  pay  the  necessary  current  expenses  of  those  years,  it 
is  not  strange  that  the  floating  debt,  consisting  of  unpaid  cou- 
pons and  interest  thereon,  should  have  been  greater  in  1873 
than  in  1872^  and  greater  in  1874  than  in  1873,  or  that  at 
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the    end   of  the- fiscal   year    of  1874   it   should   amount   to 
$3,000,000. 

If  the  interest  on  this  bonded  debt  falls  due,  say  on  July  1 
of  each  year,  the  unpaid  coupons  on  a  bonded  debt  of  $13,500- 
000,  at  seven  per  cent  per  annum,  falling  due  in  each  year, 
amounted  to  $945,000.  The  amount  of  these  coupons,  which 
fell  due  in  that  case  on  July  1,  1872,  1873  and  1874,  would, 
by  June  30,  1875,  amount  (without  interest  on  the  coupons) 
to  the  round  sum  of  $2,835,000. 

The  coupons  bear  six  per  cent  interest,  and  by  June  30, 
1875,  would  be — 

Interest  on  coupons  1872,  3  years         -         -        -      $170,000 
Interest  on  coupons  1873,  2  years     -         -         -  113,400 

Interest  on  coupons  1874,  1  year  _         -         _         56,700 


Total  interest  on  coupons  to  June  30,  1875     -     $340,100 
Principal  of  coupons  past  due         -         -         _  2,835,000 


Total   floating   debt,   arising   solely   from  bonded 

debt,  on  June  30,  1875         _  „  -         -      $3,175,100 

To  this  add  coupons  maturing  July  1,  1875         -  945,000 

$4,120,100 

This  consists  of  principal  of  coupons  $945,000  for  each  of 

four  years  1872,  1873,  1874  and  1875       -        -        $3,780,000 

And  interest  as  above  to  June  30,  1875  -         -     340,100 


$4,120,100 

Interest  on  the  principal  of  the  coupons  from  July  1,  1875, 

say  nine  months,  until  the  money  could  be  realized  out  of 

the  tax,  at  six  per  cent.  ^         -         -         ..         $170,100 

In  these  computations  it  will  be  observed  that  no  interest 
has  been  compounded — no  interest  has  been  computed  upon 
interest,  except  upon  the  interest  expressed  in  the  body  of  the 
coupons;  so,  it  is  made  to  appear  that  this  city,  with  all  her 
untoward  calamities  had,  in  those  three  and  a  half  years,  not 
only  always  paid  her  current  expenses,  but  had  paid  something 
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on  the  floating  debt  growing  out  of  the  bonded  debt,  so  that 
instead  of  being  $3,175,000,  April  1,  1875,  it  was  only  $3,000- 
000,  and  instead  of  calling  for  $170,100  for  interest  on  tem- 
porary loans  to  be  made  in  1875  on  account  of,  and  in  connec- 
tion with  the  bonded  debt,  call  is  made  for  but  $48,600,  less 
than  one-third  of  that  amount. 

It  seems  to  be  thought  strange  that  this  floating  debt  should 
,  have  increased  from  $3,000,000  on  April  1,  1875,  to  $4,500- 
000  on  31st  of  December,  1875.  It  must  not  be  forgotten  that 
during  that  time  the  coupons  falling  due  for  1875,  say  $945- 
000,  had  been  added,  and  interest  on  money  to  pay  interest 
(on  the  $3,000,000  of  former  coupon  debt,  until  the  collection 
of  this  tax — say  nine  months  at  rate  of  six  per  cent)  say  $135,- 
000,  and  for  money  for  current  expenses,  say  $420,000,  mak- 
ing an  addition  of  $1,500,000,  all  of  which  would  have  been 
lawfully  paid  long  ere  this  had  not  this  tax  levy  been  arrested, 
and  all  this  in  no  way  at  variance  with  the  doctrine  of  the 
Edwards  ease. 

This  estimate  is  made  on  the  assumption  that  the  coupons 
on  the  bonded  debt  were  left  to  stand  by  simply  providing 
yearly  for  the  interest  on  the  coupons  by  paying  part  of  it  by 
taxation,  and  part  by  temporary  loans  for  that  purpose.  The 
evidence  shows  that  instead  of  this,  the  coupons  as  they  fell 
due  were  paid  by  money  borrowed  for  that  purpose,  upon  inter- 
est bearing  certificates,  and  from  year  to  year  the  interest  on 
these  had  been  paid,  as  would  appear,  by  taxation,  and  the 
principal  of  the  coupon  debt,  from  money  borrowed  on  like 
certificates  to  run  for  one  year.  It  is  plain,  as  already  said, 
that  this  substitution  of  one  interest  bearing  security  for  another 
of  the  same  amount  is  not  the  creation  of  a  new  debt.  It  is  a 
mere  change  in  form  and  not  in  substance.  The  constitution 
was  not  made  to  control  forms,  but  substance. 

It  is  suggested  that  the  term  "temporary  loans''  prima  facie 
imports  the  making  of  an  absolute  debt,  a  debt  on  the  credit 
of  the  city,  and  hence  the  burden  rested  on  the  city  to  show 
by  proof  that  they  were  not  to  be  made  on  the  credit  of  the 
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city — not  to  be  made  on  contracts  binding  the  city  absolutely 
to  pay. 

In  this  suggestion  lies  the  point  on  which  I  differ  from  the 
majority  of  the  court.  So  far  as  I  perceive^  it  is  the  only  point 
on  which  there  is  a  direct  issue  between  their  views  and  mine. 
To  this  suggestion  it  may  be  said  that  the  term  ^Hoan^'  cer- 
tainly does  not  always  import  a  binding  contract  to  pay. 
A  loan  may  be  made  on  a  pledge  of  personal  property,  with 
the  right  to  redeem,  but  without  any  obligation  to  do  so,  and 
without  any  personal  promise  to  pay.  I  have  also  shown  that  it 
is  not  every  binding  contract  to  pay,  made  by  the  city  of  Chicago, 
which  is  unlawful,  for  she  may  lawfully  make  any  appropriate 
binding  contract  as  to  matters  growing  out  of  the  bonded 
debt  existing  before  the  constitution,  if  in  so  doing  she  con- 
tracts no  new  debt.  If  the  loan  relate  to  money  for  current 
expenses,  it  is  not  a  binding  contract  upon  the  city,  for,  no 
matter  what  the  form  of  the  paper  may  be,  its  officers  can  not 
bind  the  city  thereby.  The  rule  laid  down  in  the  Edwards 
case  confines  such  a  paper,  in  its  legal  effect,  simply  to  the 
office  of  an  effective  assignment  to  the  holder  of  so  much  of 
the  tax  levy  when  collected.  The  city,  in  such  case  has  no 
further  concern  with  the  temporary  loan  for  current  expenses, 
or  with  the  collection  of  so  much  of  the  tax  which  has  thus 
been  assigned.  By  operation  of  law,  whatever  the  form  of 
the  certificate,  the  holder  is  alone  interested  in  the  collection 
of  this  part  of  the  tax.  Does  such  burden  of  proof  rest  on 
such  holder?  It  would,  to  say  the  least,  seem  unreasonable  to 
adopt  a  rule  requiring  the  thousand  and  one  firemen  and 
policemen,  or  their  assignees,  to  hover  around  the  county  court, 
to  prove  that  their  claims  are  not  unlawful.  Such  a  rule  would 
render  such  orders  or  certificates  practically  worthless. 

The  appellant  made  no  such  point  in  the  court  below,  for 
the  objectors  called  the  comptroller  as  a  witness,  and  took  upon 
themselves  the  burden  of  proving  this  tax  levy  unlawful. 
Appellant  ought  not  to  be  allowed  to  raise  that  point  (if  sound) 
for  the  first  time  in  this  court.     It  is  not  right,  in  my  judg- 
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ment,  for  the  court  to  reverse  a  judgment  rendered  for  the  col- 
lection of  taxes,  upon  the  apprehension  that,  when  collected, 
they  may  be  unlawfully  appropriated  to  purposes  not  contem- 
plated by  the  constitution  and  law.  The  mode  of  vindicating 
that  provision  of  the  constitution  forbidding  any  city  to  become 
indebted  above  the  constitutional  limit,  is  not  by  an  appeal  to 
the  courts  to  arrest  the  collection  of  a  tax  which  may  be  applied 
lawfully  without  violation  of  the  constitution.  That  vindica- 
tion, if  made  in  the  courts,  must  be  by  proceedings  forbidding 
the  making  of  the  inhibited  contracts,  or  by  restraining  muni- 
cipal officers  from  unlawfully  applying  the  public  money  to 
the  satisfaction  of  such  unconstitutional  undertakings,  or  by 
holding  such  contracts  void  when  proceedings  are  instituted 
in  court  for  their  enforcement,  or  by  actions  against  public 
officers,  either  criminally  or  civilly,  for  a  violation  of  duty  in 
making  such  contracts,  or  in  unlawfully  applying  public  money 
in  payment  thereof. 

In  such  proceedings,  the  nature  of  the  contracts  can  be  in- 
vestigated on  proper  pleadings  and  proofs.  It  is  impracticable 
to  set  out  in  a  collector's  warrant  all  the  facts  on  which  the 
validity  of  each  tax  is  supported.  Such  a  proceeding  would 
make  that  warrant  in  the  county  of  Cook  too  voluminous  to 
be  brought  before  any  court. 


John  H.  Meyers  et  al. 

V. 

Edgar  E.  Andrews. 

1.  Continuance — affidavit  must  show  diligence.  An  affidavit  for  a  continu- 
ance, which  fails  to  show  diligence  in  attempting  to  obtain  the  desired  testimony, 
is  insufficient. 

2.  Error — should  be  assigned.  If  a  party  desires  to  urge  the  refusal  of  the 
court  to  grant  a  continuance,  he  should  assign  the  same  for  error. 

28—87  III. 
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Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county ; 
the  Hon.  W.  W.  HeatoNj  Judge,  presiding. 

Messrs.  Kilgour  &  Manahan,  for  the  plaintiffs  in  error. 
Messrs.  Bennett  &  Green,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  in  the  Whiteside  circuit  court,  by  John 
H.  Meyers  &  Co.,  doing  business  as  commission  merchants 
and  dealers  in  butter  and  eggs,  in  the  city  of  New  York,  plain- 
tiffs, and  against  Edgar  E.  Andrews,  a  dealer  in  the  same 
articles  in  the  city  of  Sterling,  in  this  State,  defendant.  The 
claim  of  plaintiffs  was  for  money  overpaid  defendant  on  con- 
signments of  butter  and  eggs.  The  plea  was  non-assumpsit, 
with  a  plea  of  set-off  claiming  as  under  the  common  counts, 
accompanied  by  a  bill  of  particulars. 

There  was  a  trial  by  jury,  and  a  verdict  returned  for  the 
defendant,  on  which  judgment  was  rendered,  to  reverse  which 
plaintiffs  sued  out  this  writ  of  error. 

The  first  point  they  make  is  that  the  court  refused  them  a 
continuance  on  the  affidavit  of  Charles  H.  Laur,  who  had  acted 
as  attorney  of  the  plaintiffs. 

On  the  record  twelve  errors  are  assigned,  this  not  being  one 
of  them.  But  waiving  that,  we  have  examined  the  affidavits 
and  fail  to  find  any  evidence  of  diligence  on  the  part  of  the 
plaintiffs  to  obtain  the  desired  testimony.  They  knew,  by 
the  papers  on  file,  that  defendant  claimed  there  was  a  sale  of 
the  butter  to  them  at  twenty-two  cents  per  pound  and  not  a 
consignment,  and  they  had  time  to  prepare  to  contest  such  a 
claim.  They  can  not  justly  claim  they  were  surprised  on  the 
trial  by  the  character  of  the  defense. 

Upon  the  merits,  the  contest  was  as  to  the  nature  of  this 
transaction.  Was  it  a  sale  of  the  butter  at  a  specified  price,  or 
a  consignment  merely,  to  abide  the  state  of  the  market?  There 
is  ground  for  controversy  on  this  point.     Witnesses  have  been 
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fully  heard  on  both  sides,  and  we  can  not  say  the  evidence 
does  not  sustain  the  verdict.  We  are  inclined  to  hold,  the 
butter  Avas  sold  to  plaintiffs  in  error  for  twenty-two  cents  per 
pound,  at  Sterling,  to  be  paid  on  and  after  the  sale.  We  think 
this  is  the  weight  of  the  testimony. 

These  are  all  the  points  which  are  argued.     They  are  not 
sustained,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  Louis  C.  Huck 
John  S.  Quick  et  al. 

Taxes — who  may  object  to  judgment.  Unless  a  party's  interest  in  the  lands, 
against  which  judgment  is  sought  for  taxes,  is  made  to  appear,  no  objection  in 
his  behalf  to  the  rendition  of  judgment  can  be  entertained.  If  the  land  is  not 
taxed  in  his  name,  he  must  show  his  interest. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Martin  K.  M.  Wallace,  Judge,  presiding. 

This  was  an  application  by  Louis  C.  Huck,  as  collector  of 
Cook  county,  for  judgment  against  certain  lands.  The  court 
below  sustained  certain  objections  made  by  the  appellees.  Evi- 
dence was  heard  by  the  court  below  in  support  of  the  objec- 
tions, and  it  does  not  appear  that  any  question  was  made  in 
the  court  below  as  to  the  objector^s  right  to  resist  the  applica- 
tion. 

Mr.  Francis  Adams,  for  the  appellants. 

Mr.  John  P.  Wilson,  for  the  appellees. 

Per  Curiam:  It  is  sufficient  for  the  disposal  of  this  case  to 
say,  that  it  does  not  appear  from  the  record  that  appellees  had 
any  interest   in   any  of  the  lands   in   question.     No   evidence 
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was   offered  to  that   effect.     The  lands  are  not  taxed  in  the 
names  of  appellees  as  owners. 

Unless  such  interest  is  made  to  appear,  no  objections  will 
be  entertained  which  may  be  made  by  a  person  against  a 
judgment  for  the  sale  of  delinquent  lands  for  taxes,  as  this 
court  has  heretofore  decided. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


A.  L.  Hopkins,  Receiver, 
Isaac  Tayloe  et  al. 

1.  Taxation  of  corporations — -former  decisions.  The  decisions  of  this  court 
in  Porter  v.  Roclcford,  Rock  Island  and  St.  Louis  Railroad  Co.  76  111.  561,  and 
Republic  Life  Ins.  Co.  v.  Follak,  75  111.  292,  in  regard  to  the  taxation  of  the 
property  and  franchises  of  corporations,  are  adhered  to. 

2.  Receiver — of  corporation  bound  by  former  decision.  Where  a  receiver  is 
appointed  for  a  corporation,  after  the  decision  of  a  suit  against  such  corpora- 
tion, holding  it  bound  to  pay  certain  taxes,  he  will  Ibe  concluded  by  the  judg- 
ment the  same  as  the  body  he  represents. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
J.  W.  CocHEAN,  Judge,  presiding. 

Mr.  R.  G.  Ingeesoll,  and  Mr.  W.  S.  Bush,  for  the  appel- 
lant. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  appel- 
lees. 

Per  CuEiAM :  This  bill  was  to  enjoin  the  collection  of 
taxes  in  the  several  counties  through  which  the  railroad  is  laid, 
assessed  on  the  capital  stock  of  the  Toledo,  Peoria  and  War- 
saw Railroad  Company,  for  the  years  1873  to  1875,  both  num- 
bers inclusive.  On  the  filing  of  the  bill  a  preliminary  injunc- 
tion was    awarded,  but  on  filing  the  answer  of  defendants. 
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which  controverted  most  of  the  grounds  relied  upon  for  relief, 
after  hearing  evidence,  the  bill  was  dismissed  for  want  of 
equity. 

Elaborate  arguments  have  been  made  upon  the  several 
questions  raised,  but,  so  far  as  we  understand  them,  they  have 
all  been  ruled  adversely  to  the  positions  taken  by  complainant 
in  the  former  decisions  of  this  court,  and  it  would  answer  no  good 
purpose  to  restate  the  reasoning  by  which  our  former  conclusions 
upon  analogous  questions  were  reached.  We  therefore  con- 
tent ourselves  by  making  reference  to  our  previous  decisions, 
which  we  understand  control  the  case  at  bar.  Porter  v.  Rock- 
ford,  Rock  Island  and  St.  Louis  Railroad  Co.  76  111.  561 ; 
Repiiblic  Life  Ins.  Co.  v.  Pollak,  75  111.  292.  Some  of  the 
principles  enunciated  in  the  cases  cited  have  been  restated  in 
the  recent  cases  of  Iluck  et  al.  v.  Chicago  and  Alton  Railroad 
Co.  SQ  111.  352,  Laiv  v.  The  People,  ante,  p.  385,  and  Chicago, 
Burlington  and  Qiiincy  Railroad  Co.  v.  Siders,  decided  at  the 
January  Term,  1877.* 

The  assessments  for  taxation  made  on  the  capital  stock  of 
the  railroad  company,  for  the  several  years  indicated,  were 
made  in  accordance  with  the  principles  approved  in  the  deci- 
sions referred  to,  and  the  aggregate  valuation  apportioned  to 
the  several  counties  and  other  municipalities  through  which 
the  railroad  passes,  as  directed  in  the  revenue  law.  That  mode 
of  making  such  assessments  finds  express  sanction  in  the  pre- 
vious decisions  of  this  court,  as  will  be  seen  by  reference  to  the 
cases  cited. 

The  present  bill  contains  some  allegations  not  found  in  the 
bills  in  the  cases  previously  decided, — such  as  averments  of 
fraud  in  the  exercise  of  power  in  excess  of  jurisdiction,  and  in 
assessing  the  cost  of  grading  as  a  part  of  the  capital  stock,  and 
in  some  other  minor  matters,  not  affecting  in  any  essential 
degree  the  justness  of  the  taxes  contested.  It  is  not  perceived 
how  any  distinction   can  be  taken  between  this   and   former 

^Reported  in  88  Illinois  Reports,  p.  320. 
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cases  on  account  of  the  allegations  of  fraud  in  tlie  particulars 
indicated^  but  if  there  could  be,  all  charges  of  actual  fraud  are 
denied,  and  we  are  unable  to  discover  that  the  record  contains 
any  evidence  sustaining  such  allegations. 

As  respects  the  taxes  of  1873,  substantially  the  objections 
now  insisted  upon  were  litigated  in  the  Federal  courts,  and 
such  taxes,  except  a  part  mentioned,  were  held  to  be  valid,  and 
the  imposition  authorized  by  law.  That  portion  of  the  taxes 
of  that  year  decided  to  be  without  authority  of  law,  was  per- 
petually enjoined,  and  we  do  not  understand  any  effort  is  be- 
ing made  to  collect  them.  It  is  true,  complainant,  who  has 
since  been  appointed  receiver  of  the  railroad  company,  was 
not  a  party  to  that  litigation,  but  parties  who  then  represented 
the  company  against  whom  the  taxes  were  levied  instituted 
the  litigation,  and  as  the  case  was  determined  upon  its  merits, 
the  railroad  company  is  bound  by  the  decision;  and  as  the 
receiver  since  appointed  simply  represents  the  company,  as 
its  legal  rights  had  been  determined  by  the  court  at  the  date 
of  his  appointment,  he  is  also  concluded  by  it.  Upon  no  prin- 
ciple can  the  receiver  be  permitted  to  litigate  the  same  questions 
again.  Could  he  do  so,  there  would  be  no  end  to  this  class  of 
litigation. 

No  error  is  perceived  in  the  record,  and  the  decree  of  the 
circuit  court  is  affirmed. 

Decree  affirmed. 


Barrett  B.  Clark 

V. 

John  Weis. 

1.  Contract — mutual  and  dependent — when  a  readiness  to  perform  is  sufficient. 
Where,  under  a  contract,  the  acts  of  both  parties  required  to  be  done  are  con- 
current acts,  neither  is  obliged  to  do  the  first  act,  or  perform  his  part  of  the 
agreement  before  the  other ;  and  the  plaintiff,  in  order  to  sustain  his  action, 
need  only  show  that  he  was  ready  and  willing  to  perform  his  part,  if  the  defend- 
ant was  ready  to  perform  his. 


1877.]  Clark  v.  Weis.  439 

Opinion  of  the  Court. 

2.  Same — when  the  acts  are  concurreiit.  Where  a  party  gave  a  bond  for  a 
warranty  deed  to  real  estate,  to  be  made  on  a  certain  day  if  the  purchase 
money  should  then  be  paid,  it  was  held,  that  the  making  of  the  deed  and  the 
payment  of  the  money  were  concurrent  acts ;  and  where  the  vendor  of  land 
is  not  able  to  make  the  title  he  agreed  to  give,  at  the  time  agreed  upon,  and 
the  purchaser  is  ready  and  willing,  and  able,  to  make  his  payment,  the  latter 
may  sue  for  and  recover  back  what  he  has  paid  on  the  contract. 

3.  Tender — in  case  of  mutual  and  dependent  undertakings.  In  the  case  of 
mutual  and  concurrent  promises,  the  word  "tender"  does  not  mean  the 
same  kind  of  an  offer  as  when  used  in  reference  to  the  payment  of  a  debt  due 
in  money,  but  it  only  means  a  readiness  and  willingness,  accompanied  with 
an  ability,  on  the  part  of  the  party;  and  such  a  tender  does  not  require  the 
bringing  of  the  money  into  court  to  keep  it  good. 

Appeal  from  the  Circuit  Court  of  Will  county;  tlie  Hon. 
JosiAH  McRoBERTS,  Judge,  presiding. 

Messrs.  Barber,  Randall  &  Fuller,  for  the  appellant. 
Messrs.  Fairchild  &  Blackman,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

On  the  27th  of  April,  1864,  appellant  executed  and  delivered 
to  appellee  his  penal  bond  for  $2000,  subject  to  the  condition 
that  he  should  make  and  deliver  to  appellee  a  deed,  with  usual 
covenants  of  warranty,  for  a  certain  tract  of  land,  on  or  before 
the  27th  of  April,  1866,  provided  appellee  paid  him  therefor 
the  sum  of  $1717  with  interest  at  ten  per  cent. 

Appellee  paid  appellant  $100,  at  the  time  of  the  execution 
of  the  bond,  and  $500  about  three  months  thereafter. 

The  declaration  contains  two  counts.  The  first  is  special, 
on  the  bond,  and  the  second  is  for  money  had  and  received  by 
appellant  to  appellee's  use. 

The  issues  presented  by  appellant's  pleas  were,  1st,  general 
issue,  2d,  Statute  of  Limitations,  and  3d,  set-oif ;  but  since 
appellant  only  questions  the  sufficiency  of  the  evidence,  and 
the  ruling  of  the  court  in  respect  of  tender  and  payment  by 
appellee,  in  performance  of  his  part  of  the  contract,  it  will 
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only  be  necessary  to  notice  those  questions.     Appellant  asked 
the  court,  and  the  court  refused,  to  instruct  the  jury  as  follows : 

*^  The  material  issues  in  this  case,  on  the  part  of  the  plaintiif, 
are,  a  contract,  payment  and  tender  of  payment  by  the  plaintiff 
in  full  performance  of  his  part  of  the  contract  as  stated  in  his 
declaration  and  replication;  and  unless  the  jury  believe,  from 
the  evidence,  that  the  plaintiff  has  sustained  said  issues  by  a 
preponderance  of  proof,  then  the  law  is  for  the  defendant,  and 
the  plaintiff  can  not  recover. 

"  In  order  to  make  a  legal  tender  of  money,  as  stated  in 
plaintiff's  declaration,  the  exact  amount  of  money  then  due 
must  have  been  actually  produced  by  the  plaintiff,  in  lawful 
money,  and  by  him  offered  to  the  defendant;  and  unless  the 
jury  believe,  from  the  evidence,  that  such  a  tender  was  made  by 
the  plaintiff  to  the  defendant,  as  stated  in  said  declaration^  then 
the  law  is  for  the  defendant,  and  plaintiff  can  not  recover. 

'^  In  order  to  have  the  advantage  of  a  tender  of  money,  the 
party  making  the  tender  must  keep  it  good.^^ 

The  evidence  very  clearly  shows  that  appellant  never  was 
in  a  condition  to  make  a  good  title  to  the  property  to  appellee. 
His  claim  of  title  rested  upon  a  deed  which  is  shown  to  have 
been  a  mortgage,  in  fact,  and  since  satisfied,  though  not  form- 
ally released.  Besides,  appellant  had,  by  quitclaim  deed, 
expressly  disposed  of  all  his  interest  in  a  part  of  the  property 
at  the  time  the  bond  was  executed,  and  at  no  time  subsequently 
did  he  repossess  himself  of  the  title,  or  offer  to  do  so.  A  por- 
tion of  the  property  was  also  in  the  actual  occupancy  of  the 
party  claiming  to  be  the  real  owner  (the  mortgagor)^  and  so 
remained.  This  party  neither  was  legally  dispossessed,  at 
any  time,  nor  does  it  appear  that  he  could  have  been. 

Under  this  state  of  facts,  we  think  the  court  very  properly 
refused  the  instructions. 

The  promises  of  the  parties  here  were  mutual  and  dependent, 
and,  as  a  clear  exposition  of  the  law  applicable,  we  quote  from 
the  opinion  of  Storrs,  C.  J.,  in  Smith  v.  Lewis,  26  Conn.  110: 
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"As  the  agreement  required  only  that  the  acts  of  botli  the 
parties  should  be  done  at  the  same  time,  neither  was  obliged  to 
do  the  first  act,  or  consequently  to  perform  his  part  of  the 
agreement  without  or  before  the  other.  The  plaintiff,  in  order 
to  sustain  this  action,  need  only  to  show  that  he  did  what  the 
law  required  of  him;  and  all  that  it  required  was,  that  he 
should  be  ready  and  willing  to  perform  on  his  part,  if  the 
defendant  was  ready  to  perform  on  his. 

"Some  misapprehension  or  confusion  appears  to  have  arisen 
from  the  mode  of  expression  used  in  the  books  in  treating  of 
the  necessity  of  a  tender  or  offer  by  the  parties,  as  applicable 
to  the  case  of  mutual  and  concurrent  promises.  The  word 
'tender,'  as  used  in  such  a  connection,  does  not  mean  the  same 
kind  of  offer  as  when  it  is  used  in  reference  to  the  payment  or 
offer  to  pay  an  ordinary  debt  due  in  money,  where  the  money 
is  offered  to  a  creditor  who  is  entitled  to  receive  it,  and 
nothing  further  remains  to  be  done,  and  the  transaction  is 
completed  and  ended;  but  it  only  means  a  readiness  and 
willingness,  accompanied  with  an  ability  on  the  part  of  one  of 
the  parties,  to  do  the  acts  which  the  agreement  requires  him 
to  perform,  provided  the  other  will  concurrently  do  the  things 
which  he  is  required  by  it  to  do,  and  a  notice  by  the  former  to 
the  latter  of  such  readiness.  Such  readiness,  ability  and 
notice  are  sufficient  evidence  of,  and  indeed  imply,  an  offer  or 
tender  in  the  sense  in  which  those  terms  are  used  in  reference  to 
the  kind  of  agreements  we  are  now  considering.  It  is  not  an 
absolute,  unconditional  offer  to  do  or  transfer  anything  at  all 
events,  but  it  is,  in  its  nature,  conditional  only,  and  dependent 
on,  and  to  be  performed  only  in  case  of,  the  readiness  of  the 
other  party  to  perform  his  part  of  the  agreement." 

Hough  V.  Rawson,  17  111.  588,  and  Smith  v.  Lamb,  26  id. 
396,  are  in  accordance  with  this  view  of  the  law.  The  latter 
case  differs  from  the  present  only  in  the  fact  that  there  the 
party  refused  to  convey,  admitting  that  he  had  no  title,  while 
here  the  party  did  not  convey,  and  the  evidence  shows  that 
he  had  no  title — a  difference  entirely  unimportant  in  principle. 
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Appellee  testifies  that  he  was  ready  and  willing  and  pre- 
pared to  comply  with  his  part  of  the  contract,  whenever 
appellant  complied  with  his,  and  that  he  so  notified  appellant 
on  repeated  occasions.  It  is  impossible  to  say  the  jury  mani- 
fested either  ignorance,  passion  or  prejudice  in  choosing  to 
believe  him. 

We   think  there  was   no  substantial   error  in   the  ruling  of 

the  court  in  granting,  refusing,  or  modifying  instructions,  and 

that  the  verdict  is  authorized  by  the  evidence. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


J.  M.  Phelps  et  at 

V. 

George  F.  Harding. 

Chancery — hill  to  set  aside  tax  sale  as  a  cloud  on  title.  Where  the  owner 
of  real  estate  seeks  the  aid  of  a  court  of  equity  to  set  aside  tax  sales  of  the 
premises,  made  before  he  acquired  title,  and  the  certificates  of  the  purchase,  as  a 
cloud  upon  his  title,  he  should  do  equity,  and  will  be  required  to  pay  to  the 
holder  of  the  certificates  the  amounts  expressed  therein,  and  the  taxes  paid  by 
him,  as  a  condition  to  the  relief  sought. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  Samuel  M.  Moore,  Judge,  presiding. 

Messrs.  Tenneys,  Flower  &  Abercrombie,  for  the  plain- 
tiffs in  error. 

Mr.  William  S.  Brackett,  for  the  defendant  in  error. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  record  in  this  cause  is  brought  here  by  writ  of  error  to 
the  Superior  Court  of  Cook  county,  and  shows  a  cause  tried  on 
the  equity  side  of  that  court,  wherein  George  F.  Harding  was 
complainant,  and  J.  M.  Phelps,  Benjamin  F.  Ray,  John  Y. 
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Farwell  and  Charles  B.  JFarwell  were  defendants;  the  scope  of 
the  bill  being  to  obtain  a  decree  setting  aside  the  claims  of  the 
defendants  on  the  premises  in  controversy,  and  complainant 
quieted  in  the  possession  thereof,  and  for  general  relief. 

The  defendants  put  in  their  answer  to  the  bill,  setting  out  in 
full  the  grounds  of  their  claim  and  interest  in  the  premises, 
which  appear  to  be  a  purchase  of  the  premises  at  a  sale  for  taxes 
evidenced  by  the  usual  certificate  issued  in  such  case,  and  the 
payment  of  all  subsequent  taxes,  the  purchase  and  payment 
of  taxes  having  been  made  by  Phelps  and  Pay  with  the  money 
of  the  Farwells  and  for  their  use  and  benefit.  In  support  of 
their  answer,  the  defendants  Phelps  and  the  Farwells  filed  their 
cross-bill,  in  which  is  set  up  the  sale  and  purchase  of  the  prem- 
ises for  taxes,  and  averring  a  readiness  and  willingness  and  an 
offer  to  complainant  to  release  all  their  claims  on  being  reim- 
bursed the  taxes  so  paid  by  them.  The  cross-bill  prays,  as 
complainant  asks  in  the  original  and  amended  bills,  the  equi- 
table aid  of  the  court,  that  he  be  compelled  to  do  equity  by 
paying  them  their  advances  for  taxes,  and  that  their  claim  may 
be  declared  a  valid  lien  upon  the  premises  and  they  made  sub- 
ject to  its  payment. 

This  bill  was  fully  answered  by  complainant,  and  replica- 
tions duly  filed,  and  the  cause  heard  on  the  pleadings  and 
stipulations  of  the  parties,  and  a  decree  passed  as  prayed  by 
complainant  in  his  amended  bill. 

The  premises  about  which  this  controversy  arises  were  the 
property  of  one  Richard  Mason,  who,  on  October  17,  1867, 
mortgaged  them  to  the  Connecticut  Mutual  Life  Insurance 
Company  to  secure  the  payment  of  |25,000,  covenanting  in 
fand  by  the  mortgage  to  pay  all  taxes  that  might  be  assessed 
thereon.  This  mortgage  was  duly  recorded  October  18,  1867. 
On  November  1,  1869,  Richard  Mason  and  wife  executed  and 
delivered  a  warranty  deed  of  the  premises  to  one  Henry  Wit- 
beck,  which  was  duly  recorded.  On  November  20,  1869,  Wit- 
beck  executed  an  instrument  to  George  A.  Lowell,  the  husband 
of  a  daughter  of  Richard  Mason,  to  sell  the  land  to  him.    It  is 
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not  sliown  in  the  stipulation  when  Richard  Mason  died,  nor  is 
his  death  therein  alluded  to,  but  it  appears,  otherwise,  that 
he  died  in  1870,  and  in  November,  1871,  the  Farwells  con- 
tracted to  buy  the  interest  of  the  heirs  of  Richard  Mason, 
deceased,  in  the  premises,  and  on  the  strength  thereof,  they 
filed  a  bill  in  the  names  of  these  heirs  as  complainants,  and 
against  Witbeck,  alleging  that  the  conveyance  to  him  by 
Richard  Mason  was  but  a  mortgage,  made  in  the  form  of  a  deed, 
for  purposes  of  security,  basing  the  allegation  upon  the  fact 
of  the  execution  of  the  above  instrument  by  Witbeck  to  Lowell, 
which  provided  for  a  reconveyance  by  Witbeck  on  the  pay- 
ment of  certain  indebtedness  due  Witbeck  and  his  co-part- 
ners from  the  mortgagor,  and  a  decree  was  prayed  that  the  deed 
be  declared  a  mortgage,  and  to  redeem  the  same.  This  bill 
was  pending  and  was  not  dismissed  until  after  the  sale  to  com- 
plainant of  the  premises,  in  June,  1875,  by  the  master  in  chan- 
cery under  the  decree  of  the  United  States  District  Court  of 
the  Northern  District  of  Illinois,  and  up  to  that  time  the  Far- 
wells  claimed  the  premises  under  the  conveyance  of  the  heirs 
of  Mason.  Complainant  was  in  possession  of  the  premises  at 
the  time  this  bill  was  filed.  In  the  spring  of  1872,  the  Far- 
wells  received  the  title  of  the  heirs  of  Richard  Mason  to  these 
premises,  and  undertook  to  take  possession  by  erecting  a  house 
thereon.  On  January  6,  1872,  Witbeck  and  wife  passed  all 
their  interest  in  the  premises,  by  a  quitclaim  deed,  to  Abner  C. 
Harding,  which  was  duly  recorded.  In  February,  1872,  cer- 
tain parties.  Reed,  Cutter  and  Bowen,  released  to  A.  C. 
Harding  all  their  interest  in  the  premises. 

On  February  14,  1874,  the  Connecticut  Mutual  Life  Insur- 
ance Company  filed  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  this  State,  a  bill  to  foreclose  the 
mortgage  executed  by  Richard  Mason  and  wife  to  that  com- 
pany on  October  17,  1867,  to  which  bill  of  complaint,  A.  C. 
Harding,  the  Farwells,  with  Witbeck  and  others,  were  made 
defendants,  and  were  duly  summoned.  The  allegation  as  to 
the   defendants,  the  Farwells  and  the  others,  was,  that  they 
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have,  or  claim  to  have,  some  interest  in  the  mortgaged  premises, 
or  some  part  thereof,  either  as  subsequent  purchasers,  incum- 
brancers, judgment  creditors,  or  otherwise,  and  to  be  entitled 
to  redeem  the  same ;  and  it  is  further  alleged  in  the  bill,  that  the 
interest  which  the  Farwells  have,  if  they  have  any  interest, 
accrued  subsequent  to  the  lien  of  the  mortgage,  and  is  subject 
thereto,  and  that  defendants  ought  either  to  pay  what  is  due  to 
complainant,  or  to  release  their  equity  of  redemption,  which 
they  refuse  to  do. 

The  bill  was  taken  as  confessed  against  the  Farwells,  and 
the  court  rendered  a  decree  of  foreclosure  and  for  a  sale  of 
the  premises.  Under  this  decree,  the  premises  were  sold  to 
the  complainant  in  this  bill,  George  F.  Harding,  defendant  in 
error  here,  the  sale  confirmed  by  the  court  and  a  deed  for  the 
premises  duly  executed  and  delivered  to  him. 

It  is  further  stipulated  that  Phelps  and  Ray,  as  agents  for 
the  Farwells,  bought  these  premises  at  the  several  tax  sales,  in 
trust  for  and  with  the  money  of  the  Farwells.  These  sales  and 
purchases  for  delinquent  taxes,  it  appears,  were  made  in  1873 
and  1874. 

The  Superior  Court  found  by  its  decree  that  this  claim  of 
the  Farwells,  arising  out  of  these  sales  and  tax  certificates,  was 
of  no  force,  and  that  the  certificates  should  be  set  aside,  and 
that  they  be  barred  and  foreclosed  from  setting  up  any  title  or 
claim  to  the  premises,  under  and  by  virtue  of  those  tax  sales, 
and  this  is  the  only  point  of  any  importance  in  the  case. 

Plaintiifs  in  error  raise  several  questions,  which  we  have 
considered,  and  have  reached  these  conclusions  upon  the  whole 
case  as  it  appears  in  the  record  : 

The  defendant  in  error  is  the  aggressor  in  this  controversy, 
as  he  claimed  the  interposition  of  a  court  of  equity  to  compel 
the  cancellation  of  these  tax  certificates  held  by  the  Farwells 
-against  these  premises,  in  order  that  he  might  be  quieted  in 
the  possession  of  the  property.  He  is  the  actor,  and  by  ap- 
pealing to  a  court  of  equity  to  aid  him  to  brush  out  of  his  way 
what  he  deems  an  obstacle   to  the  beneficial  enjoyment  of 
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the  premises^  it  would  seem  equitable  and  just  he  should  reim- 
burse the  holders  of  these  certificates.  They  may  be  of  value 
to  them.  If  they  are  of  no  value  and  of  no  validity^  they 
could  not  be  set  up  any  where  in  any  court  to  the  injury  of 
the  defendant  in  error.  He,  however,  has  treated  them  as  hav- 
ing validity  and  as  calculated  to  disturb  him  in  the  tranquil 
enjoyment  of  the  property.  Those  taxes  were  a  charge  upon  the 
land,  and  have  been  paid  by  plaintiffs  in  error,  and  it  seems 
equitable  that  the  defendant  in  error  seeking  to  set  them  aside, 
should  be  allowed  to  do  so,  upon  the  condition  that  he  refund 
the  taxes  paid  and  the  amount  expressed  in  the  certificates 
of  sale,  to  the  plaintiffs  in  error.  As  the  defendant  in  error 
desires  these  certificates  put  out  of  his  way,  equity  says,  in  do- 
ing so,  require  him  to  pay  the  money  expressed  in  them.  The 
view  taken  by  the  court  below  was  injustice  to  plaintiffs  in 
error,  and  the  decree  must  be  reversed,  and  the  cause  remanded, 
with  directions  to  enter  a  decree  consistent  with  this  opinion. 

Decree  reversed. 


Lafayette,  Beoomington  and  Mississippi  Railway  Co. 

.  '^' 
Jonathan  H.  Cheeney. 

1.  Corporation — officer's  right  to  compensation  for  services.  To  entitle  direc- 
tors, etc.,  of  a  railway  company,  to  receive  compensation  for  official  services, 
such  compensation  must  be  fixed  by  the  by-laws  of  the  organization,  or  at 
least  by  a  resolution  of  the  directors  spread  on  the  minutes  of  their  proceed- 
ings, and  this  before  the  services  are  rendered. 

2.  But  if  a  director  of  such  a  company,  under  a  proper  employment  by  the 
company,  performs  services  outside  of  the  line  of  his  duty  as  an  officer,  and 
which  are  usually  performed  by  other  agencies,  and  which  are  not  required 
of  him  by  the  charter  or  by-laws  of  the  company,  such  as  procuring  right  of 
way  and  soliciting  subscriptions,  he  will  be  entitled  to  compensation  for  such 
services. 

Writ  of  Erpor  to  the  Circuit  Court  of  Woodford  county; 
the  Hon.  John  Burns,  Judge,  presiding. 
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Mr.  L.  E.  Payson^  for  the  plaintiff  in  error. 
Mr.  H.  Spencer,  for  the  defendant  in  error. 
Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  for  |738,  rendered  by 
the  court  below  against  the  defendant,  the  Lafayette,  Bloom- 
ington  and  Mississi23pi  Railway  Company,  the  declaration  in 
the  case  containing  a  special  count  upon  an  order  on  the  treas- 
urer of  the  company  for  $4000,  as  salary  due  the  plaintiff  as 
member  of  the  executive  committee  of  the  board  of  directors 
of  the  company,  and  director;  also  the  common  counts. 

The  claim  is  for  services  performed  for  the  company,  during 
all  the  time  of  the  performance  of  which  the  plaintiff  was  a 
director  of  the  company,  and  also  a  member  of  the  executive 
committee,  consisting  of  five  persons,  who  took  charge  of  build- 
ing defendant's  railroad  under  a  resolution  of  the  board  of 
directors  placing  the  matter  of  building  and  equipment  of  the 
road  in  the  hands  of  the  executive  committee  and  the  chief 
engineer,  who  were  empowered  to  execute,  in  behalf  of  the 
company,  all  necessary  contracts  for  the  construction  of  the 
road,  and  to  provide  funds  for  the  payment  for  such  construc- 
tion and  equipment. 

This  case  has  previously  been  before  this  court,  and  is  re- 
ported in  Q8  111.  p.  570.  The  rule  was  there  recognized  to  be, 
that  to  entitle  directors,  etc.,  of  such  a  company  to  receive 
compensation  for  services,  it  must  be  fixed  by  the  by-laws  of 
the  company,  or  at  least  by  a  resolution  of  the  directors, 
spread  on  the  minutes  of  their  proceedings,  and  this  before  the 
services  are  rendered ;  and  that  as  there  was  no  such  by-law 
or  resolution,  the  duties  plaintiff  performed  as  a  member  of 
the  executive  committee  in  and  about  contracting  for  the  con- 
struction of  the  road,  including  time  and  travel,  were  a  part 
of  his  duty  as  director,  and  that  he  had  no  right  to  recover 
for  them. 

It  was  there  said,  however,  that  because  plaintiff  was  a  mem- 
ber of  the  board   of  directors,  it   did   not  follow  that  he  was 
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bound  to  perform  all  duties  usually  exercised  by  agents  prop- 
erly appointed,  and  when  he  performed  such  duties  under  an 
appointment  by  a  resolution  of  the  board,  he  should  be  allowed 
compensation  therefor — that  if  he  was  appointed  to  solicit  sub- 
scriptions of  stock,  and  to  procure  the  right  of  way  for  the 
road,  he  might  recover,  unless  that  duty  was  imposed  on  him 
as  director  by  the  charter  or  the  by-laws. 

The  services  here  were  for  soliciting  subscriptions  of  stock, 
and  procuring  the  right  of  way.  There  was  no  evidence  that 
that  duty  was  imposed  on  plaintiff  as  director,  by  the  charter 
of  the  company  or  the  by-laws,  further  than  would  appear  by 
the  above  resolution  of  the  board  of  directors.  All  the  employ- 
ment there  was  of  the  plaintiff  was,  that  the  president  of  the 
company  employed  him  to  get  the  right  of  way  in  1869,  saying 
he  should  be  well  paid;  and  in  the  spring  of  1870  the  execu- 
tive committee  employed  him  for  that  purpose,  agreeing  to 
give  him  $300  per  month ;  afterward  the  executive  committee 
took  him  from  that  work,  and  sent  him  to  obtain  subscriptions 
to  the  capital  stock,  nothing  being  ever  said  about  compensa- 
tion therefor.  This  is  all  there  was  in  respect  of  employment 
or  compensation.  There  was  no  resolution  of  the  board  of 
directors  for  the  employment  of  plaintiff,  or  for  his  compensa- 
tion. His  employment  was  verbal.  There  was  no  provision 
in  the  by-laws  for  the  payment  of  any  salary,  or  any  compen- 
sation to  any  of  the  officers  of  the  company. 

Without  considering  the  question  whether  there  be  any  right 
of  recovery  for  these  services,  under  our  former  decision,  the 
evidence  makes  it  very  clear  that  if  there  was  any  liability 
of  the  company  for  them,  the  services  have  been  fully  paid  for. 

It  appears  that  in  the  fall  of  1871,  Snell,  Taylor  &  Co.  con- 
tracted to  complete  the  road  of  the  defendant,  and  to  pay  its 
legal  liabilities.  The  witness ,  Dixon  testifies,  that  he,  as  the 
agent  of  Snell,  Taylor  &  Co.,  went  to  plaintiff  for  such  right 
of  way  papers  as  he  had,  and  he  refused  to  deliver  them  up  till 
he  was  paid  what  he  claimed  the  company  owed  him;  that 
in  the  spring  of  1872,  at  the  instance  of  Snell,  Taylor  &  Co., 
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he  went  again  to  see  plaintiff  and  pay  him  all  that  was  due ;  that 
plaintiff  made  up  the  amount  $911.50,  and  witness  paid  it, 
which,  with  $545.45  paid  in  September,  1872,  for  fence,  was  all 
that  plaintiff  claimed. 

Taylor,  of  the  firm  of  Snell,  Taylor  &  Co.,  testifies,  that  when 
they  were  negotiating  the  contract  to  complete  the  road  and 
pay  off  the  indebtedness,  the  claim  of  plaintiff  against  the  com- 
pany was  talked  of,  and  that  plaintiff  gave  him  a  list  of  the 
debts  of  the  company,  and  among  them  what  he  claimed  was 
due  him — one  item  of  $445,  and  another  of  $400;  that  plain- 
tiff always  said  the  items  were  correct,  and  no  work  was  done 
by  him  after  this;  that  he  saw  plaintiff  several  times  after  the 
witness  Dixon  had  paid  him,  and  he  said  he  was  paid  in  full. 

This  testimony  does  not  appear  to  be  essentially  contradicted. 

It  appears  that  at  the  time  of  the  making  of  the  contract 
with  Snell,  Taylor  &  Co.,  the  railroad  was  about  to  pass  into 
the  possession  of  the  Toledo,  Wabash  and  Western  Railway 
Company  by  lease,  and  there  was  a  provision  in  that  contract 
for  the  payment  by  Snell,  Taylor  &  Co.  to  the  defendant  com- 
pany, of  the  sum  of  $25,000.  The  testimony  is,  that  that  sum 
was  for  the  officers  of  the  company,  six  in  number,  of  which 
plaintiff  was  one;  that  it  was  to  be  divided  between  them, 
plaintiff  to  have  $4000 ;  that  it  was  for  their  services  as  officers ; 
that  they  were  to  have  it  in  their  official  capacity. 

Plaintiff  himself  says,  ^^the  $25,000  was  to  be  divided  among 
us  six  to  pay  us  for  our  services  as  officers ; ''  that  he  settled 
.nothing  but  the  claim  for  which  he  had  a  lien,  in  delivering  up 
'the  right  of  way  papers;  that  the  residue  of  his  claim  for  ser- 
vices he  expected  to  get  out  of  the  $25,000,  if  received. 

It  sufficiently  appears  that  plaintiff  has  been  paid  for  all 
services,  except  services  as  an  officer  of  the  company,  which 
he,  in  common  with  the  other  officials  of  the  company,  claims 
compensation  for  as  official  services. 

This  claim,  as  before  adjudged,  will  not  be  sustained. 

The  judgment  must  be  reversed, 

Mr.  Justice  Scott  dissenting.  Mgment  reversed. 

29—87  III. 
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Feedeeick  Minke 
William  E.  Hopeman. 

1.  Nuisance — when  equity  will  enjoin  before  a  trial  at  law.  A  court  of  equity 
may  interfere,  by  injunction,  to  abate  a  nuisance,  before  the  fact  of  the  busi- 
ness being  a  nuisance  is  established  at  law,  where  there  is  danger  of  irrepa- 
rable loss,  or  material  injury  being  done,  before  a  trial  at  law  can  be  had,  as, 
where  a  slaughter  house  is  erected  near  the  dwelling  house  of  another,  and 
the  business  creates  an  offensive  and  unwholesome  stench,  and  is  likely  to  pro- 
duce sickness  or  disease. 

2.  Same — acquittal  on  indictment  no  bar  to  equitable  relief.  The  trial  and 
acquittal  of  one  indicted  for  a  nuisance  will  not  deprive  a  court  of  equity  of 
jurisdiction  to  enjoin  the  carrying  on  of  a  slaughter  house  in  such  a  manner 
as  to  become  a  private  nuisance.  The  fact  that  the  statute  gives  a  remedy  by 
indictment,  does  not  deprive  the  court  of  its  equitable  jurisdiction. 

3.  Same— o/  the  decree.  On  bill  to  enjoin  a  nuisance  near  a  private  resi- 
dence, arising  from  the  manner  in  which  a  slaughter  house  and  the  business 
therein  was  carried  on,  the  decree  restrained  the  defendant  from  conducting 
his  business  in  such  a  manner  as  to  be  offensive  and  injurious  to  the  complain- 
ant and  his  family  in  the  occupation  of  his  premises,  leaving  the  right  to  carry 
on  the  business  in  a  proper  manner,  and  was  held  to  be  subject  to  no  just  objec- 
tion. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Messrs.  Eicholson  &  Snow,  for  the  appellant. 

Mr.  L.  B.  Ceookee,  and  Mr.  H.  T.  Gilbeet,  for  the  ap- 
pellee. ' 

Mr.  Justice  Ceaig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  to  enjoin  a  nuisance.  It  is  alleged 
in  the  bill,  that  complainant  owns  and  occupies  a  farm,  con- 
sisting of  240  acres ;  that  he  has  erected  thereon  a  dwelling 
house  and  out-buildings,  and  that  the  property  has  cost  a  large 
sum  of  money,  and  that  he  occupies  the  premises  as  a  home 
for  his  family.     It  also  appears,  from  the  allegations  of  the 
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bill,  that  the  defendant,  a  butcher  by  trade,  purchased  a  farm 
adjoining  the  premises  of  complainant,  on  the  south  ;  that  the 
house  and  buildings  on  defendant's  farm  are  directly  south  of 
complainant's  residence,  about  30  rods  distant;  that  the  de- 
fendant is  engaged  in  the  business  of  slaughtering,  on  his 
premises,  hogs,  cattle  and  sheep,  and  rendering  the  tallow  and 
lard  accumulated  in  the  prosecuting  of  the  business;  that  the 
defendant  keeps  a  large  lot  of  hogs  on  the  premises,  which 
are  fed  with  the  blood  and  offal  and  refuse  matter  derived 
from  the  business;  that  said  business  created  a  strong,  disa- 
greeable, unhealthy  and  sickening  stench,  which,  especially  in 
hot  weather,  when  the  wind  was  south,  was  "  wafted''  into  the 
dwelling  house  of  complainant,  and  was  offensive  and  nause- 
ating to  complainant  and  his  family ;  that,  in  consequence  of 
the  offensive  and  unhealthy  stench,  members  of  complainant's 
family  have  been  made  sick;  that,  at  times,  the  stench  was  so 
disagreeable  that  the  members  of  the  family  were  compelled 
to  leave  the  table,  and  vomit;  that  the  business  of  defendant 
is  so  conducted  as  to  create  disease,  and  it  is  a  damage,  in  a 
pecuniary  point  of  view,  and  depreciates  the  value  of  com- 
plainant's farm. 

The  prayer  of  the  bill  is,  that  the  defendant  may  be 
enjoined  from  prosecuting  the  business  of  slaughtering  ani- 
mals or  rendering  tallow  or  lard  on  the  premises,  or  within 
such  a  distance  of  the  dwelling  of  complainant  as  will  create 
the  nuisance  complained  of. 

The  defendant  answered  the  bill,  and  the  cause  proceeded  to 
a  hearing  on  the  bill,  answer  and  proofs,  and  the  court  ren- 
dered a  decree,  in  substance,  that  the  defendant  be  perpetually 
enjoined  from  carrying  on  or  conducting  the  business  in  such 
a  manner  as  to  be  offensive  to  complainant,  and  injurious  to 
him  or  his  family  in  the  use,  occupation  and  enjoyment  of  his 
dwelling  house  and  farm. 

There  is  some  conflict  in  the  evidence,  as  is  usual  in  a  case 
of  this  character,  in  regard  to  the  extent  of  the  stench  caused 
by  the  slaughtering  of  animals  on  the  premises  of  the  defend- 
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ant,  in  the  slaughter  house  erected  thereon  for  that  purpose, 
but  the  decided  weight  of  the  testimony,  in  our  judgment, 
fully  sustains  the  allegations  of  the  bill.  But,  disregarding 
the  evidence,  appellant  contends  the  decree  can  not  be  sus- 
tained, and  the  main  point  relied  upon  to  sustain  his  position, 
as  Ave  understand  the  argument,  is,  that  a  court  of  chancery 
will  not  interfere  by  injunction  until  the  question  whether  a 
nuisance  exists  shall  have  been  tried  before  a  jury  in  an  action 
at  law. 

It  may  be  conceded  that  the  older  authorities  seemed  to 
favor  the  position  of  appellant,  but,  in  modern  times,  such  has 
not  been  the  rule,  as  will  appear  from  the  authorities  bearing 
upon  the  question.  Kerr,  page  337,  says  :  "  The  interference 
of  the  court  by  interlocutory  injunction  being  founded  on  the 
existence  of  the  legal  right,  and  having  for  its  object  the  pro- 
tection of  property  from  irreparable  injury  pending  the  trial 
of  the  right,  a  ijaan  who  comes  to  the  court  for  an  injunction 
to  restrain  nuisance,  must  be  able  to  satisfy  the  court  that  he 
has  a  good  prima  facie  title  to  the  right  which  he  asserts,  and 
that  there  is  danger  of  irreparable,  or  at  least  material,  injury 
being  done  in  the  meantime,  before  the  trial  of  the  legal  right 
can  be  had.'^  Eden  on  Injunctions,  in  concluding  the  discus- 
sion of  this  question,  on  page  276,  says:  ^^It  is  no  objection  to 
the  granting  of  an  injunction,  that  the  plaintiff  has  com- 
menced an  action  at  law.  In  one  instance  where  this  was  the 
case,  it  was  offered  to  discontinue  the  action,  if  necessary  to 
entitle  the  parties  to  the  injunction,  but  Lord  Eldon  held  it 
immaterial.'^  To  the  same  effect  is  Attorney  General  v.  Mehal, 
3  Meriv.  687. 

Wood  on  Nuisances,  812,  declares  the  rule  in  the  following 
emphatic  language:  "Formerly,  this  power  (of  interfering 
by  injunction)  was  exercised  sparingly,  and  only  in  extreme 
cases,  at  least  until  after  the  right  and  the  question  of  nuisance 
had  been  first  settled  at  law.  But  now,  the  only  remedy  for 
the  abatement  of  a  nuisance,  except  where  special  provision  is 
made  therefor  by  statute,  is  in  a  court  of  equity,  and  the  juris- 
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diction  is  predicated  upon  the  broad  ground  of  preventing 
irreparable  injury,  interminable  litigation,  a  multiplicity  of 
actions,  and  the  protection  of  rights. ^^  In  Walcott  v.  Matickj 
3  Stockton,  204,  the  same  principle  is  announced. 

In  the  late  case  of  Wahley.  Reinbach,  76  111.  323,  where  the 
question  arose  whether  a  court  of  chancery  would  take  juris- 
diction before  it  had  been  determined  in  a  court  of  law,  by  a 
trial  before  a  jury,  that  a  nuisance  in  fact  existed,  it  was  held, 
that  where  the  injury  resulting  from  the  nuisance  is,  in  its 
nature,  irreparable,  as,  when  loss  of  health,  loss  of  trade,  de- 
struction of  the  means  of  subsistence  or  permanent  ruin  to 
personal  property  will  ensue  from  the  wrongful  actor  erection, 
courts  of  equity  will  interfere  by  injunction. 

This  case  is  one  in  which  a  court  of  equity  should,  with 
more  freedom,  take  jurisdiction  to  grant  the  relief  prayed, 
than  the  case  last  cited,  as  here,  the  nuisance  already  exists, 
while  in  that  case  the  object  of  the  bill  was  to  prevent  a 
threatened  nuisance.  The  injury  resulting  to  the  complainant 
and  his  family,  here,  is  irreparable,  if  the  testimony  introduced 
on  behalf  of  complainant  be  true,  and  we  perceive  no  ground 
to  doubt  its  veracity.  The  complainant's  residence,  on  account 
of  the  stench  created  by  the  defendant,  has  been  rendered 
unsafe  to  occupy;  the  air  he  formerly  breathed  in  perfect 
security,  has  become,  at  times,  so  completely  impregnated  with 
poison  arising  from  the  slaughter  house  of  the  defendant,  that 
the  health,  and  perhaps  the  lives,  of  complainant  and  his  fam- 
ily are  in  peril.  Under  such  circumstances,  it  would  be  a 
reproach  upon  the  powers  of  a  court  of  equity  to  hold  the 
complainant  was  bound  to  endure  the  wrongs  of  the  defendant 
until  a  jury  should  pass  upon  the  facts  in  an  action  at  law. 

It  has  also  been  suggested  that  the  defendant  has  been  in- 
dicted, tried,  and  a  jury  found  him  not  guilty.  We  do  not 
regard  this  fact  of  sufficient  importance  to  deprive  a  court  of 
equity  of  jurisdiction.  On  the  trial  of  an  indictment,  the 
defendant  would  be  entitled  to  the  benefit  of  a  reasonable 
doubt,  and  although  the  evidence  might  clearly  preponderate 
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against  him,  yet  the  jury  might  acquit.  We  are  aware  of  no 
authority  which  holds  that  a  court  of  equity  should  be  con- 
cluded by  a  verdict  in  a  case  of  that  character.  The  bare  fact 
that  the  statute  gives  a  remedy  by  indictment,  does  not  de- 
prive the  court  of  its  equitable  powers  in  this  class  of  cases. 

Objection  has  also  been  made  to  the  peculiar  terms  of  the 
decree,  but  the  decree  is  not  liable  to  serious  objection.  It 
enjoins  the  defendant  from  conducting  his  business  in  such  a 
manner  as  to  be  offensive  and  injurious  to  complainant  or  his 
family,  in  the  occupation  of  his  premises.  He  has  the  right 
to  carry  on  his  business,  but  not  in  such  a  way  as  to  injure  his 
neighbors.  He  can  remove  his  slaughter  house  to  a  remote 
part  of  his  farm,  and  there  conduct  his  business,  if  the  stench 
should  not  prove  injurious  to  others. 

The  decree  did  not  seek  to  deprive  the  defendant  of  the 
right  to  engage  in  or  prosecute  his  business,  but  only  from 
conducting  it  in  such  a  manner  as  to  be  offensive  and  injurious 
to  others,  and  in  this  regard  it  is  right. 

As  we  perceive  no  error  in  the   record,  the  decree  will  be 

affirmed. 

Decree  affirmed. 


Chicago,  Burlington  and  Quincy  Eailroad  Company 

V. 

Mary  J.  Lee,  Admx. 

1.  New  trial — on  the  evidence.  Under  our  system  of  practice,  this  court 
will  not  reverse  a  judgment  and  set  aside  a  verdict  unless  compelled  from  the 
want  of  evidence  or  its  too  manifest  weakness  and  insufficiency,  to  sustain  the 
finding.  Even  if  the  evidence  is  slight,  it  will  not  require  a  reversal.  This 
court  will  not  lightly  disturb  the  finding  of  a  jury,  whose  province  it  is  to  find 
the  facts,  when  the  judge  trying  the  case  approves  of  the  verdict  by  refusing  a 
new  trial. 

2.  Negligence — collision  at  road  crossing.  Where  a  person,  while  attempt- 
ing to  cross  a  railroad  track  with  his  team  at  a  regular  highway  crossing,  was 
struck  by  an  approaching  engine  and  killed,  and  it  appeared  that  the  company 
allowed  the  sight  along  its  track  to  be  obstructed  by  a  house,  brush  and  weeds 
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upon  its  right  of  way,  and  failed  to  give  the  statutory  signals  on  the  train 
approaching  the  crossing  until  it  was  too  late  to  avail,  and  the  train  was  run- 
ning at  unusual  speed  to  make  up  time,  it  being  behind  time,  it  was  held,  that 
the  negligence  of  the  company  was  gross,  and  even  if  deceased  was  guilty  of 
negligence  in  failing  to  listen  or  look  for  a  train  out  of  its  time,  such  negli-. 
gence  was  slight,  and  the  company  was  liable  to  an  action  by  the  representa- 
tive of  the  deceased. 

3.  Res  adjudicata — -former  decisions  by  this  court.  The  reversal  of  a  judg- 
ment by  this  court,  and  awarding  a  new  trial,  can  not  be  pleaded  in  bar  of  a 
second  recovery.  The  principles  of  law  announced  by  this  court  upon  a  cer- 
tain state  of  facts,  in  reversing,  are  not  binding  except  upon  the  same  state  of 
facts.  Upon  substantially  the  same  facts,  this  court  would  be  bound  to  re- 
apply the  same  principles  and  legal  rules,  or  overrule  the  former  opinion. 

4.  Practice  in  Supreme  Court — can  not  look  to  evidence  not  presented  in  the 
court  below.  This  court  is  required  to  try  a  case  brought  before  it,  on  the  record 
presented  in  the  particular  case,  and  can  not  look  to  the  transcript  of  the 
record  in  a  former  case  between  the  same  parties  on  a  former  appeal,  to  deter- 
mine questions  of  fact, 

5.  Evidence — whether  negative.  Where  witnesses  near  by  a  passing  train, 
with  their  attention  directed  to  the  fact,  testify,  positively,  that  no  bell  was 
rung  or  whistle  sounded  until  the  instant  of  a  collision,  their  evidence  is  not 
negative  in  its  character. 

6.  Railroad — relative  rights  and  duties  at  highway  crossing.  If  a  railroad 
crosses  a  common  road  on  the  same  level,  those  traveling  on  either  have  a  legal 
right  to  pass  over  the  point  of  crossing,  and  to  require  due  care  of  those  trav- 
eling on  the  other  to  avoid  a  collision.  While  a  passing  train,  from  its  force 
and  momentum,  will  have  the  preference  in  crossing  first,  yet  it  is  bound  to 
give  due  warning,  so  a  person  with  his  wagon  may  stop  and  allow  it  to  pass, 
and  to  use  every  exertion  to  stop  if  the  wagon  is  inevitably  in  the  way,  and 
such  warning  must  be  reasonable  and  timely.  Its  speed  should  not  be  so  great 
at  such  a  crossing  as  to  render  unavailing  the  warning  of  its  bell  or  whistle. 

Appeal  from  the  Circuit  Court  of  Henderson  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Miller  &  Frost,  for  the  appellant. 
Messrs.  Douglass  &  Harvey,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Since  this  case  was  previously  before  this  court,  the  plain- 
tiff's declaration  has  been  amended,  and  additional  proofs 
introduced  on  the  last  trial. 
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The  evidence  shows  that  about  the  10th  of  November,  1869, 
a  collision  occurred  between  an  engine  of  appellant  and  the 
team  and  wagon  of  Darius  B.  Lee,  whilst  being  driven  by 
him  on  a  highway  crossing  appellant^s  railroad.  Lee  was 
killed  by  the  collision,  and  his  administratrix  sues  to  recover 
for  loss,  under  the  provisions  of  the  statute.  On  a  trial  in  the 
court  below,  as  on  each  of  the  previous  trials,  plaintiff  recovered 
a  verdict,  and  the  court,  after  overruling  a  motion  for  a  new 
trial,  rendered  a  judgment  on  the  verdict,  and  the  company 
appeals. 

When  the  first  and  second  trials  were  had,  the  only  negligence 
averred  in  the  declaration  was,  the  failure  to  sound  a  whistle 
or  ring  a  bell  at  the  crossing  where  Lee  was  killed.  In  the 
counts  since  filed  the  additional  negligence  averred  is,  that 
the  company  permitted  a  building  to  stand  upon  its  grounds 
near  the  track,  and  suffered  weeds  and  brush  to  grow  and 
stand  upon  its  grounds,  so  as  to  obstruct  the  view  of  deceased 
as  he  approached  the  road,  and  that  the  train  was  run  at  an 
unusually  high  rate  of  speed,  and  no  bell  was  rung  or  whistle 
sounded,  and  that  deceased  was  killed  by  reason  of  such  neg- 
ligence. 

On  the  last  trial,  there  were  three  additional  witnesses,  who 
testified  they  were  in  a  position  to  hear,  and  had  an  oppor- 
tunity to  hear,  a  whistle  sound  or  a  bell  rung,  but  did  not, 
and  they  believe  no  such  signal  was  given. 

From  the  entire  evidence,  we  are  clearly  of  opinion  the  train 
was  behind  time,  and  was  running  at  a  very  high  rate  of  speed 
when  the  accident  occurred ;  and  there  seems  to  be  no  doubt 
the  view  of  the  approaching  train  was  obstructed  by  the  house, 
brush  and  weeds,  until  a  person  was  almost  on  the  track;  and 
the  evidence  was  conflicting  as  to  whether  the  bell  was  rung 
or  the  whistle  sounded  until  the  instant  the  collision  occurred. 
The  jury  found  the  signal  was  not  given. 

The  speed  of  the  train,  the  fact  that  it  was  behind  its  regu- 
lar time,  and  the  obstruction  to  the  view  by  the  house,  brush 
and  weeds,  if  not  conceded,  are  established,  we  think,  beyond 
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doubt;  and  the  principal  disputed  fact  is,  whether  the  signal 
was  given.  We  are  satisfied  the  evidence,  as  it  stands  in  this 
record,  warranted  the  jury  in  reaching  the  conclusion  that  it 
was  not  given. 

The  policy  of  our  system  of  jurisprudence  is,  that,  as  the 
jury  system  was  established  and  is  maintained  for  the  finding 
of  disputed  facts  at  common  law,  it  is  the  province  of  the  jury 
to  do  so,  uncontrolled  by  the  court,  if  the  evidence  tends  to 
support  their  finding.  It  is  only  by  force  of  our  statute  that 
we  have  power  to  review  their  finding,  and,  under  long  estab- 
lished practice,  we  will  not,  unless  compelled  from  the  Avant 
of  evidence,  or  its  too  manifest  weakness  and  insufficiency  to 
sustain  the  finding,  reverse  because,  the  finding  is  against  the 
evidence.  Here  are  three  juries  who  have  concurred  in  find- 
ing negligence  on  the  part  of  appellant.  If  there  was  any 
inherent  weakness  in  the  evidence,  w^e  could  hardly  presume 
that  such  a  number  of  ordinarily  intelligent  men  would  all 
have  failed  to  detect  it.  Even  if  it  appeared  to  us  to  be 
slight,  still  that  does  not  require  a  reversal.  We  will  not 
lightly  disturb  the  finding  of  a  jury,  whose  province  it  is  to  find 
facts,  and  the  circuit  judge  who  heard  the  evidence  and  ap- 
proved the  finding  by  refusing  to  set  aside  the  verdict.  Hence, 
we  must  refuse  to  set  aside  the  verdict  because  it  is  not  sus- 
tained by  the  evidence. 

There  is  no  error  in  the  instructions.  They  announce  the 
law  correctly,  and  this  leaves  it  purely  a  question  of  fact  for 
the  determination  of  the  jury,  and  we  must  decline  to  inter- 
fere. 

We  find  the  law  clearly  and  well  stated  in  the  case  of  The 
Continental  Improvement  Co.  v.  Stead,  U.  S.  Supreme  Court, 
5  Otto,  161.  It  was  said :  "  If  a  railroad  crosses  a  common  road 
on  the  same  level,  those  traveling  on  either  have  a  legal  right 
to  pass  over  the  point  of  crossing,  and  to  require  due  care  of 
those  traveling  on  the  other  to  avoid  a  collision.  Of  course, 
those  mutual  rights  have  respect  to  other  relative  rights  sub- 
sisting between  the  parties.     From  the  character  and  momen- 


458  C,  B.  &  Q.  E.  n,  Co.  v.  Lee,  Admx.     [Sept.  T. 

Opinion  of  the  Court. 

turn  of  a  railroad  train,  and  the  requirements  of  public  travel 
by  means  thereof,  it  can  not  be  expected  that  it  shall  stop  and 
give  precedence  to  an  approaching  wagon  to  make  the  cross- 
ing first.  It  is  the  duty  of  the  wagon  to  wait  for  the  train. 
The  train  has  the  precedence  and  right  of  way,  but  it  is  bound 
to  give  due  warning  of  its  approach,  so  that  the  wagon  may 
stop  and  allow  it  to  pass,  and  to  use  every  exertion  to  stop  if 
the  wagon  is  inevitably  in  the  way.  Such  warning  must  be 
reasonable  and  timely,  but  what  is  reasonable  and  timely  warn- 
ing may  depend  on  many  circumstances.  It  can  not  be  such, 
if  the  speed  of  the  train  be  so  great  as  to  render  it  unavailing. 
jK  >K  *  rpi^g  speed  of  a  train  at  a  crossing  should  not  be  so 
great  as  to  render  unavailing  the  warning  of  its  whistle  and 
bell;  and  this  caution  is  especially  applicable  when  the  sound 
is  obstructed  by  winds  and  other  noises,  and  when  intervening 
objects  prevent  those  who  are  approaching  the  railroad  from 
seeing  a  coming  train.  In  such  cases,  if  an  unslackened  speed 
is  desirable,  watchmen  should  be  stationed  at  the  crossing. 

^'  We  think  the  judge  was  perfectly  right,  therefore,  in  hold- 
ing that  the  obligations,  rights  and  duties  of  railroads  and 
travelers  upon  intersecting  highways  are  mutual  and  recipro- 
cal, and  that  no  greater  degree  of  care  is  required  of  the  one 
than  of  the  other;  for,  conceding  that  the  railroad  train  has 
the  right  of  precedence  of  crossing,  the  parties  are  still  on 
equal  terms  as  to  the  exercise  of  care  and  diligence  in  regard 
to  their  relative  duties.  The  right  of  precedence  referred  to 
does  not  impose  upon  the  wagon  the  whole  duty  of  avoiding  a 
collision.  It  is  accompanied  with,  and  conditioned  upon,  the 
duty  of  the  train  to  give  due  and  timely  warning  of  approach. 
The  duty  of  the  wagon  to  yield  precedence  is  predicated  upon 
this  condition,  and  both  parties  are  charged  with  the  mutual 
duty  of  keeping  a  careful  lookout  for  danger.'^ 

And  in  the  same  case  the  court  below  was  asked  to  instruct 
for  the  company,  that  "the  undisputed  testimony  in  the  case 
shows  that  the  plaintiff  was  acquainted  with  the  character  of 
the  crossing;  that  he  had  frequently  traveled  it,  and,  on  some 
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previous  occasions,  had  stopped  to  look  and  listen  before  going 
on  the  track;  that  upon  this  occasion  he  went  with  his  team 
and  wagon  on  the  track  without  taking  any  precaution  to 
ascertain  whether  a  train  was  coming  from  the  north  or  not; 
that  he  did  not  even  turn  his  face  northward  along  the  track, 
in  the  direction  from  which  the  train  was  coming,  until  it  was 
too  late  for  him  to  stop  or  turn  back ;  that  his  wagon  wa^ 
making  considerable  noise  as  it  moved  over  the  frozen  ground; 
that  his  hearing  was,  to  some  extent,  impaired,  but  he  did  not 
stop  to  listen  before  going  upon  the  track.  Upon  this  state 
of  facts,  the  plaintiff  is  chargeable  with  such  negligence  con- 
tributing to  the  accident  as  deprives  him  of  any  right  of 
action.'^ 

The  court  say,  that  even  if  the  evidence  had  been  so  free 
from  doubt  as  to  establish  the  propositions  contained  in  the 
instruction,  still,  it  was  discretionary  with  the  judge  to  give 
it  as  asked,  or  in  a  more  general  form,  leaving  it  as  a  question 
of  fact  for  the  jury  to  say  whether  the  plaintiff  was  guilty  of 
carelessness,  from  the  evidence ;  and  the  court  hold,  that  ^'  if 
the  place  was  dangerous,  and  the  approach  to  it  by  a  trairr 
obscured,  he  should  have  proceeded  with  more  caution  and 
circumspection  than  if  the  crossing  were  in  an  open  country ;  ^^ 
nor,  at  least  without  the  use  of  means  that  common  prudence 
would  dictate  to  ascertain  such  fact;  ^^but,'^  the  court  say,  ^^as 
[(this  was  not  a  regular  train,  or  on  usual  time,  the  same  degree 
of  caution  would  not  be  required  on  his  part,  or  such  as  if  it 
were  a  regular  train,  and  on  usual  time." 

This  instruction  was  asked  by  the  company,  and  refused  by 
the  court ;  "  It  is  the  duty  of  every  one,  approaching  with 
his  wagon  and  team  along  a  highway  to  the  crossing  of  a 
[steam  railroad,  to  listen,  and  to  look  both  ways  along  the  rail- 
]road  before  going  upon  it.  If,  by  the  reason  of  the  ground 
or  other  obstructions,  or  if,  by  reason  of  a  defect  of  his  sense 
of  sight  or  of  hearing,  he  can  not  determine,  with  certainty, 
whether  or  not  a  train  of  cars  is  approaching,  without  stop- 
ping, and,  if  necessary,  going  in  advance  of  his  team  to  exam- 


460  C,  B.  &  Q.  R.  E.  Co.  v.  Lee,  Admx.      [Sept.  T. 

Opinion  of  the  Court. 

ine,  it  is  liis  duty  to  do  so.  If,  in  such  case,  he  goes  upon  the 
track  without  taking  such  precaution,  he  does  so  at  his  own 
peril,  and  can  not  recover  if  injury  results."  Of  this  instruc- 
tion the  court  say :  "  Here  is  no  assumption  of  facts,  ^  *  * 
but  it  states  the  duty  of  persons  approaching  a  railroad  with 
wagons  and  teams  in  a  more  absolute  and  unqualified  form 
than  we  think  admissible.  It  states  such  duty  with  the  rigidity 
of  a  statute,  making  no  allowance  for  modifying  circumstances, 
or  of  accidental  diversion  of  attention  to  which  the  most  pru- 
dent and  careful  are  sometimes  subject,  and  assuming,  in 
eifect,  that  the  duty  of  avoiding  collision  lies  wholly,  or 
nearly  so,  on  one  side.'' 

The  law  as  announced  in  this  case  is  entirely  applicable  to 
the  case  at  bar;  and  if  conceded  to  be  the  law,  and  it  must 
be,  even  where  comparative  negligence  is  not  admitted,  it 
must  govern  this  case;  and  when  that  rule  is  applied,  even 
if  it  could  be  conceded  that  deceased  in  this  case  was  guilty  of 
negligence,  it  was  slight  and  that  of  the  company  was  gross. 
Here  were  obstructions  preventing,  to  some  extent  at  least,  a 
view  of  the  approaching  train ;  it  was  out  of  time,  running  at 
a  fearful  rate  of  speed,  as  is  shown  by  the  terrible  manner  in 
which  Lee's  body  was  mangled,  and  the  distance  its  fragments 
were  carried  and  strewn  along  the  track,  and  the  inability  of  the 
engineer  to  stop,  until  the  train  had  run  between  a  fourth  and 
a  half  a  mile;  no  whistle  sounded  or  bell  rung;  no  effort  to 
check  its  rate,  and  no  watchman  stationed  at  the  crossing  to 
warn  persons  of  approaching  danger — all  of  which  are  held 
by  the  opinion  quoted  above  to  be  negligence  on  the  part  of 
the  company.  As  held  in  that  case,  and  by  all  courts,  it  was 
for  the  jury  to  find  whether  there  was  negligence,  and  the 
jury  have  found  that  the  company  was  guilty  of  negligence,  and 
the  finding  is  abundantly  sustained  by  the  evidence.  To  hold 
otherwise  would  be  to  impose  all  the  duty  of  care  and  vigi- 
lance on  the  person  crossing  the  railroad  track  with  a  wagon 
and  team,  and  to  absolve  the  company  from  all  care  on  its 
part.     The  evidence  shows  the  company  did  nothing  to  avoid 
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the  accident,  but,  on  the  contrary,  omitted  the  observance  of 
every  duty  required  by  the  law,  and  still  claim  immunity  for 
the  omission. 

But  it  is  urged,  that  the  last  trial  and  judgment  in  this 
court  is  conclusive  on  appellee,  as  the  law  and  the  facts  are 
the  same,  and  should  be  regarded  as  res  adjudicata.  If  the  facts 
were  the  same  in  all  essential  particulars,  if  we  may  look  out- 
side of  the  record  now  before  us  to  ascertain  that  fact,  the 
question  might  be  presented.  But  we  are  required  to  try  the 
case  on  the  record  presented  in  the  case,  and  we  have  no  right 
to  look  to  the  transcript  in  that  case  to  determine  questions 
of  fact  in  this  case.  We  may  review  the  finding  of  the  jury 
on  the  evidence,  but  only  on  the  evidence  they  heard,  and  on 
which  they  based  their  finding.  We  have  no  right  to  look 
outside  of  this  record  to  determine  whether  their  finding  was 
correct  or  incorrect.  There  was  no  plea  of  a  recovery  in  this 
court  interposed  in  the  court  below,  nor  was  such  a  plea  in- 
terposed to  this  suit  in  this  court,  and  if  such  a  defense  had 
been  attempted,  how  could  it  have  been  presented  as  a  bar  to 
this  recovery?  The  plea  would  have  averred  that  appellee  had 
recovered  a  judgment  in  the  court  below,  and  appellant  had 
removed  it  to  this  court  by  appeal,  and  that  on  a  trial,  this 
court  had  reversed  that  judgment  and  remanded  the  case  with 
an  order  for  a  venire  de  novo.  Now,  could  any  person  say  such 
a  plea  had  any,  the  slightest  elements  of  a  bar  to  a  recovery  ? 
We  presume  no  one  could  say  that  it  had.  But  we  are  aware 
of  no  rule  of  practice  that  authorizes  such  a  plea  in  this 
court. 

When  the  case  was  previously  before  us,  we,  of  course,  in 
its  decision,  announced  legal  rules  which  were  applicable  to 
the  facts  appearing  in  that  record,  and,  unless  overruled,  the 
court  would  be  bound  to  apply  the  same  rules  to  the  same 
facts.  But  we  are  not  aware  that  because  the  evidence  induced 
the  court  to  find  certain  facts,  we  should,  on  further  argu- 
ment and  more  mature  reflection,  be  estopped  by  the  previous 
finding  from  reaching  a  different  conclusion  even  on  the  same 
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evidence.  Mere  consistency  might  require  it,  but  a  sense  of 
justice  and  right  would  make  no  such  demand,  and  no  such 
rule  can  ever  prevail  when  the  evidence  is  materially  diiferent. 
To  so  hold  would  be  to  stifle,  instead  of  to  promote,  justice. 
This  position  is,  on  the  record  on  which  the  trial  is  being  had, 
wholly  untenable.  The  question  sought  to  be  raised  is  not 
presented  by  the  record.  But  if  we  may  go  beyond  the  record, 
and  look  into  the  transcript  when  the  case  was  brought  before 
us  at  a  former  term,  then  we  should  find  the  evidence,  as  well 
as  the  pleadings  in  the  court  below,  materially  different,  as  now 
presented  to  this  court.  We  may  look  to  the  opinion  filed 
in  the  case  when  previously  before  us,  to  see  what  questions  of 
law  were  decided,  but  not  to  see  the  evidence,  as  that  is  in  the 
transcript  filed  in  the  case  now  before  us.  To  that  alone  can 
we  look  for  the  evidence  on  which  the  verdict  was  found,  and 
we  must  say  whether  the  verdict  is  sustained  by  the  evidence 
now  before  us,  and  we  have  no  right  to  go  outside  of  this 
record  to  determine  that  question.  This  record  shows,  if  we 
may  look  at  the  transcript  previously  filed,  that  there  were 
three  additional  witnesses  examined  on  the  last  trial,  who  were 
in  a  position  to  see,  hear  and  know  whether  a  whistle  was 
sounded  or  a  bell  rung.  They  were  looking  at  the  train  when 
the  collision  occurred,  and  their  attention  was  directed  to  what 
was  transpiring,  and  they  are  sure  no  bell  was  rung  or  whistle 
sounded  until  the  instant  the  collision  occurred,  when  the 
whistle  called  for  breaks.  One  of  these  witnesses  was  within 
five  rods  of  the  place  of  the  accident  and  saw  and  heard  all 
that  transpired.  This  evidence,  to  our  minds,  lends  great 
additional  weight  in  support  of  appellee's  case.  In  fact,  the 
evidence  of  these  additional  witnesses  is  almost  conclusive,  in- 
dependent of  the  evidence  of  appellee's  other  witnesses.  Nor 
is  their  testimony  negative  in  its  character.  It  is  the  evidence 
of  witnesses  whose  attention  was  directed  to  what  w^as  trans- 
piring, and  who  gave  heed  to  all  that  occurred;  they  heard  and 
saw  it  all,  and  had  equal  opportunity  to  see  and  hear  what 
was  done  as  appellant's  witnesses,  and  their  evidence  is  clear, 
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consistent  and  every  way  reasonable,  and  adds  largely  to  the 
force  of  appellee's  evidence  when  considered  as  a  whole,  and 
being  so,  it  changes  the  whole  case  and  renders  it  essentially 
d liferent  from  what  it  was  when  last  before  us.  It  then  fol- 
lows, that  the  judgment  then  rendered  does  not,  nor  can  it, 
control  the  decision  of  this  case. 

The  train  was  behind  time,  and  deceased  can  not  be  pre- 
sumed to  have  known  that  fact.  He  may,  and  probably  did, 
know  the  usual  time  for  the  train  to  pass  this  T3lace,  and  if  so,  he 
had  no  reason  to  suppose  a  train  would  be  approaching,  espe- 
cially as  no  whistle  was  sounded  or  bell  rung  to  warn  him  of  the 
approaching  danger.  Hence,  the  omission  of  some  acts  of 
precaution,  which  would  have  been  required  if  he  had  been 
crossing  at  the  usual  time  for  the  train  to  pass,  would  not  be 
of  as  high  a  degree  of  negligence,  as  if  omitted  when  or  just 
before  the  train  was  due.  He,  in  all  probability,  would  have 
been  more  vigilant  had  he  known,  or  supposed,  the  train  had 
not  passed. 

On  the  other  hand,  the  officers  of  the  road  knew,  as  we 
must  presume,  that  there  was  a  road  crossing  at  that  place, 
and  that  persons  were  accustomed  to  cross  there  at  all  times. 
They  knew  their  train  was  behind  time,  and  they  must  have 
knowrt  that  persons  then  crossing  would  not  be  expecting  the 
train,  and  hence  the  duty,  independent  of  the  statutory  re- 
quirement, to  give  the  required  signal.  Under  the  circum- 
stances, we  think  its  omission  was  gross  negligence — so  gross 
that,  even  if  deceased  was  guilty  of  slight  negligence, 
appellant  is  liable  for  the  injury  inflicted. 

We  see  no  sufficient  reason  for  reversing  the  judgment  of 
the  court  below,  and  it  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scott,  dissenting:    The  facts  in  the  present 

record  are  substantially  as  they  were  when  the  case  was  before 

us  on  a  former  appeal,  and,  according  to  authorities  in  this  and 

pother   courts,  that  decision  is  conclusive  of  the  rights  of  the 

)arties. 
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For  a  fuller  expression  of  my  views^  as  to  the  merits  of  the 
case,  reference  is  made  to  our  former  opinion,  Chicago^  Burl- 
ington and  Quincy  Railroad  Co.  v.  Lee,  6S  111.  576. 


Kewton  H.  Tennery 

V. 

James  H.  Nicholson. 

1.  Mortgage — deed  as  a  security.  Where  land  is  conveyed  to  another  by  a 
deed,  absolute  on  its  face,  but  to  secure  the  payment  of  money,  and  the  grantee 
gives  the  debtor  a  written  agreement  to  convey  the  land  on  payment  of  the 
debt,  the  conveyance  will  be  a  mortgage  only,  and  its  character  will  not  be 
changed  by  giving  a  new  note  and  taking  a  new  agreement  to  convey,  in  which 
time  is  made  of  the  essence  of  the  contract,  and  which  provides  that  in  case 
of  failure  to  pay  on  the  day  named,  "the  intervention  of  equity"  shall  be  for- 
ever barred ; — the  relation  of  mortgagor  and  mortgagee  will  still  exist. 

2.  Same — equitT/  of  redemption,  hoio  defeated.  A  mortgagor's  equity  of  re- 
demption in  land  can  not  be  cut  off  by  a  provision  in  a  defeasance  to  a  deed 
given  to  secure  a  debt,  making  a  failure  to  pay  when  due  have  that  effect.  It' 
can  only  be  done  by  a  foreclosure. 

3.  Consideration.  Where  a  party,  who  had  his  land  conveyed  to  secure  a 
debt,  and  had  failed  to  make  payment  when  the  debt  matured,  under  the  belief 
that  his  right  to  redeem  was  gone,  promised  to  pay  a  sum  greatly  in  excess  of 
what  he  owed,  and  took  another  agreement  for  a  deed  upon  payment  of  the 
latter  sum,  it  was  held,  that  such  last  promise  was  not  binding  on  him  for 
want  of  a  consideration,  his  right  to  redeem  not  being  gone. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Mr.  Egbert  Bollard,  and  Messrs.  Hannaman  &  Wil- 
LOUGHBY,  for  the  appellant. 

Messrs.  Douglass  &  Harvey,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court  : 

There  is  very  little  disagreement  as  to  the  facts  of  this 
case.     In  1863  complainant  bought  the  land  which  is  the 
subject  of  this  litigation,  from  Plorace  Brown,  for  the  sum 
of  $1,500.     His  agreement  was  to  pay  the  money  on  re- 
ceiving a  deed,  which  he  did  do,  and  the  grantor  placed  him 
in  possession  of  the  property,  which  he  has  since  retained. 
Not  having  all  the  money  on  hand,  complainant  borrowed  of 
defendant  $1,100,  with  which  to  make  the  payment  for  the 
land,    and    as    security   caused   the   land   to    be    conveyed 
directly   to    defendant   instead  of  himself,  and  took  back 
from  him  a  bond  or  agreement  to  reconvey  the  land  to  him 
on  payment  of  the  sum  borrowed,  with  ten  per  cent  interest 
per  annum,  which  indebtedness  was  evidenced  by  a  promis- 
sory note  payable  five  years  after  date.     Some- payments 
were  made  on  this  note,  but  it  was  not  all  paid  within  the 
five  years.     After  the  note  became  due,  and  perhaps  at  the 
request   of  defendant,    complainant   undertook   to    borrow 
money  on  the  land  with  which  to  discharge  his  indebted- 
ness to   defendant,  and  for  that  purpose   he  applied  to  a 
[party  for   a  loan,  who  advised  him   to  renew  his   note  to 
defendant,  and  to  obtain  an  appraisement  of  the  land,  and 
;he  would  endeavor  to  assist  him  in  procuring  the   desired 
loan.      Accordingly,   complainant  applied  to  defendant  to 
'renew  his  note,  which  was  readily  agreed  to,  and  it  was  rc- 
;newed  for  sixty  days.     The  original  bond  or  agreement  for 
a  deed  was  then  taken  up  and  a  new  one  given.     The  last 
agreement  contained  a  clause  declaring  time  to  be  of  the  es- 
Isence  of  the  contract,  and,  in  case  of  failure  to  make  pay- 
Iment  of  the  note  promptly  at  maturity,  *'  the  intervention 
I  of  equity  is  forever  barred."      Whether  the  original  agree- 
ment contained  such  a  clause  is  left  somewhat  in  doubt  by 
the  .evidence.     It  was  lost  or  destroyed,  and  could  not  be 
produced  on  the  trial;  but  both  complainant  and  his  son, 
who  are  familiar  with  its  contents,  are  quite  positive  it  con- 
tained no  such  clause.     On  the  other  hand,  defendant  thhiks 
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it  did,  but  is  not  entirely  confident.  Complainant  protects 
he  did  not  know  the  hitter  agreement  contained  any  provis- 
ion mnking  time  of  the  essence  of  the  contract,  and  there  is 
no  evidence  that  tends  to  show  he  did  know  of  that  clause 
in  the  agreement.  Under  the  view  we  will  take  of  the  case, 
it  is  not  a  matter  of  much  importance  whether  either  agree- 
ment contained  any  such  provision,  or  whether  complainant 
was  aware  such  a  clause  was  inserted  in  the  last  agreement. 

Before  the  last  note  became  due,  complainant  was  advised 
by  the  party  to  whom  he  had  applied  for  a  loan  of  money 
upon  his  land  that  he  would  be  unable  to  get  it  for  him. 
About  the  same  time  complainant  had  a  cash  offer  for  his 
farm.  It  was  less  than  he  thought  it  was  worth,  but  if  de- 
fendant insisted  on  having  his  money  when  it  would  become 
due,  he  would  take  it.  By  accepting  the  offer  he  could  pay 
off  the  incumbrance  upon  his  land,  and  have  a  considerable 
sum  left  for  his  own  use.  On  receiving  this  offer  complain- 
ant says  he  informed  defendant  of  it,  and  was  advised  by 
defendant  not  to  take  it,  as  it  was  less  than  the  ftirm  was 
worth,  and,  as  he  did  not  want  all  the  money  coming  to  him, 
but  could  o'et  alons^  with  a  few  hundred  dollars  which  he 
thought  he  could  procure  elsewhere,  not  to  sell  at  the  price 
ofl'ered.  Belying  upon  the  assurances  of  defendant  for  fur- 
ther indulgence,  complainant  declined  to  sell  his  land  at  the 
price  he  was  then  offered.  Defendant  admits  in  his  testi- 
mony that  he  knew  complainant  had  an  offer  for  his  land, 
but  the  amount  he  did  not  know,  and  that  he  said  to  him, 
*' Are  you  going  to  give  it  away?  I  have  made  arrange-, 
ments,  and  don't  want  the  money." 

Nothing  further  seems  to  have  occurred  between  the  par- 
ties until  the  note  of  the  date  of  September,  1870,  given  at 
sixty  days  for  $1071.85,  had  become  due,  when  complainant 
api)lied  to  defendant  to  know  what  further  arrangements  he 
should  make,  when  he  was  told  by  him  ^^  that  several  per- 
sons had  advised  him  to  take  the  land.^^  At  that  interview 
defendant  would  not  consent  to  convey  the  land  to  com- 
plainant  except   upon    the   payment   of    $2500,    which    was 
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more  than  double  the  an^oiiiit  justly  due  him.  Negotiations 
continued  between  the  ])arties  until  1872,  when  a  verbal 
{i<rreement  was  concluded  between  them,  bv  which  defendant 
jigreed  to  convey  the  hmd  to  com[)ljiinant  on  payment  of 
$2,000,  in  instalhn'ents  of  $500  each,  with  interest  at  the 
rate  of  ten  per  cent  per  aniumi,  payable  on  the  lirst  day  of 
January,  1873,  and  annually  thereafter.  The  several 
.mstallments  Avere  paid  as  they  became  due,  except  the  last 
one,  maturing  on  January  1,  1875  ;  but,  as  we  under- 
stand the  evidence,  the  interest  was  paid  on  the  last 
installment  np  to  the  latter  date.  Alleging  that  he  h;id 
already  paid  defendant  more  than  the  sum  borrowed  of  him, 
with  the  interest,  complainant  then  tiled  this  bill  to  compel 
defendant  to  convey  the  legal  title  of  the  land,  which  he 
had  held  as  mortg;ige  securitv,  to  him  as  he  had  agreed  to 
do.  The  court  decreed  a  conve3'ance  of  the  land  on  ]):i3'- 
ment  of  the  last  installment  of  $500,  with  the  interest 
due  under  the  verbal  agreement,  and  complainant  being 
dissatisfied  with  the  terms  on  which  relief  was  decreed, 
brings  the  case  to  this  court  on  appeal. 

That  the  deed  under  which  defendant  held  the  land,  al- 
i'thouirh  absolute  in  form,  was  a  mortsfao^e,  adniits  of  no 
doubt.  It  was  so  expressed  in  the  contemporaneous  agree- 
inient  executed  by  defendant  and  delivered  to  complainant, 
which  obligated  defendant,  on  payment  of  the  sum  borrowed 
of  him  by  complainant,  with  the  interest  thereon,  to  convey 
the  land  to  him.  The  original  character  of  the  transaction 
was  in  no  manner  changed  by  the  renewal  of  the  note  for 
ithe  balance  due,  and  by  accepting  a  new  agreemeut  as  to 
making  a  deed  on  payment  of  the  sum  to  become  due,  not- 
[withstanding  it  contained  a  clause  declaring  time  of  pay- 
ment material,  and  of  the  essence  of  the  contract,  and  in 
lease  of  failure,  the  "'intervention  of  equity  is  forever 
barred."  The  relation  of  mortgaofor  and  morts^aoee  still 
continued  as  before. 

It  is  apprehended  the  mortgagor's  equity  of  redemption 
can  not  be  cut  off  in  that  way,  even  had  the  provision  con- 
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tainecl  in  the  defeasance  been  inserted  in  the  deed  itself. 
In  Willets  v.  Burgess,  34  111.  494,  it  was  said,  ''  the  mere 
fact  the  mortirage  declared  the  title  should  vest  in  the 
mortgagee,  if  prompt  payment  should  not  be  made,  could 
not  bar  a  redemption  ;  that  could  only"  be  done  by  a  fore- 
closure." The  defeasance  in  this  case  contains  no  provis- 
ion the  title  should  vest  absolutely  in  defendant  in  tlie 
event  of  non-payment  of  the  amount  due  within  sixty  days, 
and  in  this  respect  it  is  more  favorable  to  complainant  than 
in  the  case  cited.  The  words  employed  in  the  defeasance 
certainly  never  conveyed  any  such  idea  to  the  minds  of  the 
contracting  parties,  and  the  legal  effect  does  not  bar  a 
redemption. 

The  case  in  hand  bears  no  analogy  to  a  sale  of  land 
where  the  vendor  may  declare  the  terms  upon  which  lie  will 
sell  his  property  by  making  time  of  payment  material  and 
of  the  essence  of  tlie  contract,  and  hence  the  authorities 
cited  are  not  in  point,  and  illustrate  no  phase  of  the  case. 

In  regard  to  the  verbal  agreement  to  pay  defendant 
$2,000  if  he  would  convey  the  land  to  complainant  under 
his  agreement,  it  was  founded  upon  no  consideration  and 
was  not  binding  in  law,  and  hence  complainant  was  under 
no  legal  obligation  to  perform  it.  All  complainant  was 
bound  to  pay  was  the  remainder  of  the  sum  borrowed  of 
defendant,  with  agreed  interest.  When  that  was  done  he 
was  entitled  to  a  deed  for  his  land.  His  right  of  redemp- 
tion existed  until  it  should  be  barred  in  some  mode  known 
to  the  law,  which  was  never  done. 

The  decree  will  be  reversed,  and  the  catise  remanded,  with 
directions  to  the  court  to  ascertain  by  a  reference  to  the 
master  in  chancery  whether  the  money  borrowed  of  defend- 
ant in  the  first  instance  has  been  fully  paid,  with  the  stipu- 
lated interest,  and,  if  so,  to  decree  a  conveyance  of  the 
land  to  complainant,  but,  if  not,  then  upon  payment  of  any 
balance  that  may  be  found  to  be  due,  to  decree  the  same 
relief. 

Decree  reversed. 
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Abraham  Shaver 

V. 

Henry  Williams. 

1.  Mortgage  —  renewal,  xvhen  does  not  lose  its  priority.  Where  a  party- 
takes  a  new  mortgage  to  secure  the  payment  of  the  same  debt  secuT-ed  by  a 
prior  one,  and  this  fact  is  stated  in  the  later  mortgage,  no  new  note  being 
taken,  and  gives  a  release  of  the  old  mortgage,  which  is  recorded  on  the  same 
day  with  the  new  mortgage,  and  there  is  no  substantial  difference  in  the  two 
mortgages,  this  will  not  give  priority  to  a  mortgage  given  to  another  and 
recorded  after  the  first  and  before  the  last  of  said  mortgages. 

2.  Same — foreclosure  —  as  to  homestead.  On  foreclosure  of  a  mortgage  not 
releasing  the  homestead  right,  in  which  a  subsequent  mortgagee  was  made  a 
party,  in  whose  mortgage  the  homestead  was  waived  and  released,  and  where 
it  appeared  that  a  division  could  not  be  made  setting  off  the  homestead,  it  was 
held  error  to  decree  the  payment  of  $1,000  to  the  mortgagor  out  of  the  pro- 
ceeds of  the  sale  of  the  premises.  So  much  of  that  sum  as  was  necessary 
should  have  been  decreed  to  be  paid  in  discharge  of  the  second  mortgage,  with- 
out any  cross-bill  being  filed  for  that  purpose. 

3.  Merger.  "Where  a  party  acquires  a  deed  of  land  upon  which  he  holds  a 
mortgage  or  other  incumbrance,  and  the  question  arises  whether  the  incum- 
brance is  discharged  by  the  conveyance,  the  intention  of  the  party  at  the  time 
the  deed  was  obtained  will,  in  equity,  be  considered  as  the  controlling  consid- 
eration. 

Appeal  from  the  Circuit  Court  of  Winnebago  County ; 
the  Hon.  William  Brown,  Judge,  presiding. 

Messrs.  Crawford  &  Marshall,  for  the  appellant. 

Messrs.  Coon  &  Curtis,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  l3ill  in  equity  ])rought  by  Henry  Williams  to 
foreclose  a  mortgage  executed  bj  Charles  F.  Morgan  and  wife 
on  certain  premises  in  McHenry  county,  to  secure  an  indebt-. 
cdiiess  of  $3,700.  The  mortgagor  jukI  his  wife,  together 
with  Charles  F.  Morgan  and  Abraham  Shaver,  who  also 
held  mortgages  on  the  same  premises,  were  made  parties 
deiendnnt  to  the  bill.  A  decree  of  foreclosure  was  ren- 
dered in  favor  of  complainant  substantially  as  prayed  for  in 
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the  bill,  to  reverse  which  Shaver  alone  appealed.  It  ap- 
pears from  the  evidence  that  on  March  17,  1868,  Mor- 
gan borrowed  of  Williams  $3,700,  and  gave  his  note 
for  the  amount  due  in  ten  years,  with  interest  payable  semi- 
annually at  ten  per  cent.  And  a  mortgage  was  executed  to 
secure  the  pa3nnent  of  the  note,  bearing  the  same  date.  A 
certificate  of  acknowledgment  was  attached  to  the  mortgage, 
dated  September  9,  1868,  which  was  in  the  form  required 
by  the  statute,  but  the  name  of  the  justice  was  not  signed 
to  the  same.  On  September  9,  1868,  the  mortgage  was 
recorded;  subsequent^,  and  on  October  7,  1871,  tlie  mort- 
gage was  again  recorded,  the  certificate  of  acknowledg- 
ment having  been  signed  by  "James  B.  Church,  justice 
of  the  peace,"  and  bearing  date  September  9,  1868.  Prior 
to  this,  however,  und  on  September  12,  1871,  the  appellant, 
Sliaver,  loaned  C.  F.  Morgan  $500,  and  took  a  mortgage  on 
the  same  premises,  executed  by  Morgan  and  his  wife,  with 
full  waiver  of  the  homestead,  which  was  recorded  September 
14,  1871.  On  December  22,  1871,  Morgan  and  wife  gave 
Williams  a  new  mortgage  on  the  premises  to  secure  his  old 
debt,  which  was  duly  acknowledged  and  recorded  December 
26,  1871  ;  a  release  duly  executed  by  Williams  of  the  prior 
mortsfaire  was  filed  for  record  with  the  last  mortsfasre. 

It  is  contended  by  appellant  that,  although  h:s  mortgage 
w^as  executed  and  recorded  subsequent  to  the  one  first  given 
appellee,  yet  the  release  by  appellee  of  the  prior  mortgage, 
and  accepting  the  mortgage  bearing  date  subsequent  to  the 
one  held  by  him,  give  his  mortgage  the  prior  lien,  and  this 
we  understand  to  be  the  principal  question  presented  by  the 
record.  The  second  mortgage  contains  the  following 
clause:  "This  mortgage  is  made  to  secure  the  identical 
indebtedness  mentioned  in  the  certain  mortgage  upon  the 
above  described  lands  made  by  said  party  of  the  first  part 
to  said  party  of  the  second  part,  bearing  date  March  17, 
1868,  and  recorded  in  the  recorder's  office  ot*  the  recorder 
of  said  McHenr}^  county,  in  book  30  of  mortgages,  on  page 
338."     The  truth  of  this  statement  is  not  controverted  ;  no 


1877.]  Shaver  v.  Williams.  471 

Opinion  of  the  Court. 

new  note  was  tiiken,  but  the  mortgage  was  given  to  secure 
the  payment  of  the  origilial  note  executed  when  the  loan 
was  first  made.  Nor  does  it  appear  that  any  substantial 
difference  exists  between  the  two  mortgages.  The  rights 
and  powers  conferred  by  the  two  are  simihir  in  their  charac- 
ter. While  the  right  of  dower  had  not  been  waived  by  the 
wife  of  the  mortiraoor  in  the  first  mortoaoe  at  the  time  it 
was  executed,  this  defect  had  been  cured,  as  appears  by 
the  certificate  of  acknoAvledgment  subsequently  obtained. 
The  only  difference  we  perceive  in  the  two  mortgages  is,  the 
first  one  did  not  provide  that  the  whole  of  the  principal  debt 
should  become  due  on  the  faihire  to  pay  interest,  while  the 
latter  contained  that  provision.  Where  a  party  acquires  a 
deed  of  lands,  upon  which  he  holds  an  incumbrance  by 
mortgage  or  otherwise,  and  the  question  arises  whether  the 
incumbrance  is  discharged  by  the  conveyance,  the  intention 
of  the  party  at  the  time  the  deed  Avas  obtained  will,  in  a 
court  of  equity,  be  considered  the  controlling  consideration. 
CamiDhell  v.  Carter,  14  111.  286  ;  Richardson  v.  HockenJiull, 
85  id.  124. 

If  that  principle  should  be  applied  here,  and  we  perceive 
no  reason  why  it  should  not  be,  the  facts  surrounding  the 
transaction  all  point  to  the  conclusion  that  it  was  not  the 
intention  of  the  complainant  to  lose  his  original  lien.  The 
recitation  in  the  mortgage  that  it  was  given  to  secure  the 
identical  indebtedness  named  in  the  other  mortgage,  the  fact 
that  the  original  note  was  not  given  up  and  a  new  one  taken, 
ill  connection  with  the  other  fact  that  the  release  of  the  old 
mortgage  and  filing  for  record  of  the  other  one  was  done 
at  the  same  time  and  as  one  transaction,  all  indicate  that 
complainant  had  no  intention  whatever  to  give  up  his  orig- 
inal lien  on  the  mortgaged  property.  This  case,  in  its  facts, 
is  similar  to  Christie  v.  Hale,  46  111.  117,  and  the  rule  there 
announced  must  control  here.  In  that  case  Ball  gave  Hale  a 
mortgage  on  real  estate  to  secure  certain  indebtedness,  whicli 
was,  in  form,  a  deed.  Subsequently  judgments  were  ren- 
dered against  Ball.      After  the  rendition  of  the  judgments, 
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Hale  conveyed  the  property  to  Ball,  and  at  the  same  time  took 
a  new  mortgage  to  secure  the  indebtedness,  giving  further 
time  for  payment.  The  party  holding  the  jndgments  under 
these  circumstances  insisted  that  the  jndgments  had  priority 
over  the  second  mortgage,  but  the  court  said  :  *'  In  this  case 
the  delivery  of  the  deed  of  conveyance  to  Ball  and  the  mort- 
gage back  to  Hale  were  simultaneous  and  instantaneous 
acts.  There  was  no  intention  of  the  parties  to  change  their 
relative  rights,  but  simply  to  put  the  mortgage  in  legal  form. 
And  the  acts  beins^  simultaneous,  the  title  to  the  land  and 
the  rights  under  the  mortgage  vested  at  the  same  instant  of 
time,  and,  according  to  what  was  said  in  Curtis  v.  Root^ 
(20  111.  53),  there  was  no  period  of  time  when  the  judgment 
lien  could  have  attached  as  prior  to  that  of  the  mortgage." 
The  same  may  be  said  of  this  transaction.  The  conve}^- 
ance  or  release  of  all  rights  held  by  the  complainant  in  and 
to  the  premises  to  the  mortgagor,  and  the  execution  and 
delivery  of  the  new  mortgage,  were  simultaneous  acts,  and 
no  intent  was  shown  to  change  the  relative  rights  of  the  par- 
ties by  the  change  of  the  form  of  the  security  for  the  debt. 
It  is  a  principle  well  established/ that  equity  always  looks  to 
the  substance,  and  not  to  the  form,  of  the  transaction,  to  de- 
termine its  validitv.  Under  this  rule  no  good  reason  can 
be  shown  why  appellant  should  have  priority.  When  he 
made  the  loan  and  accepted  a  niortgnge,  the  record  disclosed 
the  fact  that  appellee  had  a  prior  lien.  This  record  was  con- 
structive notice  to  him  and  all  others  of  appellee's  rights, 
and  whatever  interest  he  acquired  in  the  premises  was  sub- 
ordinate to  that  held  by  appellee.  Appellant  has  in  no 
manner  been  misled  or  deceived,  and  under  such  circum- 
stances to  give  him  priority  of  lien,  from  the  fact  alone  that 
appellee  canceled  of  record  one  mortgage,  no  portion  of 
his  debt  having  been  paid,  and  at  the  same  time  accepted 
another  rnortgage,  deriving  no  substantial  advantage  which 
he  did  not  previously  have,  would  be  neither  just  nor  equita- 
ble. The  court  was  therefore  correct  in  decreeing  that  ap- 
pellee's lien  was  prior  to  that  of  appellant. 
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The  record,  howevei",  discloses  one  serious  error.  'J1ie 
homestead  was  not  waived  in  appellee's  mortgage,  hut  in  llie 
one  held  hy  appellant  all  homestead  rights  were  waived 
It  was  stipulated  that  the  court  should  proceed  in  the  sam« 
manner  as  if  commissionei'S  had  rej^orted  that  the  premises 
could  not  be  divided,  and  a  homestead  set  oft'  to  Chas.  F.  Mor- 
gan, the  stipulation  to  have  the  same  eftect  as  a  report  of 
commissioners  that  a  homestead  could  not  be  set  oft*.  The 
court  decreed  a  sale,  and  out  of  the  proceeds,  after  pajnnent  of 
costs,  directed  $1,000  to  be  paid  Chas.  F.  Morgan.  This  was 
no  doubt  correct,  so  far  as  the  rights  of  appellee  were  con- 
cerned, as  he  acquired  a  lien  subject  to  the  homestead  rights 
of  the  mortgagor  ;  but  as  to  appellant  he  occupied  a  different 
position,  — Morgan  and  wife  had  waived  the  homestead  in  the 
mortgage  given  him..  It  is  true,  he  did  not  file  a  cross-bill  and 
ask  to  have  his  mortgage  foreclosed,  as  he  might  have  done, 
but  this  fact  did  not  deprive  him  of  his  rights  when  the  court 
proceeded  to  make  a  disposition  of  the  proceeds  of  the  sale 
of  the  mortgaged  premises.  Here  was  $1,000  to  go  to 
some  person  :  it  represented  the  homestead  in  the  premises  ; 
appellee  had  no  claim  on  that  fund.  Morgan,  as  against 
appellant,  was  not  entitled  to  it,  for  the  reason  he  had  con- 
veyed the  homestead  right  to  appellant.  We  are  therefore 
of  opinion  that  so  much  of  this  $1,000  as  Avas  necessary  to 
pay  appellant's  mortgage  should  have  been  decreed  to  ap- 
pellant. No  cross-bill  was  required  for  this  purpose. 
Morgan  filed  no  cross-bill,  and  yet  the  money  w^as  decreed 
to  him  upon  the  same  principle  it  might  have  been  decreed 
to  appellant,  as  the  two  stood  upon  the  same  looting.  The 
decree  of  the  circuit  court  will  be  so  far  modified  as  to  re- 
quire the  $1,000  which  represents  the  homestead  to  be 
brouo-ht  into  court  bv  the  commissioners  after  the  sale,  and 
so  much  of  that  sum  as  shall  be  necessary  will  be  awarde(i 
appellant  to  pay  his  mortgage,  and  the  residue  thereof  will 
be  decreed  to  Morgan  ;.in  all  other  respects  the  decree  Avill  be 
affirmed.     Other  objections  of  a  technical  character  have 
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been  urged  against  the  decree,  but  we  perceive  no  substan- 
tial merit  in  tbeni. 

The  decree  will  be  modified  as  to  the  $1,000  derived 
from  sale  of  homestead,  and  in  all  other  respects  affirmed. 

Decree  modified, 

Mr.  Justice  Dickey  :  I  concur  in  the  conclusion  reached 
in  the  opinion,  and  in  the  views  on  which  the  judgment  is 
placed.  I  can  not  concur  in  what  is  said  as  to  the  priority 
of  the  liens.  The  first  mortgage  became,  in  my  opinion,  a 
nulbty  upon  its  discharge  and  the  execution  of  a  new 
mortoacre  to  secure  the  same  debt.  By  the  new  morto-aofe 
the  mortofao-ee  obtained  the  dower  riaht  of  the  wife  of  the 
mortaaiior,  and  also  additional  rights  in  makino'  the  Avhole 
debt  due  upon  failure  of  paymeut  of  any  portion  when  due. 
On  the  principle  of  Campbell  v.  Carter,  supra,  the  first 
mortgage  was  gone  and  the  mortgage  taken  for  the  same 
debt  came  in  subject  to  intervening  liens.  This  question 
is  not  material  to  the  result. 

Mr.  Justice  Sheldon  :  I  think  that  Williams,  under  his 
second  mortgage,  acquired  additional  substantial  rights ; 
wherefore,  under  the  decision  in  Campbell  v.  Carter,  the 
release  of  the  first  mortgage  should  be  held  operative. 


Edwin  Walker 

V. 

John  M.  Shreve  et  al. 


1.  Chancery  —  relief  against  judgment  at  law.  The  mere  fact  that  a  judg- 
ment by  default  in  an  action  of  trespass  is  for  a  sum  much  greater  than  it  ought 
to  have  been  is  not,  of  itself,  evidence  of  fraud  on  the  part  of  the  plaintiff,  and 
the  plaintiff  in  such  judgment  is  not  responsible  for  errors  on  the  assessment 
of  damages,  so  as  to  justify  a  court  of  equity  in  setting  aside  the  judgment. 

2.  It  is  not  enough  that  a  judgment  at  law  is  unjust  to  entitle  the  defendant 
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to  relief  in  equity,  but  it  must  also  have  been  obtained  without  negligcnee  on 
his  part. 

3.  Any  fact  which  proves  it  to  be  n2;ainst  conscience  to  execute  the  judg- 
ment, of  which  the  injured  party  could  not  have  availed  himself  at  law,  or 
of  which  he  might  have  availed  himself,  but  was  prevented  by  fraud,  or 
accident,  unmixed  with  fraud  or  negligence  in  himself  or  his  agent,  will  author- 
ize a  court  of  equity  to  interfere  by  injunction  to  restrain  the  adverse  party 
from  availing  himself  of  such  judgment. 

4.  The  statement  of  a  third  party  to  a  defendant  in  a  suit,  that  he  had  ar- 
ranged the  matter  with  the  plaintiff,  is  no  sufficient  excuse  for  not  looking  after 
the  matter  and  making  a  defense  at  law,  and  a  failure  to  make  such  defense,  or 
to  attend  upon  the  assessment  of  damages  after  being  notified  of  the  taking  of 
a  default,  is  such  inexcusable  negligence  as  to  prevent  the  interfere-nce  of  a 
court  of  equity. 

Appeal  from  the  Circuit  Court  of  Cook  County  ;  the  Hon. 
William  W.  Far  well,  Judge,  presiding. 

Messrs.  Fuller  &  Smith,  for  the  appellant. 

Mr.  J.  D.  Adair,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  Hied  by  Walker  to  enjoin  and  set  aside  a 
judgment  for  $2,000  rendered  against  him  by  default  in  the 
circuit  court  of  Cook  county,  in  favor  of  John  M.  Shreve. 
Tiie  court  below  upon  final  hearing  dismissed  the  bill,  and 
the  complainant  ajDpealed. 

The  action  in  which  the  judgment  was  rendered  was  in 
trespass  for  danuiges  to  certain  dock  premises  of  the 
plaintiff,  in  Chicago,  from  unloading  and  depositing  stone 
thereon.  It  was  commenced  on  April  29,  1873,  the  sum- 
mons returnable  on  the  third  Monday  of  May,  1873  ;  was 
served  on  the  defendant.  Walker,  on  May  5th  ;  the  declara- 
tion was  filed  May  8th,  and  on  June  11,  1873,  the  default 
of  the  defendant  w^as  entered  for  want  of  a  plea.  One 
month  afterwards,  July  11,  1873,  damages  were  assessed, 
and  judgment  entered  for  $2,000. 

The  bill  alles^es  that  Walker  was  enofas-ed  in  o-ettinn:  out 
stone  in  Lemont,  in  the  county  of  Cook,  and  bringing  them 
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to  the  Chicngo  market  for  sale,  nnd  that  in  the  fall  of  1872 
he  contracted  to  deliver  some  300  cords  to  Bailey  &  Co. 
upon  certain  dock  premises  pointed  out  by  them  ;  that 
part  of  these  pi'cmises  belonged  to  Adams  Bros.,  and 
part  to  the  city  of  Chicago,  and  near  the  city  dock  were 
dock  premises  belonging  to  John  M.  Shreve,  the  plaintitFin 
the  suit  at  kiw  ;  that  all  the  stone  was  landed  on  the  city 
dock,  at  the  foot  of  Dear])orn  street,  on  the  north  side, 
except  less  than  two  canal  boat  loads,  which  were  acci- 
dentally placed  on  the  dock  of  Shreve  ;  and  that  the  usual 
charo'e  for  the  dockasre  for  that  amount  of  stone  would  not 
exceed  $35. 

That  on  being  served  with  process,  Walker  sought  the 
plaintiff's  attorney,  and  explained  to  him  his  position  in  the 
matter,  and  that  if  any  one  was  liable  it  was  not  himself,  but 
Bailey  &  Co.,  and  that  such  attorney  promised  he  would  do 
nothing  further  in  the  suit  against  Walker  ;  and  that  relying 
upon  that  promise  he  did  not  defend,  and  knew  nothing  of 
the  rendition  of  the  judgment  until  August  6,  1873,  when 
demand  upon  the  execution  was  made  upon  him,  it  being 
too  late  then  for  him  to  move  to  set  aside  the  judgment. 

The  proofs  sustain  the  allegations  of  the  bill  in  reference 
to  the  use  of  the  dock  of  Shreve,  and  the  amount  of  stone 
unloaded  and  deposited  there,  and  we  are  sufficiently  satis- 
fied of  the  injustice  of  the  judgment. 

Appellant  insists  the  injustice  is  so  gross  in  the  respect  of 
the  vast  difference  between  the  amount  recovered  and  the 
amount  of  the  rightful  claim,  as  to  evince  fraud  or  mistake 
in  the  obtaining  of  the  judgment,  and  that  upon  that  ground, 
of  itself,  it  should  be  relieved  against. 

The  plaintiff's  demand  in  that  suit  was  not  one  for  the 
mere  amount  of  the  dockage  for  the  use  of  the  dock,  as  the 
aro;ument  of  appellant's  counsel  seems  to  proceed  upon  its 
being,  but  it  was  for  damages  in  trespass  sustained  by 
reason  thereof. 

The  assessment  of  damages  was  had  upon  evidence  given 
by  the  agent  of  the  plaintifi*,  Mr.  Kerfoot,  whose  testimony 
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also  appears  in  the  present  case.  He  testifies  now  that  the 
amount  of  damages  sustained  from  the  use  of  the  dock  was 
full}^  $2,000,  from  the  length  of  the  time  of  the  use,  its  pre- 
venting the  renting  of  the  dock,  and  the  ex[)ense  of  repairs 
which  will  be  necessary  to  repair  the  damage  done  to  it. 
The  evidence  shows  that  other  persons  besides  the  appellant 
must  have  used  the  dock,  and  that  the  whole  damage  should 
not  be  charged  to  him.  But  Mr.  Kerfoot  testifies  that  he 
could  not  find  out  that  anybody  else  besides  appellant  put 
stone  on  the  dock :  that  he  went  down  to  it  a  great  many 
times  and  asked  the  laborers,  who  were  delivering  stone 
there,  to  whom  it  belonged ;  that  they  always  stated  that 
they  did  not  know,  but  that  appellant  had  sent  them  there. 
The  several  docks  in  that  vicinity  belonging  to  different 
owners  appear  to  have  been  all  connected  together  without 
any  visible  marks  of  boundary  between  them.  This  may 
have  oriven  rise  to  some  confusion  in  the  matter.  We  dis- 
cover  nothing  upon  which  to  found  a  charge  of  fraud  in 
taking  the  judgment.  There  was,  it  is  likely,  error  in  the 
court  in  receiving  and  acting  upon  incompetent  evidence  — 
what  the  laborers  at  the  d-ock  told  the  agent  —  but  the 
plaintiff  in  the  judgment  was  not  chargeable  with  that. 

It  is.  not  enough  that  the  judgment  is  unjust;  it  must 
have  been  obtained  without  negligence  on  the  part  of  ap- 
pellant, to  entitle  to  relief. 

The  principle  governing  in  such  cases  is  that  any  fact 
which  proves  it  to  be  against  conscience  to  execute  the 
judgment,  and  of  which  the  injured  party  could  not  have 
availed  himself  in  a  court  of  law,  or  of  which  he  might 
have  availed  himself  at  law,  but  was  prevented  by  fraud  or 
accident,  unmixed  with  any  fault  or  negligence  in  himself 
or  his  agents,  will  authorize  a  court  of  equity  to  interfere 
by  injunction  to  restrain  the  adverse  partv  from  availinf*- 
himself  of  such  judgment.  Marine  Ins.  Co.  v.  Hodgson, 
7  Cranch,  332  ;  2  Story's  Eq.  Jur.,  sec.  887.  In  Lucas  v. 
Spencer,  27  111.  17,  this  court  said  :  "  Where  the  party  has 
had  the  opportunity  of  interposing  his  defense  at  law,  and 


478  Walker  v.  Stireve  et  ah  [Sept.  T. 

Opinion  of  the  Court. 

his  remedy  in  that  forum  is  complete,  and  he,  from  care- 
lessness or  inattention,  has  failed  to  make  it,  conrts  of 
eqnity  never  afford  relief.  The  law  only  favors  the  dili- 
gent. In  this  case  the  plaintiff  in  error  had  ample  oppor- 
tunity and  means  to  make  his  defense,  if  he  had  any,  in 
the  court  of  law  ;  yet  he  failed  to  appear  and  make  it,  nor 
does  ho  2:ive  anv  reason  or  excuse  for  his  neolio-ence.  It  is 
not  the  policy  of  the  law  to  permit  a  party  to  slumber 
upon  his  rights,  when  he  has  the  opportunity  and  is  re- 
quired to  assert  them  in  a  court  of  justice,  and  then  seek 
them  in  another  forum."  As  said  in  Ballance  v.  Loomis^ 
22  111.  84,  any  laches  of  the  party  will  prevent  his  obtain- 
ing relief  in  equity  ;  and  in  Mellendi/  v.  Austin^  69  111.  15, 
usually  a  high  degree  of  diligence  will  be  required.  Kern 
V.  /Strau,9herger,  71  111.  413. 

The  allegations  of  the  bill  that  the  attorney  of  the  plain- 
tiff in  the  suit  at  law  promised  that  he  would  do  nothing 
further  therein,  and  that  it  was  because  of  reliance  thereon 
that  appellant  failed  to  make  defense,  is  unsustained  by 
evicjence. 

All  the  testimony  that  there  is  in  that  direction  is  that  of 
Bailey  and  of  appellant.  The  most  that  Bailey  states  is 
that  Mr.  Ash  ton,  plaintiff's  attorney,  in  conversation  with 
him  about  a  settlement  some  time  after  the  suit  was  com- 
menced, said  that  he  would  settle  the  matter  after  the  elec- 
tion, which  was  to  be  on  the  first  Monday  in  June,  1873, 
that  he  was  busy  then  ;  and  he  admits  that  on  the  second 
day  after  the  election  he  spoke  to  Mr.  Ashton  upon  the 
subject,  and  the  latter  refused  to  settle,  saying  it  would 
have  to  take  its  course,  but  that  he  did  not  inform  appel- 
lant of  this.  The  strongest  testimony  that  appellant  gives 
on  the  point  is,  in  one  place,  that  he  understood  Mr.  Ash- 
ton to  say  that  the  matter  would  be  settled  up  with  Mv. 
Bailey,  and  in  another,  that  Ashton  told  him  "  he  would 
fix  it  up  with  Bailey  so  it  wouldn't  bother  me." 

Mr.  Ashton  unqualifiedly  denies  the  allegation  of  the  bill 
in  respect  to  himself.     That,  on  the  other  hand,  he  repeat- 
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edly  told  fippellaiit  he  would  have  to  prosecute  the  suit 
unless  appelhmt  settled  the  matter  with  Kertbot,  the  agent 
of  the  plaintiff,  and  that  appelhint  was  the  only  party  they 
looked  to.  He  states  that  he  never  had  but  one  conversa- 
tion upon  the  subject  with  Bailey,  and  all  there  was  of  that 
was  that  upon  meeting  Baile}^  on  the  street,  and  informing 
him,  in  reply  to  his  inquiry  upon  the  subject,  that  he  had 
sued  Walker,  Bailey  remarked  that  "  he  would  see  Walker 
and  have  it  fixed  up." 

The  uncontradicted  testimony  of  Mr.  Ashton  is  thnt  the 
claim  was  placed  in  his  hands  for  suit  several  weeks  before 
the  suit  was  commenced ;  that  before  brino'iniy  it,  he 
wrote  four  several  letters  to,  and  had  three  different  inter- 
views with,  appellant  upon  the  subject ;  that  the  latter  ex- 
plained how  the  matter  was  —  that  he  only  delivered  the 
stone  for  Bailey  &  Co.  at  the  place  pointed  out  by  them^ 
and  that  he  had  nothing  to  do  with  it;  that  witness  in- 
formed him  that  he  was  the  man  who  committed  the  act, 
and  that  his  client  looked  to  him,  and  not  to  anybody  else  ; 
that  he  told  appellant  there  Avas  no  occasion  to  have  a  law- 
suit, and  that  he  would  like  to  have  him  go  to  Kerfoot  and 
settle  it  up,  and  that  at  each  one  of  the  interviews  appel- 
lant promised  that  he  would  do  so  ;  that  at  the  last  inter- 
view he  requested  witness  to  ascertain  what  Kerfoot  wanted  ; 
witness  did  so,  and  thereupon,  on  April  24,  1873,  wrote 
and  sent  to  appellant  the  last  one  of  the  above-named  let- 
ters as  follows  : 

"  I  have  received  Mr.  Kerfoot's  instructions  and  what  he 
requires  for  the  use  of  the  dock  —  that  is,  $10.00  for  each 
boat  load  of  stone  placed  thereon.  Please  give  the  matter 
your  immediate  attention  and  save  me  the  impleasant  dnty 
of  commencing  a  suit." 

That  getting  no  reply,  he  commenced  the  suit  April  29th  ; 
that  after  some  days  a[)pellant  came  to  see  him,  and  witness 
told  him  he  wanted  him  to  arrange  the  matter  so  that  it 
should  go  no  further,  and  appellant  promised  that  he  wonld  ; 
that  several  times  afterward,  before  the  default  was  taken, 
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inquiry  was  made  of  appellant  if  he  had  settled  the  matter, 
he  replying  that  he  had  not,  but  would  attend  to  it ;  that 
the  next  day  after  the  default  was  taken,  witness  informed 
appellant  of  it,  and  he  then  promised  that  he  would  go  to 
Kerfoot  and  settle  it  up.  This  was  on  June  12th,  and  the 
damages  w^ere  not  assessed  and  the  judgment  entered  until 
about  a  month  afterv/ard,  July  11th. 

The  entire  evidence,  we  think,  shows  no  more  than  a 
great  anxiety  and  much  urgency  on  the  part  of  the  plain- 
tiff's attorney  to  have  a  settlement  made  ;  that  he  disclaimed 
any  power  or  authority  himself  to  make  any  settlement,  and 
referred  appellant  to  Kerfoot,  the  agent,  for  that  purpose, 
and  that  appellant  promised  again  and  again  that  he  would 
go  to  Mr.  Kerfoot  and  settle.  There  can  be  no  fair  deduc- 
tion from  the  testimony  as  a  whole  that,  from  anything 
which  was  said  or  done  by  the  attorney,  or  by  the  agent, 
Kerfoot,  appellant  could  have  reasonably  been  led  to  forego 
the  making  of  a  defense.  Notwithstanding  the  explanation 
which  had  been  made  by  appellant  of  the  circumstances, 
and  the  previous  efforts  at  a  settlement,  the  suit  was 
brought  against  appellant,  claiming  by  the  summons  the 
large  amount  of  $5,000  damages,  and  he  had  no  reason 
from  anything  said  or  done  by  the  plaintiff  or  his  attorney, 
or  agent,  to  expect  otherwise  than  that  the  suit  would  be 
prosecuted  in  due  course.  Doubtless  appellant  viewed  it 
that  the  claim  was  not  a  just  one  as  against  himself,  and 
that  it  belonged  to  Bailey  &  Co.  to  answer  for  it;  and  he 
might  have  been  led  by  them  to  think  that  they  would  ar- 
range it,  or  had  done  so,  as  he  says  Bailey  told  him  that  he 
had  arranged  it,  and  he  supposed  that  he  had.  This  proba- 
bly was  the  expectation  and  reliance,  but  it  can  not  be 
accepted  as  an  excuse  for  the  omission  of  all  attention  to 
the  suit  which  was  being  prosecuted  against  himself  alone. 

Obviously  the  acts  and  conduct  of  Bailey  &  Co.  are  not 
imputable  to  the  plaintiff  in  that  suit,  and  appellant  should 
have  so  understood  and  acted.  The  failure  to  make  de- 
fense, and  suffer  the  default  to  be  taken,  the  failure  to  attend 
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upon  the  assessment  of  dtimnges,  which  was  not  made  until 
a  month  afterward,  there  being  notice  of  the  default  im- 
mediately after  it  was  taken,  must  be  regarded  as  inexcusa- 
ble neo^lect  and  inattention,  to  relieve  from  the  effects  of 
which  the  aid  of  a  court  of  equity  can  not  be  successfully 
invoked. 

We  would  be  glad  could  we  find  it  to  be  otherwise,  im- 
pressed as  we  are  with  a  sense  of  the  injustice  of  the 
judgment. 

The  decree  of  the  court  below,  dismissing  the  bill,  must 
be  affirmed . 

Decree  affir7ned. 

Mr.  Justice  Dickey  :  I  think  the  complainant  ought  to 
have  the  relief  sought.  Not  only  is  the  judgment  unjust, 
but  I  think  complainant  was  lulled  into  security  by  plaintiff 's 
attorney,  and  is  not  chargeable  Avith  fatal  negligence. 


Henry  Ludeke 

V. 

Bliss  Sutpierland. 


1.  Pakol  evidence  —  to  contradict  written  agreement.  The  general  rnle  is 
well  established  that  antecedent  or  contemporaneous  parol  agreements  or  decla- 
rations can  not  be  received  to  contradict  or  vary  the  terms  of  a  valid  written 
agreement;  but  this  does  not  forbid  the  contradiction  of  mere  recitals  as  to  the 
consideration  of  a  deed  by  parol,  where  the  party  is  not  on  other  principles 
estopped  to  deny  such  recitals. 

2.  This  rule  does  not  prohibit  the  establishment  by  parol  of  an  agreement 
for  the  sale  of  land,  although  a  deed  and  notes  may  have  been  executed  in  part 
performance  of  such  parol  agreement.  In  such  case  the  parol  agreement 
remains  in  full  force,  and  may  be  proved  by  parol,  unless  the  proof  varies  or 
modifies  the  terms  and  legal  effect  of  the  writings. 

3.  Where  a  tract  of  land  was  sold  as  containing  140  acres,  at  a  given  sum 
per  acre,  and  a  deed  made  conveying  the  same,  and  the  purchaser  gave  his 
I  )te,  secured  by  deed  of  trust,  for  the  unpaid  price,  it  being  verbally  agreed, 
before  the  execution  of  the  writings,  that  if  the  land,  on  a  survey,  should  con- 
tain more  than  140  acres,  the  purchaser  should  pay  for  such  excess,  and  if  it 
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fell  short  the  seller  should  pay  for  the  deficit  at  the  same  price  per  acre  for 
which  the  land  was  sold,  it  was  held,  that  a  recovery  could  be  had  for  any  excess 
in  the  number  of  acres  in  the  land,  and  that  parol  evidence  of  the  contract  was 
admissible. 

Appeal  from  the  Circuit  Court  of  Kankakee  County ;  the 
Hon.  N.  J.  PiLLSBURY,  Judge,  presiding. 

Mr.  Harrison  Loring,  for  the  appellant. 

Mr.  William  Potter,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  hypothesis  upon  which  appellee  recovered  judgment 
against  appellant  in  the  circuit  court  may  be  stated  thus : 

Sutherland,  owning  a  tract  of  land,  negotiated  with  Lu- 
deke  for  the  sale  of  the  land  to  Ludeke.  The  land  was 
supposed  to  contain  about  140  acres,  and  a  sale  was  ver- 
bally agreed  upon  between  the  parties,  about  October  24, 
1874,  at  the  agreed  price  of  $27  per  acre ;  and  the  parties 
agreed  further  that  Sutherland  would  at  once  convey  the 
land  to  Ludeke,  and  that  Ludeke  would,  at  the  delivery  of 
the  deed,  pay  to  Sutherland  $500,  and  at  the  same  time 
execute  to  Sutherland  his  promissorj^  notes  for  the  balance 
of  the  price  (assuming  the  quantity  for  that  purpose  to  be 
140  acres),  and  secure  the  payment  of  the  notes  by  a  trust 
deed  to  Sutherhuid  upon  the  property  sold  ;  and  that  at 
their  convenience  thereafter  the  land  sold  should  be  sur- 
veyed, and  if  found  to  contain  less  than  140  acres,  Suther- 
land should  pay  Ludeke  for  the  deficit  at  the  rate  of  $27 
per  acre  ;  and  if  found  to  contain  more  than  140  acres,  then 
Ludeke  should  pay  Sutherland  for  such  excess  at  the  same 
rate  per  acre.  In  pursuance  of  that  verbal  agreement,  and 
on  the  same  day,  Sutherland  did  convey  the  land  for  and 
in  consideration  of  $3780.  In  the  description  of  the  land 
he  used  the  words  *^  containing  140  acres  more  or  less.'^ 
At  the  same  time  Ludeke  accepting  this  deed  paid  the  $500^ 
and    executed     his    promissory    notes    to     Sutherland     for 
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the  biilance  of  $3,780  left  after  clediicting  the  $500  ;  and 
also  executed  a  trust  deed  iq)oii  the  property,  securing  the 
payment  of  the  notes.  lu  jVLw,  1875,  the  land  was  sur- 
veyed and  found  to  contain  8  74-100  acres  in  excess  of  140 
acres.  Appellee  brought  assumpsit  for  the  price  of  this 
excess,  and  obtained  verdict  and  judgment. 

It  is  insisted  by  appellant  that  this  contract  of  sale  was 
reduced  to  writino-  bv  the  makinof  of  the  deed,  the  notes 
and  deed  of  trust,  and  that  all  previous  verbal  agreements 
were  merged  in  the  writing.  Appellee  insists  that  the 
agreement  as  to  the  survey,  and  payment  for  the  deficit  or 
excess,  was  an  independent,  collateral  agreement,  and  was 
not  merged  in  the  writings,  and  that  the  recitals  in  the 
writings  as  to  the  price  or  consideration  are  no  j)art  of  the 
contract  of  the  parties,  and  maybe  contradicted.  Appel- 
lant insists  that  while  such  recitals  as  to  the  fact  of  the 
payment  of  the  price  may  be  contradicted,  as  might  a  re- 
ceipt for  money,  still,  that  a  written  statement  as  to  the 
price,  consideration,  or  terms  of  a  contract  can  not  be  con- 
tradicted or  varied  by  parol. 

The  general  rule  is  well  established  that  antecedent  or 
contemporaneous  parol  agreements  or  declarations  can  not 
be  received  to  contradict  or  vary  the  terms  of  a  valid 
written  agreement.  This,  however,  does  not  forbid  the 
contradiction  by  parol  evidence  of  mere  recitals  as  to  the 
consideration  of  a  deed  where  the  party  is  not,  on  other 
principles,  estopped  to  deny  such  recitals  ;  nor  does  this 
rule  forbid  the  establishment  by  parol  of  an  agreement, 
although  a  deed  and  notes  may  have  been  executed  in  part 
performance  of  such  parol  agreement.  In  such  case  the 
verbal  agreement  remains  an  integer  in  full  force,  and  may 
be  proved  by  parol,  unless  the  parol  proofs  tend  to  vary  or 
modify  the  terms  and  legal  effect  of  the  writings  which 
have  been  made  in  part  fulfillment  of  the  ori^'inal  ao-ree- 
ment.  And  the  varying  or  contradiction  of  a  recital  in  the 
writing  as  to  the  consideration  on  which  it  rests,  or  as  to 
the  receipt  of  the   consideration,  will    not  be  regarded  as 
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varyios:  or  contnidictins:  the  terms  or  leo-al  effect  of  such 

I/O  o  ~ 

writing. 

In  the  case  at  bar  the  deed  does  not  purport  to  embody 
the  contract  of  the  parties  ;  it  simply  convej^s  the  land  in 
question  in  part  fulfillment  of  the  parol  agreement.  The 
statement  of  the  consideration  is  in  no  sense  a  part  of  the 
terms  of  the  deed,  except  in  so  far  as  it  estops  the  maker 
from  denying  the  effective  force  of  the  conveyance,  upon  the 
allegation  that  it  was  without  consideration.  • 

The  notes  and  mortgage  do  not  purport  to  state  the  terms 
of  the  bargain.  They  are  made,  in  pursuance  of  the  agree- 
ment, as  part  performance  for  the  mere  purpose  of  securing 
part  of  the  purchase  money.  We  think  the  objections  of 
appellant  in  this  regard  can  not  properly  be  sustained.  The 
statute  of  frauds  was  not  pleaded,  and  need  not  be  con- 
sidered. 

As  to  the  truth  of  the  hypothesis  of  the  appellee,  that 
was  submitted  to  the  jury.  The  evidence  was  contradict- 
ory. If  the  jury  believed  the  testimony  of  plaintiff*  and 
his  witnesses,  his  position  was  sustained.  We  find  no 
sufiicient  sfround  in  this  record  to  disturb  the  verdict  or 

judgment. 

Judgment  affirmed. 


Egbert  McCornack  et  al. 

V. 

Horace  L.  Sage. 


1.  Parol  evidence  —  on  bill  to  reform  for  mistake.  Parol  evidence  may- 
be resorted  to  on  bill  to  reform  a  written  contract  for  a  mistake  in  describing 
property  sold.  Such  proof  is  not  to  vary  the  terms  of  the  contract,  but  to  show 
a  misdescription  of  the  property. 

2.  Specific  pereormance — of  contract  after  reformation..  A  court  of 
equity,  after  reforming  a  written  contract  by  correcting  a  mistake,  may  decree 
its  specific  performance. 

3.  Same  —  clear  proof  required.  To  authorize  the  specific  performance  of  a 
contract  the  court  must  be  satisfied  such  a  contraot  was  made  as  is  alleged^  and, 
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after  the  lapse  of  a  long  period  of  time,  the  court  will  be  cautious  in  enforcing 
a  specific  performance  where  there  is  any  doubt  about  the  existence  and 
terms  of  the  contract. 

4.  On  bill  by  the  assignee  of  the  purchaser  to  enforce  the  specific  perform- 
ance of  a  contract  for  the  conveyance  of  land  some  thirteen  years  after  its  date, 
and  the  execution  of  the  alleged  contract  was  denied  under  oath,  and  the 
alleged  vendor  during  all  the  time  paid  all  the  taxes,  and  there  was  no  proof 
of  the  payment  of  any  money  by  the  assignee  for  the  contract,  and  the  posses- 
sion of  the  land  could  be  referred  to  an  arrangement  made  b}''  the  alleged 
vendor  with  the  wife  of  the  purchaser,  as  well  as  with  the  fiict  of  a  purchase, 
and  the  proof  left  it  a  matter  of  doubt,  a  decree  for  a  reformation  of  the  con- 
tract and  a  specific  performance  thereof  was  reversed. 

Appeal  from  the  Circuit  Court  of  Knox  County  ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

This  was  a  proceeding  on  the  equity  side  of  the  Knox 
circuit  court,  by  bill  exhibited  by  Horace  L.  Sage,  com- 
phiiiiant,  and  ngainot  Robert  McCornack,  defendant. 

The  bill  alleges  that  defendant,  being  seized  in  fee  of  the 
north-west  quarter  of  section  17,  in  township  12  north,  in 
range  3  east,  in  Knox  county,  did,  on  December  1,  1855, 
execute  a  written  contract  to  one  David  McConkie,  as 
follows : 

*'  Copley,  Knox  County,  Illinois,  1st  December,  1855. 

**  I,  Robert  McCornack,  hereby  bind  and  oblige  myself, 
my  heirs  and  assigns,  to  grant  a  deed  on  twenty  acres  on 
['  the  south  end  of  the  east  half  of  the  north-east  quarter  of 
section  seventeen,  in  township  twelve  north,  three  east,  as 
soon  as  a  deed  for  said  quarter  shall  be  granted  to  me,  to 
David  McConkie,  his  heirs  and  assigns,  for  the  rum  of 
seventy-five  dollars,  now  in  hand  paid,  the  receipt  of  which 
is  hereby  acknowledged. 

*'  Robert  McCoPtNACK." 

This  writing  was  recorded  January  20,  1868. 

The  bill  sets  out  this  contract,  and  {dleges  that  at  the 
time  it  was  written,  an  error  was  made  in  describing  the 
premises  ;  that  the  twenty  acres  should  be  on  the  south 
end  of  the  north-west  quarter,  instead  of  on  the  south  end 
of  the  north-east  quarter,  to  which  McCornack  never  had, 
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or  pretended  to  have,  any  title.  It  is  alleged  that  imme- 
diately on  the  execution  of  this  contract,  McConkie  took 
possession  of  the  twenty  acres,  on  the  north-west  quartei", 
and  so  remained  until  he  assigned  the  contract  to  complain- 
ant, Horace  L.  Sage.  The  prayer  of  the  bill  was  that 
defendant,  McCornack,  be  decreed  to  convey  the  premises 
as  described  in  the  bill  to  complainant. 

McCornack  was  alone  made  a  party  defendant  to  the 
bill,  and  he  put  in  his  answer,  denying,  most  explicitly 
eveiy  material  allegation  in  the  bill,  most  positively  deny- 
ing that  he  ever  at  any  time  executed  the  contract  set  out 
in  the  bill. 

Further  answering,  he  says  that  McConkie' s  wife  is  de- 
fendant's sister ;  that  her  husband  has  been  an  habitual 
drunkard  for  thirty  years,  and  has  not  supported  his  family, 
and  through  his  worthlessness  his  wife  and  children  would 
have  come  to  want  had  not  defendant  provided  a  place  for 
them  ;  that  for  the  purpose  of  assisting  McConkie's  family 
and  keeping  them  out  of  the  poor-house,  defendant  directed 
his  sister  and  her  children  to  move  onto  the  land  described 
in  the  bill,  where  they  resided  for  a  number  of  years,  until, 
from  her  husband's  drunkenness,  his  v/ife  became  insane, 
and  for  twelve  years  defendant  has  been  obliged  to  support 
and  clothe  her,  she  being  for  the  most  of  the  time  kept  in 
the  insane  asjdum  at  defendant's  expense  ;  that  he  never 
sold  the  land  to  McConkie,  and  never  intended  to  sell  it  to 
him,  but  simply  permitted  him  to  live  there  with  his  family, 
as  he,  defendant,  had  to  provide  for  the  support  of  McCon- 
kie's wife  ;  that  he  has  been  compelled  to  advance  large 
sums  of  money  for  the  wife,  and  she  is  now  confined  in  the 
almshouse  at  defendant's  expense,  to  which  her  husband 
will  not  contribute,  but  spends  his  money  in  drink,  and  wants 
this  land  to  spend  in  the  same  way  ;  and  that  Sage,  the  com- 
plainant, has  no  interest  in  the  land  or  in  the  contract. 

A  replication  was  put  in  to  this  answer.  All  these  pro- 
ceedings were  had  at  the  November  term,  1868. 

From  the  record  it  appears  no  step  was  taken  in  the  cause 
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until  December  12,  1872,  comes  *' Andrew  Thompson, 
conservator  of  Elizabeth  McConkie,"  and  filed  in  court  his 
cross-bill,  nuiking-  therein  Horace  L.  Sage,  the  complainant, 
and  David  McConkie  defendants,  in  which  it  is  alleged 
that  he  was  appointed  conservator  of  Elizabeth  McConkie, 
wife  of  David  McConkie,  by  the  probate  court  of  Knox 
county,  May  20,  1872  ;  that  she  has  been  insane  since  1860, 
and  a  pauper  by  reason  of  such  insanity,  and  has  no  means, 
money,  or  effects,  except  as  herein  stated,  and  is  supported 
and  maintained  by  Robert  McCornack  and  his  brothers  at 
the  poor-house  as  an  insane  pauper.  That  her  husband  has 
not  provided  for  her  in  any  way  since  she  became  a  pauper  ; 
for  more  than  ten  years  he  has  been  a  drunkard,  and  has 
not  provided  for  her  support.  That,  about  the  year  1852 
or  1853,  Robert  McCornack  made,  executed,  and  delivered 
to  said  Elizabeth  McConkie  a  certain  contract  in  writing,  by 
which  McCornack  agreed  that  said  Elizabeth  should  have, 
occupy,  and  enjoy,  and  control  for  her  own  separate  use 
and  maintenance,  and  as  her  own  separate  property  during 
her  life,  the  piece  of  land  of  twenty  acres  described  in  com- 
plainant's bill ;  one  of  the  considerations  for  this  contract 
being  that  his  sister  should  not  call  on  him  for  further  sup- 
port. That,  under  this  contract,  she  went  upon  the  land, 
using  and  controlling  the  same  as  her  separate  property 
until  1860,  when  she  became  insane  and  was  taken  to  the 
asylum  at  Jacksonville,  and  has  been  insane  ever  since. 
That  he  can  not  procure  the  contract,  not  knowing  where  it 
is.  That  David  McConkie's  claim  is  in  fraud  of  her  rights, 
and  the  contract  with  Sage  mere  pretense.  It  is  further  al- 
leged that  Elizabeth  McConkie  was  in  possession  of  this 
tract  of  land  at  the  time  of  the  alleged  contract  by  David 
with  Robert  McCornack  ;  that  David  never  was  in  posses- 
sion, except  as  her  husband,  he  knowing  that  his  wife  was 
entitled  to  the  use  of  the  same  :  and  it  is  alleized  that  Sao-e  had 
notice  of  her  right  and  possession,  and  that  he.  Sage,  never 
had  [)ossession,  and  charges,  on  information  and  belief,  that 
the  contract  set  up  in  the  bill  was  fraudulent,  fictitious,  fab- 
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riciited,  and  a  forgery,  and  void.  The  bill  prays  that  this 
contract  may  be  dechired  void,  and  a  deed  decreed  to  be  made 
to  compkiinant  as  conservator,  or  to  said  Elizal)eth,  in  accord- 
ance with  the  contract  set  forth  in  this  bill,  and  that  the  pos- 
session and  rents  and  profits  during  her  natural  life  be 
decreed  to  her. 

Answers  were  put  in  by  Sage  and  McConkie,  in  which  the 
appointment  of  complainant  as  conservator  is  admitted, 
and  also  the  insanity  of  Elizabeth,  and  furnishing  her  sup- 
port by  her  brothers  and  sisters  ;  and  McConkie  claims  that 
he  did  all  he  could  towards  her  support  —  denies  being  a 
drunkard,  and  denies  that  in  1852  or  1853  Robert  McCor- 
nack  made  any  such  contract  with  Eh'zabeth  in  regard  to 
this  land  as  charged,  but  avers  that  the  contract  set  forth 
in  the  cross-bill  is  the  contract  made  to  him,  David  McCon- 
kie ;  that  he  was  put  in  possession,  that  he  paid  the  consid- 
eration as  charged  in  the  original  bill,  and  took  possession, 
making  valuable  improvements  thereon,  and  occupied  the 
same  until  the  sale  to  complainant,  Snge  ;  that  Elizabeth's 
possession  was  as  the  wife  of  McConkie  ;  that  he  was  the 
head  of  the  family,  and  in  possession  under  the  contract ; 
makes  the  point  that  Elizabeth  could  not  control  the  same 
as  her  separate  property  i)rior  to  1861,  even  if  such  a  con- 
tract was  made,  denying  that  any  such  contract  was  made 
with  Robert  McCornack ;  claims  that  the  transaction  with 
Sage  was  fair  and  the  assignment  legal,  and  denies  all  fraud, 
perjury,  etc. 

There  was  a  replication  to  the  cross-bill,  and  the  cause 
duly  set  for  hearing,  and  was  heard  at  June  term,  1876,  on 
bill  and  answer,  cross-bill  and  answer  thereto,  and  replica- 
tions and  testimony,  some  of  which  was  oral,  and  a  portion 
by  depositions. 

The  court  decreed  as  pra3^ed  in  the  original  bill,  and  dis- 
missed the  cross-bill.  To  reverse  this  decree  McCornack 
and  Thompson,  the  conservator,  appeal  to  this  court. 

Messrs.  Douglass  &  Harvey,  for  the  appellants/ 
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Mr.  Justice  Breese  delivered  the  opmion  of  the  Court : 

It  is  not  questioned  that  chnncery  can  correct  a  mistake 
in  a  contract,  and  after  reforming  tlie  contract  can  decree 
specific  performance.  It  is  insisted  by  appell;ints  that  ap- 
pellee is  seeking  to  enforce  a  i)arol  contract  for  the  sale  of 
land,  inasmuch  as  he  is  obliged  to  resort  to  parol  evidence  to 
make  out  his  case.  The  contract  in  question  is  a  written 
contract  attended  by  a  mistake,  as  alleged,  in  describing  the 
land.  It  is  quite  a  familiar  doctrine,  recognized  by  this  and 
other  courts,  that  parol  evidence  may  be  resorted  to  for 
such  purpose.  The  terms  of  the  contract  are  in  writing, 
and  no  resort  to  parol  proof  as  to  them  is  had.  The  bill 
alleges  that  a  written  contract  was  entered  into  for  the  con- 
versance of  a  certain  tract  of  land,  in  a  certain  section, 
township,  and  range,  but  the  tract  was  misdescribed  as  being 
in  a  quarter  of  the  section  to  which  the  vendor  had  no  title, 
but  had  title  to  the  tract  intended  to  be  convej^ed,  in  another 
quarter  of  the  same  section. 

The  next  point  appellants  make  is,  if  the  allegations  in 
the  bill  were  all  proper,  the  proof  is  not  sufficiently  clear  to 
authorize  a  decree  for  specific  performance. 

This  is  the  important  point  in  the  case.  The  court  must 
be  satisfied  such  a  contract  has  been  made  as  alleged.  And 
not  only  this,  but  after  a  long  period  has  elapsed,  a  court 
must  be  cautious  in  enforcing  a  specific  performance  of  a 
contract  where  there  is  any  real  doubt  about  its  existence 
and  its  terms.     Rector  v.  Rector^  3  Gilm.  105. 

This  contract  is  alleged  to  have  been  made  December  1, 
1855,  and  no  effort  made  to  procure  its  performance  unti' 
1868,  and  whilst  it  is  asserted  in  an  oath  on  the  one  handi 
and  denied  with  equal  positiveness  on  the  other,  that  such  j 
contract  as  alleged  was  ever  made,  conviction  is  not  brought 
home  to  the  mind,  and  uncertainty  and  doubt  must  exist. 
We  have  examined  the  testimony  in  this  record  with  great 
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care,  and  we  are  not  convinced  the  contract  as  sought  to  be 
enforced  was  ever  made  with  Robert  McCornack.  The 
occupancy  of  the  premises  may  as  well  bo  referred  to  the 
agreement  made  by  McCornack  with  his  sister  that  she 
shoidd  occupy  them  during  her  lifetime,  as  that  they  were 
sokl  by  McCornack  to  David  McCoiikie,  and  he  put  in  pos- 
session. The  fact  is  proved  beyond  question  that  during 
all  the  time,  appelhmt  McCornack  has  paid  the  taxes  on 
this  land,  and  no  claim  was  set  up  to  it- by  McConkie  until 
this  assignment  of  the  alleged  contract  to  the  complain- 
ant, Sage,  and  it  is  not  shown  Sage  ever  paid  one  dollar  for 
the  contract. 

It  is  true,  there  is  no  deed  in  evidence  or  other  writhig 
from  McCornack  to  his  sister,  Elizabeth,  the  wife  of 
McConkie,  yet  he  testifies  there  was  such  a  deed,  which  he 
handed  to  Leigliton  to  deliver  to  his  sister.  Her  subse- 
quent insanity  may  account  for  an  inability  to  produce  it. 
AVe  have  no  reason  to  doubt  such  a  writing  vv^as  delivered 
to  her,  and  it  is  unjust  on  the  part  of  her  husband  to  at- 
ten^ipt  to  deprive  her  of  the  benefit  of  it.  On  the  whole 
case,  as  developed  in  the  record,  the  uncertainty  attending 
the  alleged  execution  of  the  contract  by  McCornack,  and 
all  the  accompanying  tacts,  it  does  not  seem  to  us  such  a 
case  as  to  demand  the  equitable  interposition  of  this  court 
to  correct  the  alleged  error,  and  then  decree  a  specific  per- 
formance of  the  contract. 

The  decree  of  the  court  below  must  be  reversed. 

Decree  reversed, 

Mr.  Justice  Craig,  having  been  of  counsel  in  this  case  in 
the  circuit  court,  took  no  part  in  the  consideration  or  de- 
cision of  the  case. 
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I 


Benjamin  L.  Hunt  et  al» 

V, 

John  K.  Rowley  et  al. 

1.  Entry  of  public  land — what  land  embraced  in  entry  of  fractional 
pa7-t  of  quarter.  "Where  the  original  survey  of  a  fraction  of  a  fractional  quar- 
ter of  hind,  as  shown  by  the  phxt  and  field  notes,  embraced  all  the  land  in  the 
quarter  lying  between  a  navigable  lake  and  a  river,  without  regard  to  an  outlet 
connecting  the  lake  and  river  and  dividing  the  intervening  fraction  about 
equally,  as  one  entire  tract,  and  the  number  of  acres  marked  on  the  plat  in- 
cluded the  land  on  each  side  of  the  outlet,  and  corresponded  with  the  precise 
quantity  entered  by  a  party,  of  a  fraction  of  the  quarter,  and  but  one  number 
of  the  entr}'  was  marked  on  such  fraction,  and  that  across  the  outlet,  it  was 
Jield,  that  such  entry  embraced  all  the  land  in  the  quarter  between  the  lake  and 
the  river,  and  would  not  be  restricted  to  that  on  one  side  of  the  outlet,  although 
the  description  of  the  part  of  the  quarter  is  somewhat  general. 

2.  The  description  of  land  in  a  certificate  of  entry  and  patent,  though  some- 
what general,  will  be  good  if  the  land  can  be  located  by  it,  in  connection  with 
the  field  notes  of  the  original  survey.  The  field  notes  of  such  survey  enter 
into  and  form  a  part  of  the  entry  or  patent,  as  if  copied  into  them. 

3.  Where  the  surveyor  general  examines  the  field  notes  in  a  survey  of  a 
portion  of  the  public  lands,  plats  and  returns  it  as  one  tract  only,  under  the 
instructions  from  the  land  ofiice,  it  is  made  final  and  conclusive  as  to  its  being 
but  one  tract,  and  the  quantity  contained  in  it. 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Samuel  M.  Mooue,  Judge,  presidmg. 

Messrs.  Baker,  Osgood  &  Keenan,  for  the  appellants. 

Mr.  William  J.  Campbell,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  contest  in  this  case  grows  out  of  two  entries  made 
on  fractional  section  25,  township  37  north,  range  14  east 
of  the  third  principal  meridian.  It  appears  from  the  evidence 
that  John  Holbrook,  on  December  24,  1838,  made  applica- 
tion at  the  land  office  and  entered  the  south-east  fraction  and 
north-west  fraction  of  south-west  fractional  quarter,  and 
the  north-west  fraction  of  the  south-west  fractional  quarter 
of  section  25,  containing  109.33  acres,   for   which   he   paid 
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1136.66,  and  received  a  certificate  of  entry  therefor ,  and 
Die  entry  was  duly  marked  on  the  tract  books,  and  each  tract 
was  marked  as  sokl  on  the  proper  plat  in  the  land  office,  and 
the  number  of  the  entry  was  marked  on  the  plat  of  the  sur- 
vey on  each  tract  as  No.  *'  4957,"  and  a  patent  was  after- 
wards duly  issued  for  the  same,  bearing  date  Ma}^  20,  1841. 

On  November  23,  1839,  Holbrook  conveyed  these  lands, 
by  the  same  description,  to  Joseph  Hunt,  and  the  lands  have 
remained  vacant  and  unoccupied,  but  the  taxes  have  been 
paid  thereon  by  Hunt  during  his  life,  and  since  his  death 
by  his  heirs.  Also  by  Hitt  and  those  claiming  under  him 
on  his  entries  since  he  claimed  to  purchase  on  the  portion 
he  claims  to  have  entered. 

That  Willis  M.  Hitt,  on  August  2,  1870,  made  applica- 
tion to  the  officers  of  the  land  office,  and  received  a  certifi- 
cate of  entry,  of  the  south-west  fractional  part  west  of  the 
river  in  south-west  fractional  quarter  section  25,  containing 
thirty-nine  and  seventy-six  one-hundredths  acres.  And  on 
September  24,  1871,  he  received  a  like  certificate  of  entry 
for  the  north-west  fraction  of  the  same  quarter  section,  con- 
taining thirty-eight  and  forty-six  one-hundredths  acres. 

On  page  493  will  be  found  a  certified  copy  of  the  plat  oi 
the  survey,  by  the  register  of  the  land  office. 

It  is  claimed  that  Holbrook  by  his  entry  obtained  title  to 
the  tract  marked  as  containino-  sixteen  and  two  one-hun- 
dredths  acres  south-east  of  the  river ;  the  tract  marked  as 
containing  thirty-nine  and  seventy-six  one-hundredths  acres, 
west  and  north  of  the  river  and  south  and  west  of  the  out- 
let from  the  lake  to  the  river  ;  the  tract  marked  thirty-eight 
and  sixty-six  one-hundredths  acres  north  and  east  of  the 
outlet  and  north-west  of  the  river ;  and  the  tract  marked 
fourteen  and  eighty-nine  one-hundredths  acres.  And  when 
these  numbers  are  added  together  they  aggregate  the 
amount  of  109.33  acres  which  Holbrook  attempted  to 
enter,  and  for  which  he  paid  the  receiver  when  he  obtained 
his  certificate  of  entry. 

Hitt  claims  to  have  entered  and  obtained  title  to  the  tract 


1877.] 


Hunt  et  al.  v.  Rowley  et  al. 


493 


Opinion  of  tlio  Court. 


PLAT  OF  SEC.   25,  T.    37  N.  R.  NO.   14     EAST  3d  P.  M, 


I 


Scale  of  40  chains  to  an  inch.     Variation,  6°  40'  east. 

marked  as  containing  thirty-nine  and  seventy-six  one-hun- 
dredths  acres.  On  tlie  otiier  hand,  it  is  contended  that 
this  tract  was  embraced  in  Holbrook's  entry,  under  the 
description  of  '*  North-west  fraction  of  the  sonth-west  frac- 
tional quarter  of  section  25,"  etc.  Appellees  urge  no  claim 
to  the  piece  north  of  the  outlet  marked  as  thirty-eight  and 
sixty-six  one-hnndredths  acres,  and  only  contend  for  the 
piece  south  marked  as  thirty-nine  and  seventy-six  one-hun- 
dredths  acres.  This  is  what  the  court  below  decreed  on  the 
final  hearing. 

The  map  as  certified  by  Surveyor  General  Langham,  on 
May  13,  1836,  differs  materially  from  that  of  the  register 
above  given.  That  of  the  surveyor  general  marks  the  land 
north  and  west  of  the  river  as  containing  seventy-eight  and 
forty-two  one-hnndredths  acres,  and  the  figures  are  placed 
south  of  the  outlet,  and  no  figures  representing  quantity  arc 
placed  north  of  the  outlet.  And  when  the  fignres  denoting 
quantity,placed  on  the  portions  north  and  south  of  the  out- 
let, as  shown  bv  the  register's  map,  are  added,  the  result  is 
the  same  quantity  as  is  marked  ou  the  surveyor  general's 
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map.  Tlie  followins:  is  a  rough  copy  of  the  surveyor  gen- 
eral's map,  which  will  clearly  illustrate  the  diffe/euce  in  the 
two  maps  ;  and  is  sufficiently  accurate  to  show  the  map,  re- 
turned by  hini  to  the  land  office,  and  by  which  the  sale  to 
Holbrook  was  made : 


^;7j7"' 


From  this  map  it  is  manifest  that  the  survey  calling  for 
seventy-eight  and  forty-two  one-hundredths  acres  was  then, 
and  at  the  time  Holbrook  made  his  entry,  regarded  as  but 
one  tract.  And  the  field  notes  read  in  evidence  clearly  show 
that  there  was  but  one  survey  of  that  entire  parcel  of 
ground.  They  show  that  in  surveying  this  section  the 
east  side  of  the  lake  and  both  sides  of  the  river  were  mean- 
dered, but  the  outlet  was  not,  but  it  was  crossed  both  at  its 
junction  with  the  river  on  the  east  and  the  lake  on  the  west, 
as  would  have  been  a  rivulet  or  branch  in  makins^  anv  other 
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survey  of  a  section  through  which  such  a  stream  runs. 
The  histructions  from  the  general  hind  office  to  deputy  sur- 
veyors do  not  require,  but  on  the  contrary  direct  that  such 
streams  shall  not  be  meandered,  but  shall  be  crossed,  and 
their  width  noted  in  the  field  book.  This  requirement  was 
observed  in  this  survey. 

The  field  notes  show  beyond  all  question  that  all  of  that 
portion  of  this  quarter,  whether  west,  north,  or  north-west 
of  the  river,  was  surveyed  as  one  piece  of  ground,  and  was 
marked,  when  the  plat  was  made  from  the  field  notes,  as 

[containing  seventy-eight  and  forty-two  one-hundredths 
acres.  Had  it  been  surveyed  as  two  tracts,  then  the  outlet 
would  have  been  meandered  to  form  a  line  separating  the 
two.  Had  this  been  done,  there  would  have  been  shown 
by  the  field  notes  two  tracts  as  clearly  as  they  now  show 
but  one.  When  the  calls  and  distances  are  followed  as 
given  by  the  field  notes  returned  to  the  land  office,  a  sur- 
veyor must  proceed  entirely  around  this  tract  containing 
seventy-eight  and  forty-two  one-hundredths  acres.  Had  it 
been  surveyed  originally  as  two  tracts,  the  field  notes  would 

[.unerringly  lead  him  around  each  separately,  which  can  not 
be  done  here  and  follow  the  field  notes.  To  be  surveyed  as 
two  tracts,  the  old  survey  must  be,  in  part  at  least,  disre- 

igarded,  and  to  that  extent  a  new  survey  must  be  made. 
The  plat  certified  by  the  surveyor  general  was  returned 

[to  the  land  office,  by  which  to  make  sales,  and,  it  follow- 
ing the  field  notes,  described  the  seventy-eight  and  forty- 
•two    one-hundredths    acres    as    but    one  tract,    and   to    be 

(Sold  as  only  one.  Had  he  intended  it  to  be  sold  as  two, 
le  would  have  marked  the  number  of  acres  each  contained, 
)r  by  some  other  appropriate  method  described  them  as 
separate.  But  failing  to  do  so,  and  following  the  field  notes 
as  calling  for  only  one  tract,  the  supposition  is  excluded 
that  he  or  the  officers  selhng  the  same  regarded,  or  could 
have  regarded,  it  as  other  than  one  tract. 

It  then  having  been  returned  for  entry  as  but  one  tract, 
did  Holbrook  so  enter  it?     He  endeavored  to  purchase,  and 
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supposed  he  had  purchased,  the  seventy-eight  and  forty-two 
one-hundredths  acres  contained  m  this  tract,  and  the  receiver 
certified  that  he  had  paid  for  and  entered  that  quantity, 
with  the  other  two  tracts,  as  this  one  and  the  other  two 
make  the  109  y^o-  acres  that  the  receiver  certifies  he  paid 
for  and  purchased.  And  there  was  but  one  number  of 
the  entry  when  it  w^as  made,  marked  on  this  largest  tract, 
and  that  across  the  outlet.  The  same  number  was  placed 
on  each  of  the  other  tracts.  Vrhen  it  is  considered  that 
the  largest  tract  had  but  one  number  designating  the  quan- 
tity it  contained,  and  that  was  the  true  number  of  acres 
both  north  and  south  of  the  outlet,  and  that  according  to 
the  survey  returned  to  the  office,  and  the  number  crossing 
the  outlet,  partly  north  and  partly  south  of  it,  can  there 
be  any  doubt  that  Holbrook  entered  this  seventy-eight  and 
forty-two  one-hundredths  acres?     Surely  not. 

The  only  matter  that  can  be  urged  to  raise  a  doubt  is 
that  the  tract  is  described  as  the  north-west  fractional  quar- 
ter of  the  south-west  quarter  of  section  25,  whilst,  if  the 
river  be  taken  as  the  line,  a  portion  is  west  and  a  portion 
is  north-west  of  that  stream.  If  the  river  is  taken  as  a 
base,  then  every  inch  of  the  tract  is  west  of  some  points  on 
the  river.  And  from  some  other  points  on  the  river  every 
inch  is  north-west  of  the  river.  Standing  immediately 
south  of  the  north  line  of  the  quarter  section,  all  of  the 
land  of  this  tract  as  you  look  westward  is  due  west  of  your 
position,  and  so  as  you  take  each  and  every  step  southward 
along  the  river,  until  3^ou  reach  the  south  line  of  the  quar- 
ter, so  much  of  the  quarter  as  is  west  can  not  be  said  to  be 
north-west.  But  when  you  reach  the  south-east  corner  of 
the  north-east  quarter  of  the  south-west  quarter  of  the. 
section,  all  of  the  land  in  the  fraction  is  west,  or  north,  or 
between  these  points.  But  if  you  progress  up  the  stream 
into  section  36,  the  whole  of  the  tract  claimed  by  Hitt  will 
be  north-west.  So  it  is  manifest  that  the  land  is  west, 
north-west,  or  north,  according  to  the  position  occupied  by 
the  observer. 
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Hud  this  SGVciitj'-eight  Jiiid  forty-two  oiie-hiiiKlredths 
acres  been  siuwej^ed  iiud  bounded  as  two  tracts,  then  that 
north  of  the  outlet  might  have  properly  been  described 
either  as  the  north  or  north-west  fraction,  and  the  other 
as  the  south  or  south-west,  or  perhaps  the  west  fraction 
of  the  quarter,  owing  to  whether  the  outlet  or  river  be  taken 
as-  the  base  for  the  description .  The  designation  as  the  north- 
west fraction  of  the  quarter  as  used  in  Holbrook's  entry 
is  somewhat  general,  and  miglit  have  been  more  specific,  but 
the  land  embraced  in  the  seventy-eight  and  forty-two  one- 
hundredths  acre  survey  would,  it  is  apprehended,  be  located 
by  any  good  surveyor  by  that  description  ;  surely  so,  if 
given  the  field  notes  with  the  certificate  of  entry.  It  would 
seem,  to  be  impossible  for  him,  under  such  circumstances,  to 
confine  it  to  the  portion  north  of  the  outlet,  as  contended 
by  Hitt.  This  tract  answers  the  entry  of  Holbrook  when 
the  field  notes  are  considered,  and  they  always  form  the 
correct  description  of  the  land  entered.  They  enter  into 
and  form  a  part  of  the  certificate  of  entry  and  patent,  as  if 
copied  into  them  in  full. 

But  suppose  Hitt's  certificate  of  entry  and  the  field  notes 
of  the  survey  were  placed  in  the  hands  of  a  surveyor  to  run 
out  and  define  by  metes  and  bounds,  could  it  be  done  in 
accordance  with  their  calls  for  courses  and  distances?  It 
surely  could  not  be  done,  as  the  north  end,  or  that  portion 
adjoining  on  the  outlet,  would  be  an  open  line  called  for  bj^ 
no  part  of  the  surve}^  He  could  run  the  east,  south,  and 
westerly  lines  according  to  the  field  notes,  but  would,  when 
he  came  to  the  outlet,  have  nothing  calling  for  an  east  and 
west  line  to  close  his  survey  ;  but  if  he  followed  the  calls  he 
w^ould  cross  over  and  go  forvrard  nntil  he  reached  the  north 
line  of  the  quarter  before  he  would  find  a  call  for  an  east 
and  west  line.  The  field  notes  render  it  conclusive  that  the 
surveyor  general  was  right  in  platting  this  seventy-eight  nnd 
forty-two  one-hundredths  acres  for  entry  as  one  tract,  nnd 
that  Holbrook  entered  :md  obtained  title  to  the  whole  of  it, 
as  his  entry  followed  the  plat,  and  the  survey  as  made  on 

32—87  III. 
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the  ground.  It  then  follows  that  Hitt  acquired  no  title  to 
any  portion  of  the  tract  by  his  entry. 

Again,  the  law  provides  that  the  public  lands  may  be 
entered  in  sections,  half  sections,  quarter,  half  quarter,  or 
quarter  quarter  sections.  These  are  legal  divisions,  and 
there  is  no  power  to  sell  in  other  divisions  unless  the  tracts 
be  fractional.  In  that  case  the  subdivision  is  sold  as  a  frac- 
tional tract.  Here  was  a  tract  surveyed,  not  as  a  fractional 
eighty  or  forty,  but  as  a  fractional  quarter,  the  field  notes 
calling  for  one  tract  only,  and  they  were  returned  to  the 
surveyor  general  as  such,  and  he  so  phxtted  and  returned  it 
to  the  local  ofiice  marked  to  be  so  entered.  He  did  not 
mark  the  number  of  acres  of  each  fractional  eighty  or  forty 
the  tract  contained,  thus  indicating  that  such  subdivisions 
might  be  separately  sold,  but  he  returned  it  as  one  tract, 
and  to  be  thus  sold. 

In  1828  the  o-eneral  land  office  instructed  the  re^fister  at 
Springfield  that:  "No  section  can  be  regarded  as  frac- 
tional in  the  technical  sense  of  the  act  of  April  24,  1820, 
except  it  be  interfered  with  by  a  navigable  stream,  'private 
claim,  Indian  boundary  line,  or  a  swamp  which  unavoidably 
restricts  what  would  otherwise  be  the  boundary  lines  of  such 
section,  and  consequently  reduces  the  quantit}^  thereof  to  less 
than  640  acres."  2  Land  Laws,  406.  Here  the  notes  oi 
this  survey  show  this  section  to  have  been  fractional,  within 
the  meaning  of  the  instructions  interpreting  the  law. 

In  1838  a  further  instruction  was  given  by  the  general 
land  office  to  the  surveyor  general  at  St.  Louis:  "That 
the  law  makes  it  the  duty  of  the  survcA^or  general  to  return 
the  plats  of  surveys,  etc.,  to  this  office,  and  the  district  of- 
fices ;  and  likewise  makes  his  action  final  as  regards  the 
quantities,  boundaries,  etc.,  so  returned.  Hence  it  devolves 
upon  him  to  check  the  errors  of  the  surveys  by  a  thorough 
examination  before  the  work  leaves  his  office  ;  and  the  simple 
fact  of  his  returning  the  plat  of  survey,  however  the  same 
may  be  certified,  is  taken  to  be  prima  facie  evidence  that 
he  has  made  sufficient  examination  to  satisfy  his  mind  of  the 
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correctness,"  etc.  2  Land  Lnws,  999.  He  examined  the 
field  notes  in  this  survey,  platted  and  returned  it  as  one 
tract,  and  this  is,  as  the  instructions  say,  final  as  to  its 
boundaries  as  but  one  tract,  and  the  quantity  it  contained. 
Holbrook  entered  it  by  these  boundaries  and  the  quantity 
thus  returned,  and  why  is  not  that  entry  final?  Any  change 
afterwards  made  in  the  plat  or  of  quantities  surely  could 
not  divest  him  or  his  grantees  of  what  he  lawfully  purchased 
and  paid  for,  and  for  which  he  received  a  patent.  Un- 
der the  survey  and  plat  he  entered  the  whole  tract  as  it  was 
survej^ed,  and  the  government  by  the  patent  so  conveyed  it. 
The  decree  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Decree  reversed, 

Mr.  Justice  Dickey:  I  can  not  concur  in  the  view  that  the 
description  in  Holbrookes  entry^  ^^the  north-west  fraction  ^^  of 
the  south-west  fractional  quarter  of  section  25,  can  be  held 
to  embrace  the  land  lying  in  the  south-west  corner  of  that 
quarter  section.  The  fractional  quarter  in  question  is  made 
fractional  by  the  encroachment  of  Calumet  lake  on  its  north- 
west corner,  by  which  is  submerged  a  tract,  which,  in  the 
absence  of  the  water,  would  be  about  the  same  as  the  north- 
west forty  of  the  quarter.  The  other  three  forties  are  sep- 
arated from  each  other  and  reduced  in  quantity  by  the  inlet 
or  moutli,  and  other  parts  of  the  river.  The  north-east 
corner  of  the  quarter  is  untouched  by  water,  so  of  the  south- 
east corner,  and  so  of  the  south-west  corner.  These  three 
corners  are  all  standing,  but  no  north-west  corner  is  there  ; 

thus.:  r^^^  It  seems  to  me  the  north-west  fraction  of  this 

quarter  can  not  embrace  the  tract  marked  "a"  which  lies 
in  the  south-west  corner  of  the  quarter,  and  that  is  the  only 
question  in  dispute. 
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Edward  C.  Sumner 

V. 

EzEKiEL  B.  Sleeth. 

1.  Error — presumpHon.  In  the  absence  of  an  affirmative  showing  in  the 
record  to  the  contrary,  it  will  be  presumed  that  adequate  cause  was  shown  to 
justif}-  the  court  below  in  making  and  enforcing  a  rule  requiring  the  plaintiff  in 
replevin  to  make  and  file  a  new  bond  in  the  place  of  the  original  said  to  be  lost. 

2.  Nominal  parties  —  courts  will  look  to  real  party' in  interest.  It  has  long 
been  the  practice  of  courts  of  law  to  look  through  the  nominal  parties  to  the 
rights  of  the  real  parties  in  interest,  and  where  a  necessary  nominal  party,  eitlier 
plaintiff  or  defendant,  fails  or  refuses  to  use  his  name,  the  court  will,  on  proper 
indemnity  as  to  costs  and  damages,  permit  the  real  party  in  interest  to  use  the 
name  of  the  nominal  party,  and  that  against  his  protest. 

3.  "Where  goods  are  replevied  from  a  bailiff  of  another,  the  plaintiff  knows 
the  fiduciary  character  of  the  defendant,  and  can  not  be  allowed  to  urge  for 
error  that  the  court  refused  to  carry  out  an  agreement  made  with  such  nominal 
defendant,  in  bad  faith  and  in  violation  of  his  trust,  to  dismiss  the  suit  without 
costs  or  return  of  the  property  replevied. 

Appeal  from  the  Circuit  Court  of  Liviugston  county. 

Messrs.  Doyle  &  King,  and  Mr.  Charles  Blanchard, 
for  the  appellant. 

Mr.  Harrison  Loring,  and  Mr.  L.  E.  Payson,  for  the 

appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

Appellant  brought  replevin  against  appellee  for  property 
which  appellee  (as  bailiff  of  Dunning  and  others)  had 
seized  upon  a  distress  warrant  against  Stickler.  After  the 
action  had  been  long  pending,  upon  the  suggestion  of  i\\Q  at- 
torney for  defendant  that  the  replevin  bond  given  by  phiin- 
tiflf  was  lost,  a  rule  was  entered  requiring  plaintiff  to  tile  a 
new  ])ond.  To  this  order  no  exception  was  taken.  This 
order  was  made  January  6,  1876,  and  required  the  bond  by 
February  1st.  On  January  28,  1876,  a  stipulation  Avas 
filed  that   the    suit   should   be   dismissed,    and   that    each 
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party  should  pay  bis  own  costs.  This  was  signed  by  Sum- 
ner, the  plaintiff  in  the  action,  and  by  .Sleeth,  the  defend- 
ant, and  on  motion  of  plaintiff  the  court  ordered  the  action 
to  be  accordingly  dismissed.  A  few  days  after,  and  during 
the  same  term,  on  application  of  Dunning,  and  on  his  mo- 
tion, this  order  of  dismissal  was  set  aside,  and  the  case  re- 
instated upon  the  docket,  and  to  this  order  phiintiff  ex- 
ce[)ted.  At  the  same  time  the  time  for  filing  a  new  replevin 
bond  was  extended  until  April  1,  1876.  On  February  24th, 
and  during  the  same  term,  plaintiff  moved  to  vacate  the  rule 
requiring  him  to  file  a  new  replevin  bond  by  April  1st. 
This  motion  was  overruled,  and  to  this  ruling  phiintiff  ex- 
cepted ;  but  the  record  fails  to  show  what  proofs  or  facts, 
if  any,  were  presented  to  the  court  on  the  hearing  of  this 
motion. 

On  the  first  day  of  the  May  term  of  the  court,  on  motion 
of  defendant,  the  action  was  dismissed  for  want  of  a  new 
replevin  bond,  as  required  by  the  rule  ;  and  to  this  order 
plaintiff  excepted.  Judgment  was  entered  against  the 
plaintift'for  a  return  of  the  property  and  for  costs,  and  he 
appeals  to  this  court. 

Appellant  insists  that  it  was  error  to  rule  the  plaintifi*  to 
file  a  new  rei)levin  bond,  and  alleges  that  "this  rule  was 
not  predicated  upon  any  foun.dation  whatever."  This  alle- 
gation is  not  sustained  by  the  record.  The  order  for  this 
rule  was  entered  at  the  Janur.ry  term,  1876,  and  no  ex- 
ception was  taken  to  the  order.  The  time  for  filing  the 
bond  was,  on  February  18th,  extended  until  A[)ril  1st,  and 
no  exception  was  taken  to  that  order.  On  February 
24th,  plaintiff  moved  to  set  aside  the  rule  before  that 
time  entered,  requiring  the  bond  to  be  filed  by  April 
1st.  This  motion  was  overruled,  and  plaintifi*  excepted 
to  that  decision,  but  in  the  bill  of  exceptions  there  is  no 
statement  of  the  facts  or  proofs  at  that  time  submitted 
to  the  court  on  that  question.  AVe  have  no  means  of  deter- 
mining from  this  record  what  cause  was  shown  to  the  court 
in  support  of  the  motion  for  the  rule  or  in  support  of  the 
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motion  to  vaciite  the  rule,  tind  can  not,  therefore,  say  that 
there  was  error  in  the  decision.  There  being  no  error  ap- 
parent in  the  entering  of  the  rule,  the  proper  mode  of  en- 
forcing the  rule  was,  that  sanctioned  by  the  court,  to  dismiss 
the  suit  for  want  of  compliance  with  the  rule.  It  is  not 
questioned  that  there  may  be  cases  where  such  a  rule  ought 
to  be  entered  and  enforced.  In  the  absence  of  an  affirma- 
tive showing  in  the  record  to  the  contrary,  we  must  pre- 
sume that  adequate  eause  was  shown. 

After  the  overruling  of  plaintiff:' 's  motion  to  vacate  the 
rule  spoken  of  above,  and  before  the  action  was  dismissed 
for  want  of  prosecution,  an  attorney  appeared  for  Sleeth,  the 
defendant,  and  produced  a  power  of  attorney  from  him, 
authorizing  that  attorney  to  manage  and  control  this  suit 
for  him,  and  discharging  all  other  attorneys  in  his  behalf, 
and  motions  were  made  first  by  Sleeth  and  afterwards  by 
the  plaintiff  to  dismiss  the  case,  without  an  order  for  the 
return  of  the  property,  and  without  judgment  for  defendant 
for  costs.  Both  of  these  motions  were  resisted  by  an  attor- 
ney acting  in  the  name  of  Sleeth, "but  for  and  in  the  interest 
of  Dunning.  The  court  refused  to  allow  this  to  be  done, 
and  to  this  ruling  plaintiff  excepted. 

This  presents  the  only  other  question  in  the  case.  Appel- 
lant insists  that  Sleeth  being  the  party  of  record,  his  con- 
sent to  such  an  order  was  sufficient  ground  for  such  an 
order,  and  that  Dunning,  not  being  a  party  to  record,  could 
not  properly  interfere  in  the  action. 

This  position  is  untenable.  On  the  hearing  of  the  motion 
made  in  February,  to  set  aside  the  order  of  dismissal 
(entered  on  January  28th,  in  pursuance  of  the  stipulation 
of  Sumner  and  Sleeth),  it  was  made  to  appear  to  the  court, 
by  the  inspection  of  the  pleadings  and  by  affidavits,  that 
the  custody  of  Sleeth  of  the  property  involved  (and  which 
was  violated  by  the  execution  of  the  writ  of  replevin)  was 
the  custody  of  Sumner  and  others,  and  that  Sleeth  held  the 
same  as  their  bailiff  or  agent.  Having  taken  upon  himself 
that  fiduciary  capacity,  he  was  bound  in  good  faith  to  pro- 
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tect  their  interests  so  long  as  he  occupied  that  position.  And 
he  could  not  lawfully  lay  aside  his  character  without  notice  to 
his  principals.  It  has  long  been  the  practice  of  courts  of  law 
to  look  through  the  nominal  parties,  to  the  rights  of  the  real 
parties  in  interest,  and  where  a  necessary  nominal  party,  either 
as  plaintiff  or  defendant,  fails  or  refuses  to  use  his  name,  either 
in  prosecuting  or  defending  an  action  at  law,  courts  will 
,(upon  proper  indemnity  as  to  costs  and  damages)  permit  the 
real  party  in  interest  to  use  the  name  of  the  nominal  party, 
and  that  against  the  protest  of  the  nominal  party.  It  is  plain, 
from  the  proofs,  that  when  Sumner  made  the  stipulation  in 
I  question,  he  knew  the  fiduciary  character  of  Sleeth,  and  knew 
that  the  making  of  the  stipulation  by  Sleeth  was  an  act  of  bad 
faith  upon  his  part.  The  court  was  right  in  setting  aside  the 
order  based  upon  that  act  of  bad  faith,  and  was  right  in  refus- 
ing to  permit  Sleeth  to  control  the  suit  to  the  detriment  of  his 
principals.  Had  Sleeth^s  motives  been  merely  to  protect  him- 
self against  costs,  there  was  no  difficulty  in  his  way.  He  might 
have  called  upon  his  principals  for  indemnity,  and  upon  their 
failure  to  give  it  the  court  would  have  permitted  him  to  aban- 
don the  defense. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit 

court  must  be  affirmed. 

Judgment  affirmed. 


The  Town  of  Jefferson  et  al. 

V. 

The  People  ex  rel.  John  D.  Campbell. 

1.  TowKSHip  SYSTEM — law  governing  on  change  of  town  or  forming  new  one. 
The  act  of  March  4,  1874,  revising  the  township  laws  and  amending  the  same 
in  respect  to  creating  new  towns,  and  prohibiting  the  creation  of  any  new 
town  of  less  territory  than  seventeen  square  miles,  repealed  the  old  law  on  the 
subject,  and  the  board  of  supervisors  thereafter  were  bound  to  act  in  conform- 
ity with  the  new  law,  even  though  the  petition  for  the  formation  of  a  new 
town  had  been  filed  before  the  passage  of  the  amendatory  act. 
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2.  Same  —  as  to  territorial  extent  of  new  towns  —  and  what  are  new  towns. 
Under  the  township  law  prohibiting  the  creation  of  a  new  town  by  the 
county  board,  of  less  territory  than  seventeen  square  miles,  where  a  town  is 
divided,  each  part  of  the  two  towns  resulting  from  the  division  must  contain 
the  requisite  territory.  In  such  case,  both  the  towns  become  new  ones 
formed  from  the  old  one. 

Appeal  from  the  Circuit  Court  of  Ogle  county ;  the  Hon. 
William  W.  Heaton,  Judge,  presiding. 

Messrs.  Barge  &  Dixon,  for  the  appellants. 

Mr.  J.  M.  Bailey,  and  Mr.  J.  I.  Neff,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

The  question  presented  by  this  record  arises  on  demurrer 
to  a  plea  to  a  petition  for  a  writ  of  quo  warranto,  to  try  the 
right  of  certain  persons  to  act  as  town  officers  of  a  so-called 
town  of  Jeiferson,  in  the  county  of  Ogle. 

The  plea  sets  forth  certain  proceedings  before  the  board  of 
supervisors  of  Ogle  county,  and  an  order  of  that  body  relied 
on  as  legally  establishing  the  town.  The  court  sustained  the 
demurrer  to  the  plea,  and  judgment  thereon  was  given  against 
the  respondents,  who  bring  the  case  here  by  appeal. 

A  petition  was  presented  to  the  board  of  supervisors,  on  the 
9th  of  September,  1873,  praying  for  the  creation  of  a  new 
town,  to  be  called  the  town  of  Jefferson,  out  of  a  portion  of 
the  territory  of  the  town  of  Flagg.  Notice  was  given,  etc., 
but  no  action  was  taken  on  the  petition  until  the  13th  of  July, 
1874,  when  the  board  of  supervisors  ordered  the  creation  of 
a  new  town,  in  accordance  with  the  prayer  of  the  petition. 
The  town  thus  ordered  to  be  created  will  contain  seventeen, 
or  more,  square  miles,  but  the  town  of  Flagg,  from  which 
the  territory  for  that  purpose  is  to  be  taken,  will  then  contain 
less  than  seventeen  square  miles. 

The  General  Assembly,  by  an  act  approved  March  4,  1874, 
and  in  force  from  and  after  its  passage,  revised  the  Township 
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law^  and  amended  it,  in  respect  to  the  size  of  the  townships 
thereafter  to  be  created,  as  follows  (Rev.  Stat.  1874,  p.  1069) : 

^^Art.  3.  §  1.  The  county  board  of  each  county  shall  have 
full  and  complete  power  and  jurisdiction  to  alter  the  bounda- 
ries of  towns,  to  change  town  lines,  and  to  divide,  enlarge  and 
to  create  new  towns  in  their  respective  counties,  to  suit  the 
convenience  of  the  inha*bitants  residing  therein;  but  no  new 
town  shall  be  created,  under  the  provisions  of  this  act,  of  less 
territory  than  seventeen  square  miles.     ^     *     * 

^'  §  2.  When  a  town  is  divided  into  two  or  more  towns,  a 
new  election  shall  be  ordered  in  each  of  the  new  towns  by  the 
county  board,  and  the  time  and  place  of  holding  the  election 
shall  be  fixed,  and  judges  of  election  appointed,  and  notice 
given,  in  the  same  manner  as  required  upon  the  first  organiza- 
tion of  towns :  Provided,  that  when  parts  of  several  towns  are 
taken  to  make  a  new  town,  it  shall  not  be  necessary  to  order 
an  election  in  the  town  from  which  territory  is  taken,  but  if 
any  of  the  officers  thereof  shall  continue  to  reside  in  the  new, 
his  office  shall  be  declared  vacated,  and  filled  as  in  other  cases 
of  vacancy.^' 

Two  questions  arise  upon  this  amendment:  1st.  Does  it 
affect  cases  where  petition  was  presented  to  the  board  of 
supervisors  before  it  was  adopted,  but  no  final  action  was 
taken  thereon  until  after  it  was  adopted?  2d.  Where  a  town 
is  divided,  and  two  towns  are  made  from  the  territory,  must 
both  towns  have  seventeen  square  miles? 

It  is  argued  by  appellant,  that  the  first  question  must  be 
answered  in  the  negative,  because  the  statute  expressly  excepts 
from  the  effects  of  the  repeal  of  statutes,  suits  pending  or  rights 
existing  at  the  time.  We  can  not  yield  our  assent  to  this  con- 
clusion. There  was,  certainly,  no  suit  pending,  within  any 
definition  of  that  term  with  which  we  are  familiar,  before  the 
board  of  supervisors.  Nothing  had  been  granted  in  response 
to  the  prayer  of  the  petition,  and  since  the  board  had,  to  some 
extent,  a  discretion  in  acting  on  the  petition,  it  follows,  of 
necessity,  there  could  have  been  no  vested  legal  right  to  have 
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them  grant  its  prayer  in  accordance  with  the  provisions  of 
the  old  law.  The  adoption  of  the  amendment,  and  the  repeal 
of  the  old  law,  obliterated  the  old  law  as  completely  as  if  it 
had  never  been  enacted,  and  the  board  of  supervisors,  when 
they  acted,  were  bound  to  act  in  conformity  with  the  amend- 
ment. Illinois  and  Michigan  Canal  v.  Chicago,  14  111.  334; 
County  of  Menard  v.  Kincaid  et  al.  7l  id.  587. 

Upon  the  other  question,  it  is  only  necessary  to  determine 
what  is  the  creation  of  a  new  town,  in  the  sense  in  which  those 
words  are  used  in  the  amendment  before  us. 

We  think  it  is,  for  the  present,  sufficiently  accurate  to  say, 
a  new  town  is  created  when  that  is  made  a  town  which  did 
not  before  constitute  one.  In  this  view,  when  a  town  is  divi- 
ded, and  that  which  before  was  one  town  becomes  two  towns, 
both  towns  are  new.  As  opposed  to  this,  it  is  argued,  among 
other  things,  the  section  contemplates  that  a  town  may  be 
divided  into  two  or  more  towns,  and  yet  it  is  impossible  each 
should  have  seventeen  square  miles.  This  is  a  misapprehen- 
sion. Townships  may,  in  three  instances,  provided  for  by 
§  6,  art.  1,  chap,  entitled  Township  Organization,  (Rev.  Stat. 
1874,  p.  1067,)  be  different  and  larger  in  size  than  congres- 
sional townships :  1st.  Fractional  townships  may  be  attached 
to  adjoining  towns  where  the  number  of  the  inhabitants,  or 
the  quantity  of  the  territory  thereof,  shall  not  be  sufficient  for 
a  separate  town.  2d.  "Where  a  township  shall  have  too  few 
inhabitants  for  a  separate  organization,  then  such  township 
may  be  added  to  some  adjoining  town,  or  divided  between  two 
or  more  towns  for  the  time  being.  3d.  When  a  creek  or  river 
so  divides  a  township  that  it  is  inconvenient  for  transacting 
town  business,  then  such  creek  or  river  may  be  made  the  town 
boundary,  and  the  fraction  so  formed  may  be  disposed  of  as 
other  fractional  townships. 

It  is  but  reasonable  to  assume,  the  legislature  meant  towns 
thus  enlarged,  when  providing  for  the  making  of  more  than 
two  towns  from  the  territory  of  one. 

The  language  employed  is  not  free  of  ambiguity,  we  concede, 
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and  to  sustain  onr  view,  it  is  necessary  to  hold  that  the  words 
''  new  town  ^^  are  not  always  used  in  the  act  in  the  same  sense. 
But  a  different  conclusion  seems  to  lead  to  absurdity,  and  is, 
moreover,  repugnant  to  clear  implication  from  other  language 
used  in  the  same  connection. 

Where  the  territory  of  a  town  is  divided,  and  two  towns 
formed  therefrom, — possessing,  we  will  say,  equal  population, 
equal  territory,  and  each  having,  as  near  as  may  be,  an 
equal  number  of  the  old  town  officers, — why  shall  one  be  said 
to  be  old  and  the  other  new?  If  one  is  old  and  the  other  new, 
what  makes  them  so?  Is  it  because  one  retains  the  old  name 
and  the  other  adopts  a  different  one?  The  position,  if  it  were 
urged,  that  a  mere  name  can  make  that  new  which  would  oth- 
erwise be  old,  or  that  old  which  would  otherwise  be  new, 
would  be  unworthy  of  a  serious  answer.  Or  could  the  fact 
that  citizens  residing  in  the  one  took  the  initiative,  whilst  those 
residing  in  the  other  opposed  or  remained  quiescent,  deter- 
mine that  the  one  was  the  old  and  the  other  the  new  town? 
It  could  hardly  be  seriously  urged  that  this  could  make  aify 
difference,  since  it  is  the  order  of  the  board  of  supervisors 
dividing  the  towns,  from  which  the  birth  of  the  new  town 
dates,  and  it  is  impossible  that  the  one  could  claim  priority 
over  the  other,  in  this  respect. 

But  what  possible  necessity  could  there  be  that  one  and  not 
the  other  should  contain  seventeen  square  miles?  Preponder- 
ance of  population  and  wealth,  and  experience  in  managing 
township  matters,  is  no  more  likely  to  be  on  one  side  of  the 
dividing  line  than  the  other. 

And  again,  why  put  a  limitation  of  seventeen  square  miles, 
unless  it  can  have  some  permanency?  If  this  limitation  only 
applies  to  one  town,  when  a  town  is  divided  into  two,  the  new 
town  of  this  month  may,  next  month,  by  another  division, 
become  an  old  town,  and  be  reduced  indefinitely  below  seven- 
teen square  miles. 

Our  construction  is  perfectly  consistent  with  §  2,  which 
provides,  when  a  town  is  divided  an  election  shall  be  held  in 
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each  of  the  new  towns ;  and  the  proviso  to  that  section,  that 
when  parts  of  several  towns  are  taken  to  make  a  new  town,  it 
shall  not  be  necessary  to  order  an  election  in  the  towns  from 
which  the  territory  is  taken,  shows,  as  clearly  as  by  implica- 
tion can  be  shown,  that  it  is  necessary  to  order  an  election  in 
each  town  when  they  are  formed  by  the  division  of  a  single 
town. 

We  think  the  demurrer  was  properly  sustained  to  the  plea, 
and  the  judgment  will,  therefore,  be  affirmed. 

Judgment  affirmed. 


"William  F.  Durant 

V, 

Henry  J.  Rogers. 

1.  Partnership — liability  of  firm  for  tort  of  one  partner.  If  a  member  of 
a  firm,  in  the  due  course  of  the  business  of  the  partnership,  commits  a  tort  or 
wrongful  act,  by  seizing  and  taking  the  property  of  another,  and  the  same  is 
appropriated  to  the  use  and  benefit  of  the  firm,  thereby  increasing  its  assets, 
the  other  partners  will  be  liable  for  the  same. 

2.  A  fraudulent  act  by  one  partner,  or  deceit  practiced  by  him,  done 
within  the  scope  of  his  general  partnership  authority,  will  make  the  other 
partners  liable. 

3.  Same — when  liable  for  money  paid  to  use  of  firm.  Where  property  of  a 
partnership  was  levied  upon  under  a  judgment  against  a  part  of  the  firm,  for 
a  trespass  committed  by  the  active  and  managing  members,  and  the  latter,  to 
save  the  property,  procured  the  plaintiff  to  unite  with  them  in  an  appeal  bond, 
whereby  he  was  compelled  to  pay  the  judgment,  it  was  held,  that  each  member 
of  the  firm  became  liable  to  him  for  the  amount  so  paid  to  their  use,  whether 
they  all  united  in  the  appeal  or  not,  and  that  no  proof  of  a  promise  to  pay  on 
the  part  of  one  of  them  not  sued,  and  who  did  not  join  in  the  appeal,  was 
necessary,  as  the  law  implied  a  promise,  and  that  in  such  case  the  validity  of 
the  judgment  appealed  from  was  wholly  immaterial. 

4.  Witness.  Where  two  witnesses  testify  directly  opposite  each  other,  the  jury 
may  regard  the  surrounding  circumstances,  and  give  credence  to  one  over  the 
other. 

5.  Former  decision.  In  the  ruling  of  the  court  in  this  case  in  71  111.  122, 
that  where  two  witnesses  give  contradictory  testimony,   and  neither  is  im- 
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peached,  and  nothing  to  strengthen  the  testimony  of  either,  there  is  no  pre- 
ponderance, the  principle  of  law  is  stated  too  broadly. 

Appeal,  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  for  the  ap- 
pellant. 

Mr.  Henry  C.  Whitney,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  indebitatus  assumpsit,  in  the  Cook  circuit  court,  by 
Henry  J.  Rogers,  plaintiff,  and  against  William  F.  Durant, 
defendant,  for  money  paid,  laid  out  and  expended  for  the  use 
of  the  defendant.  There  was  a  trial  by  jury,  on  the  general 
issue,  and  a  verdict  and  judgment  for  the  plaintiff,  and  the 
defendant  appeals. 

The  case  has  been  here  before,  and  may  be  found  reported 
in  71  111.  122,  and  it  is  insisted  by  appellant  that  this  record 
shows  a  case  in  no  respect  different  from  the  one  reported,  and 
should  be  decided  the  same  way. 

That  decision  was  based  on  the  principle  that  one  member 
of  a  copartnership  can  not  be  held  responsible  for  the  tortious 
acts  of  his  copartner,  unless  those  acts  were  done  in  the  due 
course  of  business  of  the  copartnership,  and  for  which  it  was 
established,  and  that  the  case  failed  to  show  a  valid  promise 
by  appellant  to  pay  appellee's  claim,  appellee  affirming  it,  and 
appellant  denying  it.  The  opinion  says,  ''  neither  party  is  in 
any  manner  impeached,  and  there  is  no  suggestion  that  one  is 
not  as  much  entitled  to  be  believed  as  the  other.  There  is 
nothing  in  the  record  that  materially  strengthens  the  testi- 
mony of  either.  The  case  rests  upon  the  positive  assertion  of 
one,  and  the  absolute  and  unqualified  denial  of  the  other." 

It  was  upon  this  ground  three  members  of  the  court  dis- 
sented, they  holding,  when  two  witnesses  contradict  each 
other,  th^y  could  not  say  they  were  entitled  to  equal  credit,  as 
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they  could  not  see  them  on  the  stand,  and  have  no  means  of 
determining  whether  they  are,  or  not,  of  equal  credit.  They 
were  of  opinion  the  views  of  the  majority  were,  on  this  point, 
adverse  to  repeated  decisions  of  this  court,  and  no  reason  was 
seen  for  changing  the  rule.  But,  waiving  this  for  the  present, 
in  the  opinion  delivered,  after  stating  the  general  principle, 
that  one  member  of  a  firm  was  not  liable  for  a  trespass  or 
other  wrongful  act  committed  by  another  member,  it  proceeds 
in  this  language :  "  With  a  view  to  strengthen  appellee's 
cause,  it  is  suggested  the  cattle  and  other  property  alleged  to 
have  been  wrongfully  taken  from  Collins  by  Sprague,  or  Davis 
and  Sprague,  added  to  the  assets  of  the  firm  to  the  extent  of 
the  value  of  the  property,  in  which  it  is  said  appellant  partici- 
pated. There  is  no  evidence  in  the  record  of  this  fact.  Ap- 
pellant denies  all  knowledge  of  the  transaction,  and  there  is 
no  evidence  that  shows,  or  even  tends  to  show,  the  property 
seized  and  carried  away  was  appropriated  to  the  benefit  of  the 
firm." 

Here  is  a  clear  intimation,  had  such  proof  been  made,  the 
liability  of  appellant,  as  a  member  of  the  firm,  would  be  fixed. 

This  record  now  before  us  contains  evidence  tending  to 
show  the  avails  of  this  property  thus  tortiously  taken  by  the 
active  managers  of  the  company,  Davis  and  Sprague,  and  for 
which  Collins  obtained  a  judgment  against  the  company,  did 
go  to  swell  the  assets  of  the  firm.  i 

Laycock  testified  that  Davis,  Sprague  and  Company,  after 
obtaining  possession  of  the  oxen,  worked  them,  and  finally 
sold  them ;  John  Derndale  bought  one  or  two  yoke ;  took 
them  in  payment  of  what  Davis,  Sprague  and  Company  owed 
him.  In  answer  to  the  question,  who  realized  the  benefit  of 
the  cattle,  or  their  proceeds,  he  says,  Davis,  Sprague  and 
Company. 

Davis  and  Sprague  were  the  managing  partners  of  this  com- 
pany, who  were  under  contract  with  the  Union  Pacific  Rail- 
way Company  to  furnish  them  one  million  ties,  and  other  lum- 
ber, to  be  used  in  the  construction  of  the  road.     These  oxen 
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were  a  portion  of  the  assets  of  the  company,  in  which  appel- 
lant was  as  much  interested  as  any  other  member  of  the  firm. 
It  can  not  be  denied  that  it  was  within  the  scope  and  business 
of  tills  copartnership  to  save  and  protect  the  property  of  the 
partnership,  and  their  acts  to  that  end  would  bind  the  partner- 
ship. A  fraudulent  act  by  one  partner,  or  deceit  practiced  by 
him,  done  within  the  scope  of  his  general  partnership  author- 
ity, will  make  the  other  partners  liable.  Lark  v.  Stearns  et  al. 
1  Metcalf,  (Mass.)  560;  citing  Collyer  on  Part.  241;  Rapp  v. 
Latham,  2  Barn.  &  Aid.  795;  Willet  v.  Chambers,  Cowper,  814. 
See  also,  Linton  v.  Harley  et  al.  14  Gray,  191 ;  Stockton  v.  Frey, 
4  Gill,  406  ;   Castle  et  al.  v.  Ballard,  23  Howard,  (U.  S.)  172. 

This  record  presents  a  case  essentially  different  from  the  one 
reported,  and  presents  a  fact  which,  if  contained  in  the  former 
record,  the  opinion  rendered  would  not  have  been  delivered. 

We  do  not  think  it  is  Important  to  inquire  into  the  validity 
of  the  judgment  obtained  by  Collins  against  Davis,  Sprague 
and  Company.  It  is  sufficient  there  was  such  a  judgment 
rendered  by  a  court  of  competent  jurisdiction,  and  by  Avhich, 
as  the  evidence  clearly  shows,  the  property  of  this  company, 
of  which  appellant  was  a  member,  to  a  large  amount  and  of 
great  value,  was  in  jeopardy.  To  extricate  it,  the  managing 
partners,  Davis  and  Sprague,  by  their  entreaties,  prevailed  on 
appellee  to  enter  into  an  appeal  bond,  which  he  did,  and  the 
property  was  saved  to  the  company.  The  judgment  was 
affirmed,  appellee  has  paid  the  obligation  in  money,  and  now 
seeks  reimbursement  from  one  of  the  partners.  The  act  of 
taking  the  appeal,  no  one  will  deny,  was  in  the  scope  of  the 
general  authority  of  these  managing  partners,  and  reason  and 
justice  alike  demand  that  every  member  of  the  firm  shall  be 
responsible  for  the  acts  of  the  managing  partners  in  this 
regard,  no  matter  what  may  have  been  the  moving  cause  of 
the  original  action.  The  important  question  is,  was  it  neces- 
sary, in  the  due  prosecution  of  the  partnership  business,  and 
to  protect  its  rights,  that  this  appeal  should  have  been  taken. 
We  are  of  opinion  it  was,  and  the  obligation  appellee  assumed 
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was  as  much  for  the  benefit  of  appellant  as  for  that  of  Davis 
and  Sprague,  or  other  members  of  the  concern.  No  promise 
by  appellant  to  reimburse  appellee  was  necessary  to  be  proved. 
The  law  raises  a  liability,  and  he  must  respond. 

A  portion  of  the  property  thus  taken  by  the  managing 
partners  was  sold  by  them,  and  the  proceeds  contributed  to 
swell  the  assets  of  the  company,  and  all  the  members  of  the 
company  must  be  liable.  Story  on  Part.  sec.  131.  And  herein 
the  case  differs  from  that  presented  by  the  former  record. 

Upon  the  point  on  which  there  was  dissent  in  the  former 
opinion,  more  mature  reflection  has  satisfied  us  the  principle 
may  have  been  stated  too  broadly.  It  is  a  rule,  that  the  jury 
shall  be  the  sole  judges  of  the  credibility  of  a  witness.  They 
see  them  on  the  stand,  mark  their  demeanor,  perceive  many 
small  matters  which  escape  less  observant  eyes,  and  are  in  the 
best  position  to  judge  of  credibility,  and  they  have  an  un- 
doubted right  to  find  in  favor  of  the  testimony  of  one  when 
weighed  against  that  of  the  other.  This  court  has  held,  in 
such  a  case,  surrounding  circumstances  must  be  regarded  by 
the  jury  when  the  scales  are  apparently  at  an  equipoise,  and 
by  them  the  balance  is  to  be  adjusted.  But  it  is  unnecessary 
to  debate  this  point,  the  legal  liability  of  appellant  being 
clearly  established.  No  promise  by  appellant  was  necessary. 
The  instruction  given  by  the  court  for  appellee  was  in  har- 
mony with  these  views,  and  was  right. 

Appellee  having  duly  filed  a  proper  remittitur,  the  judgment 
of  the  circuit  court  will  be  affirmed  for  the  sum  of  three 
thousand  dollars. 

Upon  the  point  of  newly  discovered  evidence,  it  is  well  set- 
tled such  evidence  must  be  of  a  conclusive  nature,  and  settle 
the  controversy  beyond  dispute.  The  evidence  of  Ruskin 
fails  in  this,  in  the  view  we  have  taken  of  the  case,  as  above 
expressed,  and  no  diligence  is  shown  to  procure  this  evidence. 

The  judgment  is  affirmed  for  three  thousand  dollars. 

Judgment  affirmed. 
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Mr.  Justice  Scott:  I  do  not  concur  either  in  the  conchi- 
sion  or  reasoning  of  this  opinion,  and  for  a  fuller  expression 
of  my  views,  reference  is  made  to  the  opinion  of  the  court  in 
this  case  when  it  was  before  us  on  a  former  appeal.    71  111.  122. 

Sheldon  and  Dickey,  J. J.,  also  dissenting:  In  Lindley  on 
Partnership,  (Vol.  1,  B.  11,  Ch.  1,  sec.  7,)  it  is  laid  down  as 
the  law  that,  the  "  popular  notion,  that  if  a  firm  obtains  the 
benefit  of  a  contract  made  with  one  of  its  partners,  it  must 
needs  be  bound  by  the  contract,^^  is  erroneous.  This  is  there 
supported  by  abundant  authority.  The  contract  which,  by 
implication,  the  other  partners  made  with  appellee,  to  protect 
him  from  loss  by  reason  of  signing  their  appeal  bond,  was  not 
binding  upon  appellant;  it  related  solely  to  their  own  personal 
liability.  Though  it  benefited  the  firm,  the  firm  was  not, 
for  that  reason,  liable,  and  appellant  did  not  become  liable  as 
a  member  of  the  firm. 


John  Ballinger 


Benjamin  L.  T.  Bourland  et  al. 

1.  Usury — charge  of  commission  by  agent  procuring  loan.  Where  an  agent 
procuring  a  loan  of  money  for  a  party,  charged  and  received  from  the  borrower 
five  per  cent  of  the  amount,  and  $100  for  going  to  Chicago  and  procuring  a 
release  of  an  incumbrance,  the  party  making  the  loan  having  no  knowledge 
of  this  arrangement  and  deriving  no  benefit  from  it,  it  was  held,  that  usury 

[could  not  be  predicated  of  the  transaction. 

2.  Deed  of  trust — sale  by  trustee,  whether  on  credit.  Where  a  party  gave  a 
leed  of  trust  to  secure  a  sum  of  money  borrowed  of  an  insurance  company, 

[with  a  power  of  sale,  for  cash,  on  default  of  payment,  and  before  the  trustee's 
sale  the  party  who  afterwards  purchased  applied  to  the  company  for  the  loan 
)f  the  same  sum  for  which  the  deed  of  trust  was  given,  and  had  the  promise 

'of  it,  and  upon  his  purchase  of  the  land  gave  his  note  to  the  company  for  the 
amount  of  the  loan,  paying  the  balance  due  the  company,  by  way  of  interest, 
33—87  III. 
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in  money,  it  was  held,  that  the  sale  could  not  be  objected  to  as  not  being  made 
for  cash,  the  arrangement  not  being  to  the  injury  of  the  mortgagor. 

3.  Same — remedy  is  at  law  to  reach  surplus  proceeds  of  sale.  Where  property 
sold  under  a  trust  deed  produces  more  than  is  required  to  discharge  the  debt 
secured  and  reasonable  expenses  of  the  sale,  which  the  trustee  refuses  to  pay 
over  to  the  party  entitled  to  it,  the  remedy  for  its  recovery  is  at  law  and  not 
in  equity, 

4.  Same — who  entitled  to  overplus  of  sale  money.  Where  A,  after  the  execu- 
tion of  a  deed  of  trust  on  land,  conveyed  his  equity  of  redemption  to  B,  to 
secure  a  loan  of  $2000,  and  afterwards  the  title  thus  conveyed  was  extin- 
guished by  a  foreclosure  of  the  trust  deed,  the  property  selling  for  $1000  more 
than  was  due  on  the  trust  deed,  which  the  trustee  claimed  for  making  the  sale, 
it  was  held,  that  if  this  overplus  was  improperly  retained,  it  should  be  paid  to 
B,  as  the  holder  of  the  equity  of  redemption,  he  not  having  been  repaid  his 
loan  by  A. 

5.  Mortgage — right  to  reconveyance  when  deed  is  a  security,  and  when  lost. 
Where  a  party  conveys  land  as  a  mortgagor,  to  secure  the  repayment  of  money 
borrowed  by  him,  taking  back  a  bond  for  a  reconveyance  on  payment,  if  the 
title  thus  conveyed  becomes  extinguished  and  lost  by  sale  under  a  prior  deed 
of  trust  given  by  him,  and  his  grantee  acquires  the  title,  such  mortgagor  can 
not  maintain  a  bill  to  redeem  and  for  a  reconveyance  from  his  grantee. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  J.  W.  Cochran,  Judge,  presiding. 

On  the  23d  day  of  November,  1868,  John  Ballinger  and 
wife  made  their  deed  of  trust  of  eight  hundred  acres  of  land, 
in  Livingston  county,  in  this  State,  to  Benjamin  L.  T.  Bour- 
land,  to  secure  the  payment  of  $17,000,  borrowed  money,  to 
the  ^tna  Life  Insurance  Company,  at  Hartford,  Conn.,  on 
the  1st  day  of  January,  1874,  with  ten  per  cent  per  annum 
interest,  payable  on  the  1st  day  of  January  in  each  year. 

Default  having  been  made  in  payment  of  the  interest  due 
January  1,  1871,  and  there  being  a  provision  in  the  deed 
making  the  principal  due  in  such  contingency,  on  March  23, 
1871,  Bourland,  the  trustee,  after  notice,  in  pursuance  of  the 
terms  of  the  trust  deed,  sold  the  lands  at  public  sale  for  the 
sum  of  $20,748,  and  Samuel  Crumpton  became  the  purchaser, 
to  whom  Bourland  executed  a  trustee's  deed  of  the  lands. 

Ballinger  had,  before,  on  the  20th  of  May,  1870,  executed 
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to  William  W.  Crumpton,  a  brother  of  Samuel  Crumpton,  a 
quitclaim  deed  of  the  lands,  taking  back  from  him  a  bond  for 
their  reconveyance  upon  the  payment  of  |3744  on  or  before 
January  1,  1871. 

Ballinger  filed  his  bill  in  chancery,  to  the  October  term, 
1871,  of  the  Marshall  circuit  court,  against  Bourland,  the 
^tna  Life  Insurance  Company,  and  Samuel  Crumpton,  to  set 
aside  the  trustee's  sale  made  by  Bourland  to  Samuel  Crump- 
ton,  on  various  grounds — that  Bourland  made  the  sale  in  vio- 
lation of  his  previous  agreement  to  postpone  it;  that  the  notice 
was  insufficient;  that  the  sale  was  made  on  credit,  instead  of 
for  cash,  as  the  trust  deed  required;  that  there  was  a  conspiracy 
between  Bourland  and  Crumpton  to  cheat  complainant  out  of 
his  lands;  that  complainant  supposed  the  trust  deed  to  be  an 
ordinary  mortgage,  and  that  there  was  usury  in  the  loan  from 
the  ^tna  Insurance  Company. 

The  respective  defendants  answered,  denying  the  charges  of 
the  bill.  Afterward,  September  15, 1874,  the  bill  was  amended, 
making  Edith  Ballinger,  wife  of  John  Ballinger,  a  co-com- 
plainant with  him,  and  making  William  W.  Crumpton  a  party 
defendant. 

The  amendment  set  up  that  the  premises  were  the  home- 
stead of  the  complainant;  that  the  contents  of  the  trust  deed 
were  not  made  known  to  the  wife  by  the  acknowledging  offi- 
cer, nor  did  he  examine  her  in  respect  thereto  as  required  by 
law ;  that  she  supposed  the  trust  deed  to  be  an  ordinary  mort- 
gage, and  would  never  have  signed  the  same  had  she  known 
its  purport;  that  the  quitclaim  deed  of  May  20,  1870,  to 
William  W.  Crumpton,  was  a  security  to  secure  the  payment 
of  an  usurious  loan  of  money,  and  asks  to  redeem  upon  pay- 
ment of  the  amount  legally  due,  and  for  an  account  against 
the  defendants. 

William  W.  Crumpton  answered,  denying  the  charges  of 
the  bill,  and  afterward,  upon  proofs  taken  on  final  hearing, 
the  circuit  court  dismissed  the  bill.  The  complainant,  John 
Ballinger,  appeals. 
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Messrs.  Cratty  Bros.,  for  the  appellant. 

Messrs.  Pillsbury  &  Lawrence,  and  Mr.  H.  W.  Wells, 
for  the  appellees. 

Mr.  Justice  Shii:ldon  delivered  the  opinion  of  the  Court: 

All  the  foundation  which  there  appears  to  be  for  the  charge 
of  usury  in  the  loan  of  $17,000  from  the  insurance  company 
is,  that  the  loan  was  obtained  by  Ballinger,  through  the  agency 
of  Bourland,  who  resided  at  Peoria,  in  this  State,  and  that 
Bourland  charged  Ballinger  a  commission  of  five  per  cent  on 
the  amount  for  effecting  the  loan,  and  |100  for  going  to  Chicago 
and  procuring  there  a  release  of  the  premises  from  a  prior 
mortgage  incumbrance  upon  them  of  $16,000,  which  charges 
Ballinger  paid  to  Bourland.  There  appears  but  the  simple 
transaction  itself,  without  any  pretense,  by  the  testimony,  that 
the  insurance  company  was  in  any  way  privy  to  the  receiving 
of  the  money  by  Bourland,  or  that  the  agreement  therefor 
was  with  the  knowledge  or  authority  of  the  insurance  com- 
pany, or  that  it  derived  any  benefit  therefrom. 

It  seems  to  be  abundantly  settled  by  the  authorities  that 
usury  is  not  to  be  predicated  of  a  transaction  of  such  a  char- 
acter. Condit  V.  BaldiDin,  21  Barb.  181,  S.  C.  21  N.  Y.  224; 
Bell  V.  Day,  32  id.  165;  Muir  v.  The  Newark  Savings  Institu- 
tion, 16  K  J.  Eq.  E.  537;  Conover  v.  Van  Metar,  18  id.  481; 
Rogers  v.  Buckingham,  33  Conn.  81 ;  Tyler  on  Usury,  156. 

It  appears  that,  before  the  trustee  sale  was  made,  Samuel 
Crumpton  made  application  to  the  JEtna  Life  Insurance  Com- 
pany for  a  loan  of  $17,000,  and  had  the  promise  of  it,  pro- 
vided he  could  give  ample  security.  After  the  sale,  Crumpton 
gave  his  note  to  the  company  for  $17,000,  secured  in  its  pay- 
ment by  a  mortgage  upon  the  lands,  and  paid  the  balance  of 
the  purchase  money  ($3784)  in  cash,  at  the  time  of  the  sale. 

Appellant  contends  that  this  transaction  constitutes  a  sale 
on  credit.  We  fail  to  perceive  wherein  it  is  objectionable  as 
not  being  a  sale  for  cash,  as  required  by  the  trust  deed.     Any 
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such  arrangement  tends  to  benefit^  not  injure,  the  mortgagor. 
In  Strother  v.  Lmv,  54  111.  414,  it  was  held,  that  if  the  mort- 
gagee, upon  such  a  sale,  choose  to  give  credit  for  the  amount 
due  him,  it  would  not  be  inconsistent  with  the  terms  of  the 
power  to  sell  for  cash.  To  the  same  effect  is  Burr  v.  Borden, 
61111.  39 J. 

All  the  allegations  of  the  bill  in  impeachment  of  the  trustee 
sale,  in  other  respects,  we  regard  as  wholly  unsupported  by  the 
proofs,  and  that  it  is  unimportant  to  give  them  further  remark. 

That  sale,  then,  not  being  invalidated,  a  perfect  title  was 
acquired  thereunder  by  Samuel  Crumpton,  the  purchaser 
thereat,  who  subsequently  conveyed  by  quitclaim  deed  to  Wil- 
liam W.  Crumpton.  This  seems  to  render  unnecessary  any 
investigation  of  the  transaction  between  Ballinger  and  Wil- 
liam W.  Crumpton  of  May  20,  1870,  when  the  former  made  a 
quitclaim  deed  to  the  latter  of  the  equity  of  redemption  in 
the  land;  for,  should  such  quitclaim  deed,  and  bond  from 
Crumpton,  given  at  the  same  time,  for  a  reconveyance  on 
payment  to  the  latter  of  the  sum  of  $3744  on  or  before  Jan- 
uary 1,  1871,  be  found  to  be,  as  claimed  by  Ballinger,  a  secu- 
rity for  a  loan  of  $2000  at  an  usurious  rate  of  interest,  we  do 
not  perceive  that  Ballinger  could  derive  any  benefit  thereby, 
as  the  equity  of  redemption  so  quitclaimed  and  agreed  to  be 
reconveyed  has  been  foreclosed  and  extinguished  by  the  sub- 
sequent trustee  sale  on  March  23,  1871.  This  would  so  seem, 
unless  it  be  otherwise  as  to  any  surplus  there  may  be  under 
the  trustee  sale. 

And  in  this  connection  may  be  considered  the  question  of 
accounting  by  Bourland,  the  trustee. 

Bourland  retained  from  the  proceeds  of  the  sale  under  the 
trust  deed  $1000  as  compensation  to  himself  in  making  the 
sale.  On  the  one  hand,  it  is  contended  that  this  is  not  pro- 
vided for  in  the  trust  deed,  and  on  the  other,  that  it  is,  by  the 
clause,  for  the  payment  of  "all  reasonable  expenses.'^  The 
propriety  of  this  charge  may  admit  of  question.  We  do  not 
feel  called  upon  to  pass  upon  it.     If  the  trustee  has  improp- 
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erly  retained  in  his  hands  any  of  the  proceeds  of  the  sale 
which  he  should  have  paid  over,  there  will  be  a  remedy  at 
law  to  recover  the  same.  The  order  dismissing  the  bill  is 
expressly  made  without  prejudice  to  the  right  of  complainant 
in  any  legal  proceeding. 

We  think,  however,  that  any  such  surplus  of  proceeds  of 
the  sale  should  be  paid  over  to  Crumpton  as  the  holder,  at  the 
time,  of  the  equity  of  redemption. 

There  is  no  pretense  that  Ballinger  ever  paid  to  Crumpton 
any  part  of  the  f  2000  which  the  former  claims  as  having  been 
borrowed  and  secured  upon  the  equity  of  redemption ;  nor,  as 
we  understand,  that  Crumpton  received  any  rents  and  profits 
from  the  premises  previous  to  their  sale  under  the  trust  deed. 

The  decree  dismissing  the  bill  is  affirmed. 

Decree  affirmed. 

Mr.  Justice  Walker  :  I  am  unable  to  concur  in  the  con- 
clusion reached  by  the  court  in  this  case. 


Samuel  Nelson  Beebe  et  al. 

V. 

Charles  B.  Saulter  et  al. 

1.  Administration — sale  of  land  for.  debts — fraudulent  conveyance.  An  ad- 
ministrator of  an  estate,  under  an  order  of  court,  can  not  sell  and  convey  any 
interest  in  lands  sold  and  conveyed  by  his  intestate  in  his  lifetime  to  defraud 
his  creditors.  If  he  does  so  sell  and  convey,  his  grantee  can  not  maintain  a 
bill  to  avoid  the  fraudulent  conveyance,  because  no  title  passes,  for  want  of 
power  in  the  administrator. 

2.  An  administrator  derives  all  his  power  from  the  statute,  and  it  only 
authorizes  him  to  sell  lands  of  which  his  intestate  was  seized  at  his  death.  A 
conveyance  in  fraud  of  creditors  being  binding  inter  partes,  leaves  no  estate, 
legal  or  equitable,  in  the  grantor. 

3.  Same — power  of  administrator  in  regard  to  infirmities  in  title.  The  law  must 
be  regarded  as  settled  in  this  State,  that  on  an  application  by  an  administrator 
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for  an  order  to  sell  lands  of  his  intestate  to  pay  debts  of  the  estate,  the  court 
has  no  jurisdiction  to  remove  clouds  on  the  title,  to  settle  equities  or  remove 
obstructions  to  the  assertion  of  title,  but  simply  to  license  a  sale  of  the  title  of 
the  intestate  as  he  held  the  same. 

4.  Same — -fraudulent  conveyance,  how  avoided.  Any  creditor,  having  the  right 
to  enforce  payment  of  his  claim  against  an  estate  of  a  deceased  person,  may 
file  his  bill  in  equity  and  have  any  conveyance  of  the  intestate  made  to  defraud 
his  creditors  set  aside,  and  then  have  the  land  sold  by  the  administrator,  to 
pay  his  as  Avell  as  all  other  debts.  Such  a  creditor  has  the  clear  right  to  avoid 
such  a  deed  for  the  benefit  of  himself  and  other  creditors,  so  that  all  may  share 
alike  v^^hose  claims  are  in  the  same  class. 

Writ  of  Error  to  the  Circuit  Court  of  Knox  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Miller  &  Frost,  for  the  plaintiffs  in  error. 

Messrs.  Goudy,  Chandler  &  Skinner,  for  the  defendants 
in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Notwithstanding  the  unusually  extended  briefs  in  this  case, 
the  points  involved  lie  in  a  small  compass  and  are  governed 
by  a  few  familiar  principles,  by  no  means  difficult  in  their 
application.  It  appears  that  W.  T.  Beebe,  in  the  month  of 
July,  1846,  was  largely  indebted,  if  not  insolvent;  that  on 
the  27th  of  that  month  he  conveyed  the  premises  in  contro- 
versy to  his  children,  as  it  is  claimed,  for  the  purpose  of  hin- 
dering and  delaying  his  creditors  in  the  collection  of  their  debts. 
Afterwards,  on  the  16th  day  of  May,  1848,  he  died  intestate, 
and  on  the  2d  day  of  March,  1853,  Leander  Douglass  was  ap- 
pointed by  the  Probate  Court  of  Knox  county,  administrator 
of  his  estate.  It  also  appears,  that  there  was  proved  and  al- 
lowed in  the  probate  court  of  that  county,  a  claim  for  $7150.55, 
pi  favor  of  the  Delaware  County  Bank,  which  was  not  paid 
from  the  personal  assets  of  the  estate. 

Afterwards,  the  administrator  applied  to  the  circuit  court 
'of  Knox  county,  and  at  the  September  term,  1853,  thereof, 
obtained  an  order  authorizing  and   licensing  him  to  sell  the 
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land  which  Beebe  had  thus  conveyed  in  1846.  On  the  17th 
day  of  November  following^  pursuant  to  notice,  the  adminis- 
trator sold  the  lands,  and  Robert  Saulter,  Jr.,  became  the 
purchaser  for  the  sum  of  $900,  and  received  a  deed  from  the 
administrator  for  the  land  thus  sold. 

In  February,  1855,  Saulter  filed  a  bill  to  have  the  convey- 
ance by  Beebe  to  his  children  declared  fraudulent  as  to  credi- 
tors, and  that  they  should  be  compelled  to  convey  the  land 
to  him.  After  the  opening  of  defaults  to  let  in  defendants  to 
answer,  the  suggestion  of  the  death  of  Saulter  and  revival 
of  the  suit  in  the  name  of  his  heirs,  numerous  continuances  and 
various  other  steps  taken  in  the  cause,  a  hearing  was  had  in 
the  court  below  on  the  19th  day  of  June,  1872,  on  bill,  an- 
swers, replications  and  proofs,  and  the  prayer  of  the  bill  was 
granted,  and  defendants  decreed  to  convey  to  complainants, 
and  on  default,  that  the  master  convey  for  them.  To  reverse 
that  decree  defendants  bring  the  case  to  this  court  on  error. 

The  vital  question  upon  which  this  controversy  turns,  is 
whether  the  administrator  of  an  estate  may,  under  an  order  of 
court,  sell  and  convey  any  interest  in  lands  sold  and  conveyed 
by  his  intestate  in  his  lifetime,  to  hinder  and  delay  his  credi- 
tors. The  bill  is  framed  on  the  theory  that  he  may  so  sell, 
and  thereby  pass  at  least  the  equitable  title,  so  as  to  enable  the 
purchaser  to  compel  a  conveyance  from  the  fraudulent  grantee  to 
him,  and  in  granting  the  relief  sought  the  court  below  so  held. 
So  far  as  this  court  has  the  power  to  settle  this  question,  it  has 
done  so  in  numerous  decisions,  in  which  it  is  held  that  by  such 
a  sale  no  title  passes  to  the  purchaser,  for  want  of  power  in  the 
administrator  to  make  the  sale.  See  IfcDowell  v.  Cochran, 
11  111.  31;  Choteau  v.  Jones,  id.  319;  Alexander  v.  Tarns,  13 
id.  226;  White  y.  Russell,  79  id.  155;  Lelfoyne  v.  Quimby, 
70  id.  405.  Numerous  other  cases  might  be  referred  to  as 
directly  or  incidentally  sustaining  or  recognizing  the  rule,  nor 
are  there  any  cases  in  our  court  which  announce  a  different 
doctrine. 

The  administrator  derives  all  his   power  from  the  statute, 
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and  it  only  authorizes  him  to  sell  lands  of  which  his  intestate 
was  seized  at  his  death.  We  are  aware  of  no  well  considered 
case  which  holds  that  a  person  who  fraudulently  conveys  lands 
to  hinder  and  delay  his  creditors,  retains  any  title  to  the  lands, 
legal  or  equitable.  On  the  contrary,  the  Statute  of  Frauds, 
which  was  designed  to  prohibit  such  sales,  only  declares  such 
conveyances  void  as  against  creditors,  purchasers  and  other 
persons,  but  not  as  to  the  fraudulent  grantor  or  grantee.  As 
to  them  it  is  binding,  and  passes  the  title  as  fully  and  effect- 
ually as  if  it  was  bona  fide.  It  then  follows,  that  at  Beebe^s 
death  he  was  seized  of  no  kind  of  title,  and  if  so,  it  is  impossi- 
ble to  perceive  in  what  manner  the  administrator  could,  even 
under  the  order  of  the  court,  sell  and  convey  any  to  a  pur- 
chaser. The  statute  conferred,  in  such  a  case,  no  authority  on 
the  administrator  to  ask  for,  or  power  on  the  court  to  author- 
ize, such  a  sale. 

It  has  been  repeatedly  held  by  this  court,  and  we  must  re- 
gard it  as  settled,  that  on  an  application  of  this  character,  the 
court  has  no  jurisdiction  to  remove  clouds  on  the  title,  to  settle 
equities  or  remove  obstructions  to  the  assertion  of  title,  but 
simply  to  license  a  sale  of  the  title  of  the  intestate  precisely  as  he 
held  it.  The  court  has  no  power  to  hear  and  determine  that 
deceased  had  an  equitable  title  and  order  it  sold,  but  simply 
to  license  a  sale  of  whatever  title  he  had  at  the  time  of  his 
death. 

The  administrator,  by  obtaining  letters,  took  no  title  to  real 
estate,  whether  the  title  was  legal  or  equitable.  He  thereby 
became  invested  only  with  a  mere  naked  power,  when  the  con- 
tingency provided  for  by  the  statute  arose,  to  apply  for  and 
obtain  leave,  in  the  mode  prescribed,  to  sell  the  lands  of  which 
his  intestate  died  seized.  This  is  the  extent  of  his  rights  and 
his  powders.  But  here,  his  intestate  had,  previous  to  his  death, 
conveyed  all  of  his  title  to  these  lands  by  deeds  effectual  for 
the  purpose  as  to  him,  and  he  had  no  title  or  claim  of  title 
at  the  time   of  his  death,  and  consequently  nothing  for  his 
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purchase.  Hence  he  thereby  acquired  neither  a  legal  nor  equi- 
table right  to  pursue  the  land.  A  conveyance  by  Beebe  to 
him  could  not  have  authorized  him  in  equity  to  have  the  land 
conveyed  to  him,  because  Beebe,  after  the  sale,  had  no  title  or 
right  to  a  conveyance,  and  could  transfer  no  other  or  better 
right  to  his  grantee  than  he  himself  held.  It  therefore  follows, 
that  the  administrator  sold,  and  Saulter  acquired,  nothing  by 
the  intended  sale.  It  then  follows,  that  the  court  erred  in  de- 
creeing Beebe's  grantees  to  convey  their  title  to  complainant. 

This  is  unlike  the  case  of  Gould  v.  Steinburg,  84  111.  170. 
In  that  case,  the  sale  was  made  under  judgment  and  execution 
in  behalf  of  a  creditor,  and  as  against  whom  the  fraudulent 
deed  was  void,  and  the  fraudulent  grantor,  as  to  him,  had  such 
title  as  the  creditor  could  sell,  and  hence  the  title  passed  by 
the  sheriff  ^s  sale. 

In  this  case,  the  fraudulent  sale  passed  the  grantor's  title  to 
the  grantee,  as  against  the  grantor,  his  heirs,  subsequent  gran- 
tees with  notice,  and  representatives.  Here,  the  sale  was 
made  by  the  administrator  under  an  order  of  court,  to  pay 
debts.  Against  the  administrator  the  deed  was  not  void  but 
was  effective.  Beebe  was  not  seized  of  the  title,  nor  was  he 
the  owner  of  the  land  at  the  time  of  his  death.  Hence  he  had 
no  title  for  the  administrator  to  sell,  and  the  purchaser  there- 
fore took  no  title  by  such  a  purchase,  and  having  no  title  he 
can  not  have  a  cloud  removed  from  his  supposed  title.  Com- 
plainant only  held  a  claim  against  the  estate  which  authorized 
him,  as  a  creditor,  to  have  the  fraudulent  deed  set  aside  and 
the  land  sold  to  satisfy  the  debts  allowed  against  the  estate 
of  Beebe. 

There  would  seem  to  be  no  doubt  that  any  creditor  having 
the  right  to  enforce  payment  of  his  claim  against  an  estate, 
may  file  a  bill  and  have  the  fraudulent  conveyances  set  aside 
and  have  the  real  estate  sold  by  the  administrator  to  pay  his 
as  well  as  all  other  debts  for  which  the  estate  is  liable.  Such 
a  creditor  has  the  clear  right  to  avoid  the  deed  for  the  benefit 
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of  himself  and  other  creditors  of  the  estate  who  hold  claims 
they  may  enforce. 

Our  Statute  of  Wills  has  provided  that  all  persons  having 
claims  of  the  same  class,  against  an  estate,  and  who  shall  prove 
and  have  them  allowed,  shall  participate  and  share  in  the  assets 
of  the  estate  to  the  extent  of  their  payment,  if  the  means  are 
sufficient,  and  if  not,  then  to  share  pro  rata,  except  so  far  as 
creditors  may  have  acquired  specific  liens  on  property  of  de- 
ceased in  his  lifetime.  This  provision  would  be  defeated  if 
a  creditor  who  had  proved  his  claim,  might,  when  property  is 
situated  as  this  was,  have  the  administrator  make  a  sale,  and 
become  a  purchaser  at  a  great  sacrifice,  as  would  usually  be  the 
case,  and  then  appropriate  it  to  himself,  to  the  exclusion  of 
the  other  creditors,  who  have,  under  the  law,  an  equal  lien  to 
his,  on  the  property,  as  a  fund  to  pay  all  the  debts. 

If  the  conveyance  be  actually  void  and  not  voidable  merely, 
as  to  creditors,  as  contended  by  counsel,  then  it  must  be  that  the 
fraudulent  grantee  holds  the  title  in  equity  as  a  trust  fund  for 
all  the  creditors  of  the  estate.  And  if  so,  no  one  of  them 
should  be  permitted  to  appropriate  the  fund,  by  a  purchase 
^  at  a  ruinous  sacrifice,  to  his  use.  This  view  affords  to  our 
minds  a  strong  reason  why  an  administrator  should  not  be 
permitted  to  sell  property  situated  as  this  was.  The  policy  of 
our  Statute  of  Wills  is  to  protect  the  rights  of  creditors  of 
estates,  as  well  as  the  heirs,  devisees  and  distributees.  Real 
estate  thus  being  a  trust  fund  for  the  benefit  of  all  the  credi- 
tors of  the  estate,  the  administrator  is  not,  under  the  statute, 
authorized,  where  property  is  situated  like  this,  to  administer 
it,  and  appropriate  the  proceeds,  until  a  court  of  equity  has 
declared  the  deeds  void,  removed  the  cloud  on  the  title  to  the 
trust  estate,  and  freed  it  from  obscurity,  thus  enabling  him  to 
sell  and  pass  a  clear  title,  and  realize  the  value  of  the  property 
when  sold,  and  thus  fully  protect  the  rights  of  creditors  and 
others  having  an  interest  in  the  estate.  This  is  equitable,  just, 
and  effectuates  the  design  of  the  statute.  It  prevents  the  sac- 
^    rifice  of  the  property,  and  a  purchaser  at  such  a  sale  from 
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appropriating  the  fund  to  the  exclusion  of  the  other  creditors 
and  persons  interested  in  the  estate. 

Saulter  was  one  of  the  creditors  who  proved  their  claims 
against  the  estate,  or  at  least  a  member  of  the  firm  that  proved 
their  claim,  and  as  he  seems  to  have  brought  suit  in  apt  time, 
had  the  bill  been  so  framed,  it  would  follow,  if  the  evidence 
warranted  it,  to  have  the  conveyance  from  Beebe  to  his  child- 
ren set  aside,  and  the  property  then  sold  for  the  satisfaction 
of  all  claims  allowed  against  the  estate,  or  had  this  bill 
been  so  amended,  it  may  be  that  such  relief  could  have  been 
granted. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  re- 
manded, with  leave  to  amend  the  bill  if  complainant  shall  so 

desire. 

Decree  reversed. 

Mr.  Justice  Craig,  having  been  of  counsel  in  this  case,  took 
no  part  in  its  decision. 

Mr.  Justice  Dickey  :  On  principle,  I  think  that  the 
administrator,  when  he  takes  proceedings  to  sell  real  estate  to 
pay  debts,  should  be  held  to  act  in  behalf  of  creditors,  and  that 
as  against  him,  in  such  proceedings,  a  fraudulent  deed  of  his 
decedent  should  be  held  void.  I  think  the  decisions,  in  so  far 
as  they  hold  a  different  doctrine,  ought  to  be  overruled. 


Edward  Martin  et  al, 

V. 

The  People  ex  rel.  Louis  C.  Huck,  County  Collector.* 

1.  Town — what  is  meant  by  the  word  in  a  statute.  The  word  "  town,"  as  found 
in   our   statute,  is  not  always   used  in   the  same  sense.     Under  the  township 

■'••  Cases  in  which  the  persons  named  below  were  appellants,  are  considered 
in  the  opinion  in  this  case:  Joseph  Drexel,  Maria  Lamb  et  al,  Granville  S. 
Thomas,  R.  L.  Hale  ei  al,  J.  C.  McCullough  et  al,  and  Oney  White  ct  al 
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system,  a  town  is  a  species  of  municipal  incorporation,  and  constitutes  an 
integral  part  of  a  county;  and  such  towns  are  clearly  interwoven  with  the 
management  of  county  aifairs,  and  generally  embrace  a  township  according  to 
government  surveys.  The  word,  as  used  in  the 'Rev.  Stat,  of  1845,  referred  to 
a  different  kind  of  incorporation.  Such  an  organization  was  formerly  always 
called  "  an  incorporated  town,"  Avhile  in  our  later  statutes  they  are  frequently 
called  "  villages,"  but  mean  the  same  thing. 

2.  Same — town  of  Lake.  The  town  of  Lake,  in  Cook  county,  under  its  spe- 
cial charter,  is  merely  an  incorporated  town,  or,  in  other  words,  an  incorpo- 
rated village,  possessing  all  the  powers  usually  conferred  upon  cities  and 
villages,  and  of  the  character  conferred  upon  cities  and  villages,  by  the  gen- 
eral law  of  1872. 

3.  The  town  of  Lake  was  and  is  a  village,  in  the  sense  in  which  that  word 
is  used  in  section  168  of  the  general  act  of  1872,  relating  to  cities  and  villages, 
and  as  such  is  authorized  to  adopt  the  provisions  of  article  9  of  that  act,  for 
the  collection  of  taxes  and  special  assessments,  by  way  of  amendment  to  its 
charter. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Martin  E.  M.  Wallace,  Judge,  presiding. 

Mr.  Edward  Roby,  for  the  appellants. 

Messrs.  Kretzinger  &  Yeeder,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

These  cases  are  all  exactly  alike,  except  in  the  name  of  the 
party  or  parties  appealing,  the  amount  of  the  judgment,  and 
the  description  of  the  land  against  which  judgment  is  given 
in  them,  respectively.  In  each  the  same  questions  are  pre- 
sented. 

The  proceeding  is  one  instituted  and  prosecuted  by  the 
county  collector  of  Cook  county,  for  the  collection  of  certain 
special  assessments,  levied  by  the  town  of  Lake  upon  the  real 
estate  within  its  bounds.  The  mode  of  collection  is  that  pointed 
out  in  article  9  of  the  General  Incorporation  act  for  cities  and 
villages,  passed  in  1872,  and  incorporated  into  the  Revised 
Statutes  of  1874.  Under  that  section,  adopted  by  the  board 
of  trustees  of  the  town  of  Lake,  the  board  had  procured  the 
special  assessment  in  question  to  be  made,  and  adjudged  correct 
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in  the  circuit  court  of  Cook  county.  This  was  an  application, 
by  the  county  collector^  for  judgment  against  the  lands  upon 
which  the  special  assessment  had  been  levied  for  the  unpaid 
part  of  the  same. 

Section  168  of  that  act  provides,  that  "any  city,  or  incorpo- 
rated town  or  village,  may,  if  it  so  determine  by  ordinance, 
adopt  the  provisions  of  this  article  (article  9)  w^ithout  adopt- 
ing the  whole  of  this  act;  and  where  it  shall  have  so  adopted 
this  article,  it  shall  have  the  right  to  take  all  proceedings  in 
this  article  provided  for,  and  have  the  benefit  of  all  the  pro- 
visions hereof." 

It  is  strenuously  insisted  that  the  town  of  Lake  is  neither  a 
city  nor  village,  and  that  the  words,  "incorporated  town," 
must  be  construed  to  designate  an  incorporation  other  than 
that  of  a  city  or  village,  and  that,  as  to  such  incorporation, 
this  provision  is  unconstitutional,  inasmuch  as  the  title  of  the 
act  limits  its  subject  matter  to  cities  and  villages,  and  does  not 
refer  to  incorporated  towns. 

The  word  "  town,"  as  found  in  our  statutes,  is  not  always 
used  in  the  same  sense.  In  the  act  relating  to  township  organ- 
ization, it  is  provided,  that  counties  adopting  that  system  for 
the  management  of  county  affairs  shall  be  divided  "into  towns," 
(section  5,  page  1067,  Rev.  Stat.  1874,)  consisting,  generally, 
of  a  township  according  to  the  government  surveys.  These 
towns  are  a  species  of  municipal  incorporations,  and  constitute 
an  integral  part  of  the  county,  and  are  closely  interwoven 
with  the  management  of  county  affairs.  In  the  statute  found 
in  Revised  Statutes  of  1845,  page  111,  the  word  "town"  is 
used  in  a  very  different  sense.  It  there  plainly  means  a  vil- 
lage, or  a  small  collection  of  residences,  and  by  that  act 
it  is  provided,  that  the  inhabitants  of  any  such  town  may, 
under  certain  circumstances,  "become  incorporated  for  the 
better  regulation  of  their  internal  police,"  under  the  manage- 
ment of  a  board  of  trustees,  with  capacity  to  sue  and  be  sued, 
to  keep  a  record  of  their  proceedings,  and  with  power  to  make 
by-laws  and  ordinances,  to  prevent  nuisances,  to  prohibit  gam- 
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bling  and  other  disorderly  conduct^  to  prevent  fast  driving 
and  indecent  exhibitions^  to  license  public  shows,  to  regulate 
markets,  to  sink  public  wells,  to  keep  open  and  repair  streets, 
to  protect  the  town  from  fires,  to  levy  and  collect  taxes,  to 
enforce  their  ordinances,  etc.  Such  an  organization,  in  our 
statutes,  was,  formerly,  always  called  "  an  incorporated  town,'' 
but  in  our  later  statutes  they  are  sometimes  called  villages,  and 
their  trustees  are  called  village  trustees. 

An  examination  of  the  special  charter  of  the  town  of  Lake 
(4th  vol.  Special  Laws  of  1869,  page  324,)  shows  it  to  be  a 
municipal  corporation  of  the  latter  character,  and,  in  so  far  as 
its  organization  under  that  charter  is  concerned,  it  is  merely 
an  incorporated  town,  or,  in  other  words,  ^^an  incorporated 
village. '^ 

Before  that  charter  was  enacted,  the  town  of  Lake  was  merely 
a  municipal  corporation  under  the  laws  relating  to  township 
organization.  By  this  charter,  the  inhabitants  of  that  town 
took  another  form  of  corporate  existence,  and  became,  also, 
in  contemplation  of  law,  what,  in  the  Revised  Statutes  of  1874, 
is  known  as  a  village.  By  that  charter,  this  municipality  was 
organized  for  the  better  regulation  of  their  internal  police.  It 
had  its  board  of  trustees,  who  are  its  '^  corporate  authorities,^' 
who,  by  the  charter,  have  authority  to  keep  a  record  of  their 
proceedings,  to  make  by-law^s  and  ordinances  of  a  police  and 
sanitary  nature,  to  make  public  improvements  by  special  assess- 
ments, to  impose  taxes  and  collect  them,  to  restrain  and  pro- 
hibit gaming  and  fraudulent  devices,  to  license  and  regulate 
the  selling  of  ardent  spirits,  to  license  and  regulate  tavern 
keepers,  grocers,  victualers,  billiard  tables,  ten-pin  alleys  and 
shooting  galleries,  to  prevent  noise,  disorder  and  riots,  to  sup- 
press disorderly  houses,  and  to  exercise  many  other  powers  of 
the  same  character.  All  the  powers  are  of  the  kind  usually 
conferred  upon  cities  or  villages,  and  of  the  character  con- 
ferred upon  cities  or  villages  by  the  general  law  of  1872,  of 
which  this  article  9  is  a  part. 

Before  the  adoption  of  our  present  constitution,  many  spe- 
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cial  charters,  conferring  like  powers,  were  granted  by  the 
General  Assembly,  and  in  most  cases  such  corporations  are 
called  towns,  but  in  some  cases  they  are  called  villages;  but 
the  character  and  nature  of  these  corporations,  whether  called, 
in  their  charters,  towns  or  villages,  were  in  all  cases  substan- 
tially the  same.  At  the  same  session  at  which  this  charter  of 
the  town  of  Lake  was  revised,  we  find  many  of  these  town  and 
village  charters  enacted.  In  the  index  to  the  volume  of  statutes 
in  which  this  revised  charter  is  found,  and  among  the  many 
acts  to  incorporate  towns  and  to  amend  the  charters  of  certain 
other  towns,  we  find  ^^An  act  to  incorporate  the  village  of 
Plainfield,'^  (page  99,)  and  "An  act  to  incorporate  the  village 
of  Winetka,'^  (page  221,)  and  "An  act  to  amend  the  charter 
of  the  village  of  Lockport,^^  and  "An  act^^  relating  to  "the 
village  of  Algonquin,^^  (page  446).  An  examination  of  the 
charters  of  Plainfield,  and  of  Winetka,  and  of  Lockport,  and 
of  Algonquin,  (towns  which,  in  the  statutes,  are  called  vil- 
lages,) shows  that  these  charters,  in  all  their  material  and 
distinguishing  characteristics,  are  the  same  with  the  charters 
of  the  very  numerous  corporations  called  towns  in  their  char- 
ters. It  is  also  found  that  the  charter  of  the  town  of  Lake, 
in  its  material  and  distinguishing  features,  is  essentially  of  the 
same  character.  We,  therefore,  hold  that  the  town  of  Lake 
was,  and  is,  a  village,  in  the  sense  in  which  that  word  is  used 
in  section  168  of  the  general  act  of  1872  relating  to  cities  and 
villages ;  that  it,  therefore,  is  one  of  the  municipal  incorpora- 
tions which,  by  that  section,  are  authorized  to  avail  themselves 
of  the  provisions  of  article  9  of  that  act  as  an  amendment  to 
their  charters. 

Many  other  questions  are  raised  by  counsel  for  appellants, 
but  all  such  have  been  determined  by  this  court  adversely  to 
his  positions,  in  the  consideration  of  other  cases,  in  which 
opinions  have  been  filed  since  these  cases  were  submitted. 

The  judgment  in  each  of  the  above  cases  must  be  affirmed. 

Judgments  affirmed. 


\ 
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ScHOLFiELD,  C.  J.,  and  Walker,  J.:  We  are  unable  to 
concur  in  the  decision  announced  in  this  case.  We  hold  that 
the  168th  section  of  the  chapter  entitled  "Cities,  Villages 
and  Towns/^  has  no  application  to  incorporations  like  the 
town  of  Lake,  and  it  had  no  power  to  adopt  the  9th  article 
of  that  chapter;  that  such  corporations  were  not  in  the  mind 
of  the  General  Assembly  in  adopting  the  168th  section  of 
that  act,  and  it  confers  no  power. 


Lake  Shore  and  Michigan  Southern  Railroad  Co. 

V. 

John  Hart. 

1.  Negligence — rule  as  to  train  passing  station.  A  rule  of  a  railway  company 
prohibiting  freight  trains  from  passing  between  a  station  house  and  a  standing 
passenger  train  while  receiving  or  discharging  passengers,  has  for  its  object 
the  protection  of  passengers  between  the  standing  train  and  the  passenger 
house,  and  not  that  of  persons,  at  a  distance  away,  carelessly  walking  on  the 
track ;  and  a  failure  to  observe  the  rule,  of  itself,  will  not  render  the  company 
liable  for  an  injury  to  a  person  carelessly  walking  upon  the  track,  some  dis- 
tance from  the  station. 

2.  Same — on  part  of  injured  person.  Where  a  plaintiff  carelessly  walked 
upon  the  track  of  a  railroad,  only  a  few  steps  south  of  an  approaching  train, 
without  looking  north  to  see  if  there  was  danger,  and  paid  so  little  heed  as 
not  to  hear  the  bell  or  whistle  when  sounded,  or  notice  the  calls  of  persons 
warning  him  of  danger,  and  was  run  over  by  the  engine,  not  moving  at  a  high 
rate  of  speed,  and  there  was  no  proof  that  the  servants  of  the  company  wan- 
tonly or  wilfully  caused  the  injury,  it  was  held,  that  the  plaintiff's  negligence 
M'as  so  gross  as  to  preclude  a  recovery  of  damages  by  him,  in  a  suit  against 
the  company. 

3.  Same — excuse  for  want  of  care.  It  is  no  excuse  for  a  party  entering  upon 
a  railroad  track  to  travel  along  the  ties,  in  not  first  looking  behind  him  to  see 
if  any  train  is  approaching,  that  the  company  had,  before,  been  in  the  habit 
of  moving  its  trains   going  in  such  direction  over  another  and  different  track. 

4.  It  is  the  duty  of  every  person  about  to  cross  a  railroad  track  to  ap- 
proach it  cautiously,  and  ascertain  if  there  is  danger  in  crossing;  otherwise 
he  can  not  recover  for  an  injury  thereby  received;  and  a  still  higher  degree 
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of  care  and  vigilance  is  required  where  the  party  is,  without  right,  traveling 
on  foot  along  the  track. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  against  the  Lake  Shore  and  Michigan 
Southern  Railroad  Company,  to  recover  damages  for  injuries 
received  from  being  run  over  by  a  train  of  the  defendant. 

There  was  a  verdict  for  the  plaintiff  for  $10,000,  a  remitti- 
tur by  him  of  $5000,  and  judgment  for  the  residue,  from 
which  defendant  appeals.  The  accident  occurred  near  a  sta- 
tion known  in  the  record  as  the  "  Car  Shops,'^  on  a  parcel  of 
land  which  is  owned,  and  the  principal  portion  of  which  is 
used,  by  the  Chicago,  Eock  Island  and  Pacific  Eailroad  Com- 
pany for  machine  shops  and  similar  purposes.  It  extends 
from  47th  to  51st  streets,  in  the  town  of  Lake,  which  lies 
south  of  and  contiguous  to  the  city  of  Chicago.  Appellant, 
the  Lake  Shore  and  Michigan  Southern  Eailroad  Company, 
has  a  right  of  way  along  the  east  side  of  this  parcel  of  land, 
on  which  it  has  constructed,  and  has  for  several  years  oper- 
ated, two  tracks;  one  is  a  main,  or  through  track;  the  other 
is  a  side  track,  intersecting  the  main  track  by  the  side  of  a 
long  platform  in  front  of  the  station  house. 

The  nearest  street  north  of  the  station  is  47th  street,  and 
the  nearest  street  south  of  it  is  51st  street,  and  no  street  is 
opened  leading  to  the  station,  which  is  located  where  48th 
street  would  be,  if  opened.  A  fence  extends  from  47th  to 
51st  street  along  the  east  line  of  this  parcel  of  land.  The 
platform  at  the  station  is  connected  with  a  stile  over  this  fence, 
by  which  there  is  access  to  the  paths,  passing  over  the  open 
prairie,  extending  from  the  station  to  State  street,  which  is 
east  of  and  parallel  with  the  fence.  It  was  the  custom  of  both 
railway  companies,  in  operating  their  through  trains,  to  move 
them  south  over  the  Eock  Island  main  track,  and  to  move  the 
same  trains  north  over  the  Lake  Shore  track.     It  would  seem 
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to  have  been   otherwise   as   to  switching   engines   and   trains 
being  switched  in  the  yards  between  42d  and  51st  streets. 

On  the  18th  day  of  Jnly,  1874,  at  about  4:15  o'clock  P.  M., 
the  Rock  Island  company  started  a  suburban,  or  what  is  known 
in  the  record  as  a  "  dummy''  train,  from  its  depot  in  the  city 
of  Chicago,  south.  On  this  train  appellee  was  a  passenger. 
Within  a  few  minutes  of  the  same  time,  appellant,  the  Lake 
Shore  company,  started  south  from  its  yard  at  43d  street,  a 
train  consisting  of  from  20  to  26  empty  cattle  cars,  drawn  by 
the  yard  or  switch  engine,  for  the  purpose  of  switching  the 
same  on  the  track  which  intersects  the  main  track  at  the  side 
of  the  long  platform  at  the  car  shops  station.  While  both 
trains  were  moving  in  the  direction  of  the  station  at  the  Rock 
Island  car  shops,  the  dummy  train  passed  the  switching  train 
at  or  near  47th  street,  about  800  feet  north  of  the  station. 
The  dummy  train  stopped  at  the  west  side  of  the  long  plat- 
form, for  the  purpose  of  discharging  passengers.  Appellee 
left  the  car  in  which  he  was  riding,  walked  ofP  the  south  end 
of  the  platform,  and  a  further  distance  of  between  25  and  40 
feet,  and  then  stepped  into  the  gangway  of  the  dummy  engine, 
where  he  commenced  a  conversation  with  the  fireman  or  engi- 
neer. When  the  dummy  engine,  upon  which  he  was  standing, 
had  moved  about  100  feet,  he  got  off  from  it,  and  walked 
obliquely  toward  the  Lake  Shore  track;  he  entered  upon  the 
track  directly  in  front  and  within  a  few  feet  of  the  approach- 
ing engine  from  the  north,  without  looking  north  to  see  if  an 
engine  was  coming,  and,  proceeding  south  upon  the  track,  was 
almost  immediately  struck  by  the  engine  and  run  over,  not 
having  advanced  more  than  four  or  five  steps. 

Mr.  C.  D.  Roys,  and  Mr.  Thos.  F.  Witherow,  for  the 
appellant. 

Mr.  E.  A.  Otis,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  facts  set  out  in  the  declaration  claimed  by  appellee  as 
constituting  negligence  on  the  part  of  the  railroad  company, 
are,  in  the  first  count,  in  omitting  to  cause  a  bell  to  be  rung 
or  steam  whistle  to  be  sounded,  or  other  signal  to  be  given ; 
in  the  second  count,  in  running  its  locomotive  and  train  by  the 
station  mentioned  at  a  high  rate. of  speed,  without  sounding 
the  whistle  or  ringing  a  bell ;  and  in  the  third  count,  in  run- 
ning a  freight  train  between  a  standing  passenger  train  at  a 
station,  and  the  passenger  house,  in  violation  of  a  rule  of  the 
company  in  that  behalf. 

As  to  ringing  a  bell  or  sounding  a  whistle,  although  there 
was  some  conflict  in  the  evidence,  the  clear  preponderance  of 
it  would  seem  to  be  in  favor  of  the  bell  being  rung  and  the 
whistle  sounded. 

The  train  would  not  seem  to  have  been  run  at  a  high  rate 
of  speed. 

As  to  the  rule  relating  to  the  movement  of  freight  trains 
between  passenger  trains  and  stations,  it  is  as  follows :  ^^When 
passenger  trains  are  at  stations,  receiving  or  discharging  pas- 
sengers, freight  trains  must  not  pass  between  the  standing 
train  and  passenger  house,  and  passenger  trains  must  run  care- 
fully Avhen  passing  the  standing  train. ^^ 

This  rule  we  do  not  consider  has  application  to  the  case. 
The  testimony  shows  satisfactorily  that,  at  the  time  of  the 
accident,  there  was  no  passenger  train  at  the  station  "  receiv- 
ing or  discharging  passengers. ^^  It  had  discharged  and  re- 
ceived the  passengers  for  that  station,  and  was  moving  away 
from  it.  The  rule  was  for  the  protection  of  passengers  be- 
tween the  standing  train  and  the  passenger  house,  and  not  for 
the  protection  of  persons  who  were  quite  a  distance  away, 
carelessly  walking  on  the  track.  The  rule  was  for  the  gov- 
ernment and  information  of  employees,  and  it  was  the  testi- 
mony that  switch  trains  operating  in  the  yards  of  the  company 
were  not  required  to  observe  the  rule. 


1877.]  L.  S.  &  M.  S.  R.  R.  Co.  v,  Habt.  533 

Opinion  of  the  Court. 

But,  we  conceive,  no  such  negligence  as  is  here  alleged 
would  give  a  right  of  action,  under  the  circumstances  of  such 
want  of  care  and  caution  on  the  part  of  the  plaintiff  as  is 
exhibited  in  this  record.  Appellee  entered  upon  the  track 
directly  in  front  and  within  a  few  feet  of  the  approaching 
engine  from  the  north,  without  looking  north  to  see  if  an 
engine  was  coming,  as  he  admits  himself,  and  others  assert, 
and  seemingly  without  listening  for  bell  or  whistle,  or  taking 
any  precaution  to  ascertain  whether  or  not  he  was  in  danger. 
He  was  so  absorbed,  apparently,  in  something  else,  that  he 
could  not  hear  calls  coming  to  him  from  two  directions,  warn- 
ing him  of  danger.  The  track  was  straight  for  two  miles 
north.  At  the  time,  the  engine  had  passed  the  switch,  and  the 
engineer,  supposing  the  track  was  clear  in  front  of  him,  was 
looking  back  to  receive  the  signal  of  the  switchman,  which 
would  indicate  when  the  last  car  in  the  train  was  over  the 
switch.  There  is  no  pretense  that  the  engineer  saw  appellee 
before  the  engine  struck  him.  There  is  no  evidence  going  to 
show  that  the  employees  of  appellant  wantonly  or  willfully 
caused  the  injury. 

Appellee  alleges,  in  excuse  of  his  going  upon  the  track  as 
he  did,  that  the  company  had  provided  no  means  of  exit ;  that 
the  station  was  so  situated  that  it  was  necessary  for  the  public 
to  pass  over  the  track  in  going  from  the  station  to  51st  street, 
and  that  it  was  notoriously  used  for  that  purpose.  Appellee 
was  going  along  upon  the  track,  in  the  use  of  it  as  a  way  to 
reach  his  home,  which  was  on  State  street,  south  of  51st  street, 
for  which  purpose  he  would  go  south  upon  the  track  to  51st 
street,  thence  on  that  street  east  to  State  street,  thence  south, 
home.  Between  the  station  house  and  State  street,  on  the 
east,  there  was  a  large  space  of  open  prairie,  over  which  were 
paths  to  State  street,  to  Avhich  paths  access  was  easy  by  way  of 
the  stile  at  the  fence  at  the  south  end  of  the  depot.  This  way 
across  the  prairie  to  State  street  was  as  direct  to  his  home  as 
the  one  by  which  appellee  was  proceeding.  By  the  side  of 
the  track  he  was  traveling  on,  between  it  and  the  Rock  Island 
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main  track,  was  ample  space  in  which  persons  could  pass  from 
51st  street  to  the  depot,  without  danger  from  either  train.  By 
the  side  of  the  fence,  along  the  east  side  of  this  parcel  of  land, 
there  was  abundant  room  to  travel  safely  along.  There  were 
thus  three  other  safe  ways  of  exit.  All  that  can  be  said  for 
not  using  any  one  of  them  is,  that  the  walking  was  not  so 
good  as  upon  the  track,  between  the  rails.  This,  of  course, 
did  not  justify  appellee  in  taking  the  dangerous  way,  except 
upon  the  condition  of  assuming  the  risk  of  the  perils  he  might 
encounter. 

In  excuse  for  not  using  any  precaution  to  ascertain  whether 
there  was  any  train  approaching  from  the  norths  appellee  urges 
the  practice  of  the  roads  to  run  all  trains  south  from  Chicago 
on  the  Rock  Island  track,  and  all  trains  north,  towards  Chi- 
cago, on  the  Lake  Shore  track;  and  that,  therefore,  in  going 
upon  the  Lake  Shore  track,  he  was  only  bound  to  look  south 
to  see  if  any  train  was  coming  from  that  direction.  Appellee 
was  not  justified  in  relying  upon  any  such  practice,  as  the 
result  showed.  The  companies  had  the  right  to  change  such 
practice  at  any  time,  and  to  run  their  trains  at  all  times  in 
either  direction,  and  any  dependence  upon  such  former  prac- 
tice was  at  appellee's  risk.  This  practice  before,  did  not  ex- 
cuse the  exercise  of  caution  and  vigilance  in  looking  for 
approaching  trains  in  both  directions.  Besides,  the  proof 
showed  satisfactorily  that  this  practice  did  not  prevail  as  to 
switching  engines  and  trains  being  switched  in  the  yards  be- 
tween 42d  and  51st  streets. 

This  court  has,  time  and  again,  decided  that  it  was  the  duty  of 
every  person  about  to  cross  a  railroad  track,  to  approach  cau- 
tiously, and  endeavor  to  ascertain  if  there  is  present  danger  in 
crossing,  as  all  persons  are  bound  to  know  that  such  an  under- 
taking is  dangerous,  and  that  they  must  take  all  proper  precau- 
tion to  avoid  accidents  in  so  doing,  otherwise  they  could  not 
recover  for  injury  thereby  received.  Among  the  later  decisions 
are  Chi.  and  Northwestern  Railroad  Co. Y.Sweeney,  52  111.325; 
Chicago^  Burlington  and  Quincy  Railroad  Co,  v.  Van  Fatten, 
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64  id.  510 ;  Illinois  Central  Railroad  Co.  v.  Godfrey,  71  id. 
500;  Illinois  Central  Railroad  Co.  v.  Hall,  72  id.  222;  Chi- 
cago, Burlington  and  Quincy  Railroad  Co.  v.  Damerell,  81  id. 
450;  Illinois  Central  Railroad  Co.  v.  Hetherington,  83  id.  510  f 
and  see  Lake  Shore  and,  Michigan  Southern  Railroad  Co.  v. 
3Iiller,  25  Mich.  274;  Harlan  v.  St.  L.,K.  and  N.  Railroad 
Co.  64  Mo.  480 ;  Fletcher  v.  The  Atlantic  and  Pacific  Railroad 
Co.  id.  484;  G^or^on  v.  The  Erie  Railway  Co.  45  K  Y.  662; 
Wharton  on  Negligence^  §  384. 

With  increased  force  does  the  rule  apply,  and  a  higher  de- 
gree of  vigilance  is  required,  where,  as  in  the  present  case,  a 
party  is  not  lawfully  upon  the  track  at  a  crossing,  or  upon  a 
public  highway,  but  is  walking  along  laterally  upon  the  track 
as  a  way  of  convenience,  where  it  is  exclusively  the  private 
right  of  way  of  the  railroad  company. 

There  was  in  the  present  case  such  palpable  failure  in  the 
exercise  of  due  care  and  caution  on  the  part  of  the  appellee 
as  to  preclude  him  from  any  right  of  recovery. 

The  judgment  will  be  reversed. 

Judgment  reversed. 

Walker  and  Dickey,  J.J.,  dissent  from  the  views  ex- 
pressed, and  from  the  conclusion  of  the  court  in  this  case. 


John  Johnson  v.  Hannah  E.  Watson, 

and 
John  Nelson  v.  Hannah  E.  Watson. 

1.  Mortgage— saZe  under — transfer  of  hid.  It  is  often  the  case,  a  bidder  at 
a  public  sale  transfers  his  bid  to  another,  and  directs  the  deed  to  be  made  to 
such  person,  and  if  there  be  no  fraud  in  the  transaction,  and  no  loss  to  the 
mortgagor  thereby,  there  can  be  no  objection.  But  if  objectionable,  it  can 
not  be  set  up  in  an  action  of  ejectment  against  remote  purchasers  without 
notice. 
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2.  Same — sale  on  credit  when  sale  for  cash  is  required.  Where,  by  the  terms 
of  a  power  in  a  mortgage,  or  trust  deed,  a  sale  of  the  premises  is  authorized 
to  be  made  for  cash,  and  it  is  made  on  a  credit,  the  purchaser  will  become  a 
party  to  the  violation  of  the  condition  upon  which  the  sale  alone  can  be  made, 
and  being  chargeable  with  notice,  he  can  not,  in  equity,  evade  the  effect  of  the 
irregularity,  but  the  rule  is  different  as  to  a  remote  purchaser  without  notice. 
He  is  not  chargeable  with  notice  of  defects  and  irregularities  attending  the 
sale  under  the  mortgage.  Even  if  such  purchaser  had  notice  of  the  fact,  it 
would  not  render  the  sale  void,  but  only  voidable. 

3.  Same — sale  for  the  benefit  of  mortgagee  selling.  Although  a  sale  under  a 
power  in  a  mortgage  is  made  for  the  benefit  of  the  mortgagee,  his  deed  through 
his  attorney  will  vest  the  legal  title  in  the  grantee. 

4.  Same — mortgagee  takes  legal  title.  The  mortgagee  of  land  is  held,  in 
a  court  of  law,  as  the  owner  of  the  fee,  having  the  jus  in  re  as  well  as  ad  rem, 
and  entitled  to  all  the  rights  and  remedies  which  the  law  gives  such  owner, 
and  he  may,  after  condition  broken,  maintain  ejectment  against  the  mortgagor. 

5.  Ejectment — only  legal  titles  can  he  noticed.  Legal  titles  must  prevail  in 
an  action  of  ejectment,  A  legal  title  acquired  by  a  sale  under  a  power  in  a 
mortgage  or  trust  deed,  can  not  be  defeated  in  a  court  of  law  because  the  sale 
was  made  on  credit,  instead  of  for  cash,  or  because  made  for  the  benefit  of  the 
mortgagee  or  trustee,  but  a  court  of  chancery  must  be  invoked.  The  deed  is 
not  void,  but  voidable  only,  and  that  only  in  a  court  of  chancery. 

6.  Same — recovery  of  dower  in  land  sold  under  mortgage.  Where  the  wife 
joins  with  her  husband  in  the  execution  of  a  mortgage  containing  a  power  of 
sale,  duly  acknowledged  by  her,  in  which  she  releases  her  dower,  and  the  land 
is  sold  under  the  power,  and  a  deed  made  to  the  piirchaser,  passing  the  legal 
title,  she  can  not  recover  her  dower  in  the  land  in  an  action  of  ejectment.  If 
the  sale  is  not  void,  but  voidable  only,  she  must  resort  to  equity,  and  even 
then  it  seems  she  will  have  to  redeem  her  third. 

7.  Same — restoring  defendant's  possession.  If  a  defendant  has  been  turned 
out  of  possession  under  an  erroneous  judgment  in  ejectment  against  him,  which 
is  afterwards  reversed,  the  circuit  court  may  enter  such  order,  on  the  case  be- 
ing remanded,  as  may  be  necessary  to  restore  him  to  the  possession. 

Writ  of  Error  to  the  Circuit  Court  of  Kendall  county ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  B.  F.  Parks,  and  Mr.  S.  W.  Harris,  for  the  plaintiff 
in  error. 

Mr.  Charles  Blanchard,  Mr.  Edwin  N.  Lewis,  and 
Mr.  Irus  Coy,  for  the  defendant  in  error. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  ejectment,  in  the  Kendall  circuit  court,  brought 
by  Hannah  E.  Watson,  plaintiff,  and  against  John  Johnson, 
defendant.  The  summons  was  served  August  24,  1869,  and 
there  was  a  trial  by  the  court  without  a  jury,  by  consent  of 
parties,  which  resulted  in  a  judgment  for  the  plaintiff,  that 
she  was  entitled  to  one-third  of  the  premises  described  in  the 
declaration,  as  her  reasonable  dower  during  her  natural  life  as 
widow  of  William  F.  Lutyens.  A  new  trial  was  granted  the 
defendant  under  the  statute,  and,  at  the  January  term,  1871, 
the  cause  was  again  tried  by  the  court  by  consent,  on  the  gen- 
eral issue,  w^hich  resulted  in  a  judgment  for  the  plaintiff,  that 
she  was  entitled  to  one  undivided  third  part  of  all  the  land  in 
the  declaration  mentioned,  as  her  reasonable  dower  during  her 
natural  life,  as  the  widow  of  William  F.  Lutyens,  ^^who,  in 
his  lifetime,  was  her  husband,  and  as  such,  seized  of  said  land.'^ 

Commissioners  were  appointed  by  the  court  to  set  off  to  the 
plaintiff  her  dower  so  found,  by  metes  and  bounds,  which  was 
done,  and  their  report  thereof  made  to  the  court.  A  motion 
for  a  new  trial  was  denied,  and  judgment  rendered  for  the 
plaintiff. 

To  reverse  this  judgment  the  defendant  prosecutes  this 
writ  of  error,  insisting  the  judgment  is  against  the  law  and 
the  evidence,  and  that  a  new  trial  should  have  been  awarded. 

This  action  was  commenced  by  the  defendant  in  error,  under 
the  authority  of  section  45,  chapter  36,  title  "Ejectment,'^ 
R.  S.  1845,  p.  210,  and  no  point  is  made  on  the  regularity  of 
the  proceedings  in  the  ejectment  case. 

In  order  to  a  proper  understanding  of  the  case,  the  promi- 
nent facts  will  be  stated.  There  is  no  controversy  about  the 
title  held  by  Lutyens,  in  his  lifetime,  to  the  premises  in  con- 
Itroversy.  Holding  the  title,  Lutyens,  and  his  wife,  the  defend- 
ant in  error  here,  on  August  .2,  1859,  executed  and  delivered 
'to  one  John  B.  Sherman  a  mortgage,  with  full  covenants,  on 
these  premises,  to  secure  a  note  of  the  same  date,  which  Lut- 
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yens  had  executed  to  Sherman.  The  deed  provided,  in  case 
of  default  in  the  payment  of  the  money,  Sherman,  or  his 
attorney,  after  having  advertised  the  sale  sixty  days  in  a  news- 
paper published  in  Oswego,  in  Kendall  county,  might  sell  the 
premises  at  public  vendue  to  the  highest  bidder  for  cash,  and 
execute  conveyances  therefor.  This  mortgage  was  duly 
acknowledged  before  a  notary  public  of  Kendall  county, 
attested  by  his  notarial  seal,  on  the  same  second  day  of  August, 
1859,  in  which  acknowledgment  it  is  certified  by  the  notary 
that  Hannah  E.,  wife  of  the  said  William  F.  Lutyens,  was 
examined  separate  and  apart  from  her  husband,  and  the  con- 
tents and  meaning  of  the  deed  fully  explained  to  her,  and  she 
acknowledged  that  she  executed  the  deed  voluntarily  and 
freely,  and  relinquished  her  dower  to  the  said  lands  and  tene- 
ments mentioned,  without  compulsion  of  her  husband.  De- 
fault having  been  made  in  the  payment  of  the  note,  Sherman, 
on  July  3,  1863,  executed  a  power  of  attorney  to  one  Bernet 
B.  Chambers,  authorizing  him  to  sell  and  convey  the  premises. 

The  stipulated  notice  of  the  sale  was  given,  and  the  prem- 
ises sold  at  the  time  and  place  specified,  many  persons  being 
present,  and  the  same  were  stricken  off  to  one  Oliver  H.  Lee, 
as  the  highest  and  best  bidder,  for  the  sum  of  six  hundred  and 
twenty  dollars.  Lee  and  wife,  on  July  10,  1863,  conveyed 
the  premises  to  John  B.  Sherman,  and  the  latter,  by  quitclaim 
deed  with  a  special  warranty,  conveyed  the  premises,  October 
14,  1863,  to  John  Jackson,  the  plaintiff  in  error,  and  defend- 
ant in  the  action  of  ejectment.  Johnson,  on  January  17, 
1864,  by  quitclaim  deed  conveyed  the  north  half  of  the  same 
premises  to  John  Nelson,  against  whom  a  similar  action  was 
brought,  and  the  same  recovery  had,  and  who  prosecutes  his 
writ  of  error  to  this  court,  and  we  have  considered  the  cases 
together. 

The  point  chiefly  relied  on  by  defendant  in  error  to  sustain 
this  judgment,  is,  the  alleged  fact  that  Lee  was  not  the  pur- 
chaser at  this  sale,  but  that  one  Hartwell  was  the  purchaser, 
the  premises  having  been  stricken  off  to  him.     There  is  testi- 
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mony  to  this  fact,  but  the  proof  is  abundant  that  the  sale  was 
made,  in  all  respects,  in  pursuance  of  the  terms  of  the  mort- 
gage, and  Hartwell  makes  no  complaint,  and  Lee  and  Cham- 
bers have  both  departed  this  life,  and  the  real  facts  of  the 
transaction  can  not  now  be  fully  explained.  It  is  evident, 
however,  from  all  that  appears  in  the  record,  that  the  bid  of 
Hartwell  did  not  exceed  the  sum  of  $620,  the  amount  paid  by 
Lee.  It  is  often  the  case,  a  bidder  at  a  public  sale  like  this 
transfers  his  bid  to  another,  and  directs  the  deed  to  be  made 
to  such  person,  and  if  there  be  no  fraud  in  the  transaction, 
and  no  loss  to  the  mortgagor  thereby,  there  can  be  no  objec- 
tion. But,  if  an  objection,  could  it  be  urged  against  these 
defendants,  the  plaintiffs  in  error,  who  are  remote  purchasers 
without  any  notice  of  any  irregularity,  and  can  it  be  set  up  in 
an  action  of  ejectment,  to  defeat  their  title  ? 

This  court  said,  in  Cassell  v.  Ross,  33  111.  246,  which  was  a 
bill  in  chancery  to  set  aside  a  sale  made  under  a  trust  deed,  by 
the  terms  of  which  the  sale  was  to  be  made  for  cash,  and  a 
credit  was  given,  it  was  said,  a  purchaser,  on  discovering  it 
was  a  trust  fund,  was  bound  to  see  that  at  least  all  of  the  con- 
ditions of  the  trust  deed,  up  to  the  execution  of  the  deed  to 
himself,  were  complied  with,  and  performed  by  the  trustee ; 
and  when  he  became  a  purchaser  on  time,  he  became  a  party 
to  the  violation  of  the  condition  upon  which  the  sale  could 
alone  be  made.  Being  chargeable  with  notice,  he  can  not 
evade  the  effect  of  the  irregularities  attending  the  sale.  With 
a  remote  purchaser,  it  is  believed  to  be  different ;  but  the  im- 
mediate grantee  under  the  trustee's  sale  must  be  held  to  see 
that  all  precedent  conditions  of  the  sale  are  complied  with  by 
the  trustee,     p.  259. 

In  Reeee  v.  Allen,  Admr.  5  Gilm.  236,  it  was  held,  the 
grantee  of  a  trustee  is  not  bound  to  show  that  the  conditions 
of  the  trust  deed  have  been  complied  with  by  the  trustee. 
The  deed  conveys  the  legal  title  to  the  estate.  And  in  Ham- 
ilton V.  LubuJcee  et  al.  51  111.  415,  the  same  doctrine  was  held, 
that  a  remote  purchaser  from   one  purchasing  at  a  sale  by  a 
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mortgagee,  is  not  chargeable  with  notice  of  defects  and  irreg- 
ularities attending  the  sale,  but  they  must  be  brought  home  to 
their  knowledge  on  a  proper  case  made,  sustained  by  proof. 
There  is  no  evidence  tending  to  show  Johnson  or  Nelson  was 
cognizant  of  this  irregularity,  and  such  irregularity  would  not 
avoid  the  sale- — it  would  be  voidable  only  on  a  proper  case 
made. 

But  admitting  this  sale  was  made  for  the  benefit  of  Sher- 
man, the  mortgagee,  yet  it  can  not  be  denied  his  deed,  by  his 
attorney.  Chambers,  to  Lee,  vested  the  legal  title  to  the  estate 
in  Lee.  Legal  titles  must  prevail  in  an  action  of  ejectment. 
If  a  legal  title  so  acquired  is  challenged,  it  can  not  be  adjudi- 
cated in  a  court  of  law,  but  a  court  of  chancery  must  be  in- 
voked. The  deed  is  not  void,  but  voidable  only,  and  a  court 
of  chancery  may  set  it  aside.  Until  that  is  done,  it  must,  at 
law,  prevail. 

It  was  held,  in  Farrar  v.  Payne  et  al.  73  111.  82,  the  fact 
that  a  trustee  is  a  purchaser,  through  another,  at  his  own  sale, 
will  not  render  the  sale  void.  It  is  only  ground  for  setting 
aside  the  sale  in  equity  while  in  the  trustee's  hands,  but  not 
after  its  transfer  to  a  bona  fide  purchaser  without  notice  of  the 
equity.  Plaintiffs  in  error,  on  their  purchase,  went  into  pos- 
session of  their  respective  portions  of  this  tract  of  land,  and 
made  valuable  improvements  thereon.  They  were  purchasers 
for  a  valuable  consideration,  without  notice  of  any  irregulari- 
ties in  the  sale,  and  the  deeds  executed  to  them  conveyed  to 
them  the  legal  estate. 

If  defendant  in  error  has  an  equity  growing  out  of  or  in- 
herent in  this  transaction,  a  court  of  equity  is  open  to  her  in 
which  to  establish  it.  By  her  deed  to  Sherman,  she  volunta- 
rily relinquished  her  dower  in  these  premises,  and  we  do  not 
perceive  how,  in  this  action,  she  can  assert  a  right  once  re- 
linquished. There  may  be  equitable  grounds  on  which  she 
may  proceed.  If  there  has  not  been  a  foreclosure,  as  she 
claims,  she  ought  not  to  recover  until  she  redeems  her  share. 

The  grantees  of  the  purchaser  at  the  mortgage  sale  are  in 
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possession  of  the  premises,  and  no  action  of  ejectment  can  be 
maintained  against  them.  Under  the  rulings  of  this  court, 
the  mortgagee  of  lands  is  held,  in  law,  the  owner  of  the  fee, 
having  the  jus  in  re  as  well  as  ad  rem,  and  entitled  to  all  the 
rights  and  remedies  which  the  law  gives  such  owner,  and  he 
may,  after  condition  broken,  maintain  ejectment  against  the 
mortgagor.     Oldham  et  al.  v.  Pfleger,  84  111.  102. 

We  are  unable  to  find  any  ground  on  which  this  judgment 
can  be  supported,  and  it  must  be  reversed  and  a  new  trial  had, 
and  for  that  purpose  the  cause  is  remanded. 

If  the  plaintiffs  in  error  have  been  turned  out  of  possession 
of  their  respective  portions  of  this  tract  of  land,  as  claimed  by 
them,  the  circuit  court  will  enter  such  order  as  may  be  neces- 
sary to  restore  each  of  them  to  the  possession  of  his  respec- 
tive portion. 

Judgment  reversed. 


The  City  of  Chicago 

V, 

Minnie  Herz. 

Negligence  —  in  leaving  a  sidewalk  unsafe.  Where  city  authorities  suf- 
fered a  sidewalk  upon  a  frequented  street,  built  some  four  feet  above  the 
ground,  to  become  dilapidated  and  out  of  repair  for  a  considerable  time,  and 
the  stringers  upon  which  the  boards  were  nailed  were  rotten,  so  as  not  to  hold 
the  nails,  and  the  boards  loose,  making  the  walk  dangerous,  and  they,  after 
notice  of  its  unsafe  condition,  did  not  repair  the  same,  so  as  to  make  it  safe, 
and  the  plaintiff,  while  passing  over  the  same  with  her  child  in  her  arms, 
stepped  upon  a  short  board,  which  gave  way,  causing  her  to  fall  upon  her 
back,  whereby  she  received  an  irreparable  injury,  and  no■^vant  of  prudence 
being  attributable  to  her,  it  was  held,  that  her  right  of  recovery  against  the 
city,  for  the  injury,  was  clear. 

Appeal  from  the  Superior  Court  of  Cook  county;   the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 
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Mr.  EiCHAED  S.  TuTHiLL,  for  the  appellant. 

Mr.  T.  A.  MoRAN,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

In  passing  over  a  sidewalk  on  Wabash  avenue,  which  had 
been  constructed  above  the  level  of  the  street,  a  plank  on 
which  plaintiff  stepped  gave  way,  which  caused  her  to  fall 
with  one  foot  in  the  hole  and  the  other  on  the  walk,  and  in 
an  effort  to  save  her  child,  which  she  was  carrying  in  her  arms, 
she  fell  backwards,  siistaining  a  severe  injury  of  the  spine. 
One  of  the  physicians,  describing  her  condition,  says,  ^^she 
was  paralyzed  in  her  lower  extremities,  caused  by  a  fracture 
of  the  vertebrcej^  She  suffered  intense  pain  from  the  injury. 
It  was  not  until  after  six  months  that  she  could  be  carried 
even  on  pillows.  She  can  not  yet  stand  on  her  feet,  and, 
according  to  the  testimony  of  the  surgeons  who  attended  her, 
she  will  never  be  able  to  stand  up  or  walk.  Plaintiff  is 
twenty-four  years  of  age,  and,  previous  to  the  injury,  had 
always  been  a  healthy  person.  She  has  now  no  sense  of  feel- 
ing in  her  lower  limbs,  and  can  only  sit  up  for  brief  periods, 
in  an  easy  chair,  supported  with  pillows. 

The  cause  was  submitted  to  a  jury,  on  instructions  express- 
ing the  law  applicable  to  the  case,  so  fairly  that  counsel  for 
defendant  has  taken  no  exceptions.  No  question  of  law  is 
raised,  nor  were  there  any  exceptions  taken  to  the  rulings  of 
the  court  in  the  admission  or  rejection  of  evidence,  or  in 
giving  or  refusing  instructions;  nor  is  there  even  a  suggestion 
the  damages  found  are  excessive. 

But  a  single  question  is  made,  viz:  the  verdict  is  against 
the  weight  of  the  evidence.  As  a  sufficient  answer  to  the 
point  made,  we  might  content  ourselves  with  making  reference 
to  the  rule  so  well  established  in  this  court,  that  where  the 
evidence  is  conflicting,  and  there  is  evidence  to  sustain  the 
verdict,  as  there  is  in  this  case,  and  the  cause  has  been  submit- 
ted on  instructions  presenting  fully  the  law  applicable  to  the 
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facts,  to  which  no  exceptions  have  been,  or  can  be,  taken,  the 
verdict  must  stand.  Otherwise,  it  would  deprive  a  party  of 
the  right  of  trial  by  jury — a  right  secured  by  law. 

There  is  no  necessity,  however,  for  placing  the  affirmance 
of  the  judgment  on  any  technical  grounds.  The  merits  of 
the  case  are  with  plaintiif.  She  has  sustained  irreparable 
injury,  through  the  gross  carelessness  of  the  officers  of  the 
city,  whose  duty  it  was  to  keep  streets  and  sidewalks  in  repair, 
and  she  ought  to  recover,  were  it  possible,  a  sum  commensu- 
rate with  the  damages  suffisred. 

The  sidewalk  where  the  accident  happened  w^as  on  Wabash 
avenue,  near  Twentieth  street,  which,  we  understand,  is  one 
of  the  great  thoroughfares  of  the  city.  It  was  a  wooden 
structure,  ten  feet  wide,  and  stood  four  or  five  feet  above  the 
level  of  the  street,  on  one  side,  on  stilts,  or  posts,  with  stringers 
one  way  and  boards  the  other.  A  witness,  whose  wife  owned 
the  adjoining  property,  testified  the  walk  was  there  when  they 
got  it  four  years  ago;  that  he  had  ^'nailed  down  a  plank  now 
and  then, — perhaps  ten  times,'^ — and  that  he  had  "  discovered 
the  stringers  were  rotten,  by  driving  in  nails,  perhaps  a  year'^ 
before. 

It  is  not  claimed  plaintiff  did  not  observe  due  care  for  her 
personal  safety.  She  had  never  been  over  that  walk  before. 
It  was  about  eight  o'clock  in  the  evening  of  June  16,  1874. 
There  was  nothing  to  apprise  her  of  the  danger  she  was  ap- 
proaching. She  saw  nothing  to  give  her  the  least  cause  to 
apprehend  danger  until  the  instant  she  fell. 

All  the  witnesses  concur  the  walk  had  been  in  bad  condi- 
tion in  the  previous  April.  It  was  then  repaired,  but  not 
very  securely.  The  party  employed  to  make  the  repairs  sent 
a  man  to  do  it.  Afterwards  he  examined  it,  and,  in  his  testi- 
mony, he  gave  it  as  his  opinion  it  was  safe  for  a  "  reasonable 
I  time.''  When  asked  what  he  considered  a  "  reasonable  time," 
his  reply  was,  ^^two  days."  It  is  not  probable  the  witness 
expected  his  answer  would  be  understood  literally,  but  it  shows 
he  had  but  little  confidence  in  the  work  done, — that  it  would 
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endure  for  any  considerable  length  of  time.  It  is  certain  it 
was  in  such  bad  condition,  between  the  1st  and  16th  of  June, 
when  plaintiif  was  injured,  that  a  policeman,  whose  beat  re- 
quired him  to  pass  over  it,  twice  reported  the  dangerous  con- 
dition of  the  sidewalk  at  that  point  to  the  city  officers.  It 
was  unsteady  by  reason  of  the  decay  in  the  timbers,  the  planks 
were  actually  rotten  in  some  places,  and  an  oscillating  move- 
ment could  be  distinctly  felt  by  any  one  passing  over  it.  The 
policeman  had  stumbled  on  it,  and  the  proof  is,  others  had 
fallen  there.  He  reported  it  dangerous  because,  he  says,  it 
was  ^^  shaky .'^ 

As  we  understand  it,  the  policeman's  last  report  of  the 
unsafe  condition  of  the  sidewalk  at  this  point  was  made  only 
two  days  before  the  accident  to  plaintiff.  He  says,  however, 
it  had  been  repaired  before  the  accident,  but  who  repaired  it, 
or  whether  the  city  officers  paid  the  slightest  attention  to  it, 
is  not  shown  by  any  evidence.  The  policeman  did  not  know 
who  fixed  it,  and  certainly  if  any  one  in  the  employ  of  the 
city  had  done  it,  he  would  have  been  produced  as  a  witness  to 
show  it  had  been  well  and  securely  done.  The  board  that 
gave  way  under  plaintiff  was  a  short  one,  and  one  end  of  it 
rested,  perhaps,  on  the  middle  stringer.  On  Sunday  previous 
to  the  accident,  the  policeman  stepped  on  it,  and  it  went  down. 
He  took  it  out  and  laid  it  across  the  hole.  After  his  report, 
made  on  the  next  morning,  it  was  repaired  by  laying  back  the 
same  ^^old  board''  and  tacking  it  with  a  nail  to  the  stringer. 
That,  we  apprehend,  was  the  real  cause  of  the  accident  to 
plaintiff.  What  was  done,  gave  the  walk  the  appearance  of 
being  safe,  when  it  was  most  dangerous.  Had  the  hole  been 
left  open,  there  would  have  been  something  to  apprise  plaintiff 
of  the  danger  she  was  approaching.  As  it  was,  there  w^as 
nothing  that  would  indicate  to  the  most  careful  person  the 
unsafe  condition  of  the  walk  over  which  she  was  about  to 
pass.  The  board  was  rotten,  and  the  stringer  to  which  the 
end  was   nailed   for  support  was  also   rotten.     Of  course,  it 
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could  bear  no  considerable  weight,  and  when  plaintiff  stepped 
on  it,  it  gave  way. 

If  the  city  caused  the  repairs  to  be  made,  after  notice  from 
the  policeman,  the  manner  of  doing  it  was,  simply,  to  create 
a  snare  to  persons  having  occasion  to  pass  over  it,  far  more 
dangerous  than  if  the  hole  had  been  left  open.  As  it  was, 
there  was  a  deceptive  appearance  of  security;  but  if  the  muni- 
cipal officers  gave  the  matter  no  attention,  and  what  was  done, 
was  done  by  some  one  passing,  it  was  a  culpable,  if  not  crim- 
inal, omission  of  duty.  In  either  case,  defendant  was  guilty 
of  gross  negligence,  and  this  verdict  must  stand. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

^  Mr.  Justice  Craig  :  I  do  not  concur  with  a  majority  of 
the  court  in  the  decision  of  this  cause.  Appellee  recovered  a 
judgment  of  $7500,  which,  if  it  be  conceded  she  was  entitled 
to  recover,  is  a  much  larger  sum  than  the  facts  of  the  case 
would  warrant. 


Joshua  L.  Smallman. 
Mary  J.  Whilter. 

1.  Boat — passenger  has  no  right  to  sell  goods  on.  A  passenger  on  a  boat, 
chartered  for  an  excursion,  has  no  right  to  sell  goods  on  the  boat,  without  per- 
mission. 

2.  Same — action  for  being  prevented  selling  articles  on  boat.  A  party  can  not 
maintain  an  action  against  the  captain  of  a  boat  for  preventing  her  from  sell- 
ing her  goods  on  his  boat  on  an  excursion,  she  having  obtained  no  permission  for 
that  purpose,  nor  can  she  recover  when  the  captain  put  her  goods  into  the  bag- 
gage room,  and  could  not  deliver  them  to  her,  owing  to  the  crowd  getting  oif  the 
boat,  until  it  was  too  late  for  her  to  get  them  conveyed  to  the  grounds  of  a 
picnic  where  she  expected  to  make  sales. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

35—87  III. 
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This  was  an  action,  originating  before  a  justice  of  the  peace, 
and  taken  by  appeal  to  the  circuit  court,  wherein  the  appellee 
was  plaintiff  and  the  appellant,  defendant. 

The  defendant  was  captain  of  a  steamboat  which  gave  an 
excursion  trip  from  Chicago  to  Highland  Park  for  the  Young 
Men's  Christian  Association,  where  there  was  to  be  a  picnic. 
The  plaintiff  went  along  for  the  purpose  of  selling  a  quantity 
of  peanuts,  pop  corn,  watermelons  and  the  like,  which  cost  her 
$33.75.  The  captain  put  the  articles  in  the  baggage  room, 
and  would  not  allow  her  to  sell  on  the  boat.  She  recovered 
judgment  for  $36.75. 

Mr.  Homer  Cook,  for  the  appellant. 

Mr.  M.  L.  Knight,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

We  perceive  no  ground  upon  which  the  judgment  in  this  case 
can  be  sustained.  Appellee  had  no  right  to  sell  her  goods  on 
appellant's  boat  without  permission  of  the  officers  in  charge  of 
the  boat  or  the  Young  Men's  Christian  Association,  who  had  the 
boat  chartered  for  the  trip,  and  it  is  clear,  from  the  testimony, 
that  she  did  not  obtain  the  permission  of  either.  The  fact, 
therefore,  that  the  goods  were  placed  in  the  baggage  room  of 
the  boat,  and  there  kept  until  the  boat  landed  at  Highland 
Park,  did  appellee  no  injury  of  which  she  can  complain,  as  she 
had  no  right  to  sell  them  on  the  boat,  and  could  not  legally  do 
so  without  permission. 

Nor  do  we  perceive  any  misconduct  on  the  part  of  appel- 
lant, or  those  in  charge  of  the  boat  under  him,  after  the  boat 
landed,  which  would  authorize  a  recovery.  The  goods  were 
taken  from  the  baggage  room,  and  were  subject  to  the  order 
or  disposal  of  appellee,  with  as  little  delay  on  the  part  of  ap- 
peUant  as  possible  in  A^ew  of  the  crowded  condition  of  the 
boat,  and  if  appellee  failed  to  get  her  goods  off*  the  boat  in 
time  to  have  them  taken  to  the  grounds  where  the   excursion 
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party  assembled,  by  the  conveyance  she  had  provided,  in  con- 
sequence of  which  she  lost  a  sale  of  the  goods,  it  was  her  own 
fault,  for  which  appellant  was  in  no  manner  responsible. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Chicago  Packing  and  Provision  Company 

* 

Selah  p.  Tilton. 

1.  Warranty — when  implied  on  sale.  Where  a  person,  as  manufacturer,  sells  a 
commodity  by  a  particular  and  Avell  known  market  description,  which  commo- 
dity is  not  present  at  the  time  and  place  of  the  trade,  and  is  not  examined  or  seen 
by  the  purchaser,  the  law  will  imply  a  warranty  on  the  part  of  the  seller  that 
the  commodity  is  of  a  fair  merchantable  quality,  corresponding  to  the  descrip- 
tion under  which  it  is  sold,  and  the  same  rule  applies  where  the  seller  holds 
himself  out  as  a  manufacturer  of  the  commodity  sold,  or  sells  under  circum- 
stances leading  the  purchaser  to  believe  him  to  be  selling  as  a  manufacturer. 

2.  But  if  the  vendor  professes  to  act  in  making  the  sale  as  a  mere  dealer 
in  produce,  and  not  as  a  manufacturer,  or  professes  to  be  selling  for  other  par- 
ties and  not  for  himself,  or  sells  upon  the  board  of  trade,  where  it  is  a  rule, 
universally  recognized,  that  the  buyer  of  produce  taking  it  without  inspection 
takes  the  same  at  his  own  risk,  no  warranty  will  be  implied  as  to  the  quality 
of  the  goods  sold. 

3.  Sale — presumption  whether  a  person  selling  does  so  as  a  manufacturer.  A 
party  dealing  with  a  corporation  engaged  in  business  as  a  manufacturer,  and 
selling  its  manufactured  goods,  and  whose  name  gives  no  suggestion  to  the 
contrary,  has  a  right  to  assume,  when  it  offers  such  goods  for  sale  with  nothing 
to  suggest  to  the  contrary,  that  it  proposes  to  sell  as  a  manufacturer  and  not 
as  an  ordinary  dealer  in  the  market,  and  unless  the  proof  shows  satisfactorily 
that  plain  notice  of  its  acting  in  a  different  character  was  brought  home  to  the 
party  dealing  with  such  corporation,  it  can  not  insist  on  being  treated  otlier 
than  as  a  manufacturer;  and  in  such  case,  a  rule  of  the  board  of  trade  would 
seem  to  have  no  application  which  would  make  the  sale  without  a  warranty  as 
to  quality. 

4.  Instruction — must  not  ignore  evidence  tending  to  prove  a  fact.  Where  there 
is  evidence  tending  to  prove  a  fact  having  an  important  bearing  upon  the  law 
of  the  case,  even   though  strongly  contradicted,  an  instruction  is  erroneous 
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which  ignores   the  existence  of  such  fact,  and  taking  its  consideration  from 
the  jury. 

5.  Custom — h/}w  far  question  of  fact  or  law.  Whether  a  given  custom  do'es 
or  does  not  exist,  or  is  not  universally  recognized  in  a  particular  locality,  is  a 
question  of  fact  for  a  jury';  but  whether  a  given  custom  be  valid  or  invalid,.is 
always  a  question  of  law  for  the  court,  and  should  not  be  left  to  a  jury. 

6.  Board  of  trade — when  one  not  a  member  is  hound  hy  its  rules — estoppel. 
A  party  frequently  visiting  a  board  of  trade  on  a  visitor's  ticket,  and  who, 
when  there,  undertakes  to  exercise  the  rights  of  a  member  of  the  board,  and 
permits  another  to  deal  with  him  as  such,  is  estopped  to  deny  that  he  is  a 
member,  and  cliereby  relieve  himself  from  the  responsibilities  resting  upon  its 
n?embers,  but  he  will  be  bound  by  its  rules  and  customs,  the  same  as  if  he 
Avere  in  fact  a  member. 

7.  Same — reasonableness  of  rule  in  regard  to  sales  and  warrayity.  A  rule  or 
custom  of  the  Chicago  Board  of  Trade,  that  in  cash  sales  of  produce  or  provi- 
sions, giving  the  buyer  the  privilege  of  having  them  inspected  at  his  own 
expense,  and  if  he  accepts  the  same  without  inspection,  he  takes  at  his  own 
risk  as  to  quality,  is  not  an  unreasonable  one  in  a  certain  class  of  cases,  as, 
where  two  persons  are  each  speculating  in  produce,  buying  with  a  view  of  sell- 
ing at  a  profit,  or  selling  to  realize  profit,  or  avoid  apprehended  loss,  where  the 
vendor  does  not  seem  to  have  any  better  means  of  kijowledge  of  the  quality  of 
the  article  sold  than  the  vendee  has.  But  where  the  vendor  apparently  occu- 
pies a  position  where  he  is  reasonably  supposed  to  know  the  condition  apd 
quality  of  the  goods  sold,  and  the  vendee  might  reasonal^ly  rely  upon  such 
supposition,  the  rule  would  be  unreasonable  and  should  not  apply. 

8.  Whei-e  a  manufacturer  sells  goods  in  his  line  of  business  as  such,tor 
under  circumstances  where  the  vendee  is  justified  in  believing  him  to  be  sell- 
ing goods  of  his  own  manufacture,  the  rule  of  the  board  of  trade  will  have  no 
application  to  prevent  a  warranty  of  their  merchantable  quality,  as  implied 
by  the  law. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  is  an  action,  brought  by  appellee  against  appellant,  for 
a  breach  of  warranty  in  the  sale  of  200  barrels  of  mess  pork, 
made  by  appellant  to  appellee  in  October,  1874.  Appellee 
recovered  judgment  for  damages  in  the  Superior  Court  of  Cook 
county,  and  defendant  appeals  to  this  court. 

The  proof  shows,  that  the  sale  was  made  on,  the  board  of 
trade;  that  the  sellor  was  a  member  of  the  board,  was  also  a 
manufacturer  of  mess  pork,  and  also  was  in  the  habit  of  buy- 
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ing  and  selling  pork  on  the  board  of  trade,  on  its  own  account 
and  also  as  a  commission  merchant.  It  also  appears,  that 
appellee  was  not  a  member  of  the  board,  but  had  occasionally 
bought  and  sold  on  the  board  through  a  broker,  and  sometimes 
in  person.  He  had  a  visitor^s  ticket,  by  which  he  was  per- 
mitted, at  will,  to  be  present  in  the  trade  room.  By  the  rules 
of  the  board,  he  was  not  permitted  to  trade  there  by  reason 
of  such  ticket.  It  further  appears,  that  before  this  purchase 
appellee  had  traded  while  present  at  business  hours  upon  the 
board,  and  had  bought  pork  in  that  way  from  appellant,  and 
that  the  agent  of  appellant  supposed  that  appellee  was  a  mem- 
ber, had  no  notice  to  the  contrary,  and  dealt  with  him  upon 
that  supposition. 

It  appears,  from  the  printed  rules  of  the  board,  given  in 
evidence,  that  inspectors  of  provisions  were  appointed  by  the 
board,  who  were  in  the  habit  of  inspecting  provisions,  when 
called  on,  for  which  a  fee  was  paid  to  the  inspector. 

Testimony  was  given  tending  to  prove  that  it  was  the  uni- 
versal custom,  in  cash  sales  of  produce  or  provisions,  that  the 
buyer  had  the^rivilege,  at  his  own  expense,  to  have  any  article 
purchased  inspected,  and  if  he  accepted  the  same  without  in- 
spection, he  took  it  at  his  own  risk.  Other  evidence  tended 
to  prove  that  this  custom  was  not  universal,  and  that  in  some 
such  cases,  where  no  inspection  was  had  and  the  article  sold 
was,  after  delivery,  found  to  be  below  the  merchantable  stand- 
ard, the  sellor  was  required  to  make  compensation. 

This  was  a  sale  of  200  barrels  of  mess  pork,  then  in  appel- 
lant's warehouse,  and  not  seen  by  the  buyer.  The  sellor,  at 
request  of  the  buyer,  shipped  the  pork  to  Montreal  (without 
inspection  and  without  any  examination  by  the  buyer)  by  rail, 
and  on  production  of  the  railroad  receipts  the  buyer  paid  the 
price.  On  inspection  at  Montreal,  about  70  barrels  of  the  lot 
were  found  not  to  be  standard  or  merchantable  pork.  It  also 
was  shown,  that  although  this  pork  was  manufactured  by 
appellant,  it  was  in  fact  the  property  of  another  party  at  the 
time  of  the  sale,  in  Avhose  behalf  the  sale  was  made  by  appel- 
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lant,  as  commission  merchant.  Evidence  was  given  tending 
to  show  that  appellee  had  notice  that  appellant  did  not  own 
the  porkj  and  that  appellant  was  not  acting  in  its  own  behalf 
in  making  the  sale,  and  there  was  evidence  tending  to  prove 
that  appellee  had  no  such  notice. 

Appellee  produced  receipted  bills  of  the  sale,  in  the  follow- 
ing words: 

Chicago,  Oct  17,  1874. 
S.  P.  TiLTON,  Esq. 

To  THE  Chicago  Packing  and  Provision  Co.  Br. 

Packers  of  Pork  and  Beef,  and  Dealers  in  Provisions.     Packing 
Houses  at  Union  Stock  Yards,  and  Lumber  st.,  cor.  22d. 

S.  A.  Kent,  PresH.     B.  P.  Hutchinson,   Vice-Pres't.     Ira  S.  Younglove,  Sec'y. 

Office,  153  Monroe  street,  Kent's  Building. 

50  bbls.  mess  pork  (C.  P.  &  P.  Co.)  @  $19.75 §987.50 

Chicago,  Oct  16,  1874. 
S.  P.  TiLTON,  Esq. 

To  the  Chicago  Packing  and  Provision  Co.  Dr. 

Packers  of  Pork  and  Beef,  and  Dealers  in  Provisions.     Packing 

Houses  at  Union  Stock  Yards,  and  Lumber  st.,  col-.  22d. 

S.  A.  Kent,  Pres'i.     B.  P.  Hutchinson,  Vice-Pres'i.     Ira  S.  Younglove,  Sec'y. 

Office,  153  Monroe  street,  Kent's  Building. 

150  bbls.  mess  pork  (C.  P.  &  P.  Co.)  @  19.75     -     -     $2962.50 

987.50 


Paid.  $3950.00 

C.  P.  &  P.  Co. 
Appellee  recovered  the  difference  between  the  market  value 
of  a  like  quantity  of  merchantable  mess  pork  at  the  time  of 
the  sale  and  the  actual  value  of  this  pork  when  shipped. 

The  court,  among  other  matters,  at  request  of  appellee,  in- 
structed  the  jury  as  follows: 

"1.  The  jury  are  instructed,  as  a  matter  of  law,  that  if  a 
person  sells  a  commodity  by  a  particular  and  well  known  mar- 
ket description,  which   commodity  is  not  present  at  the  time 
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and  place  of  the  trade,  and  is  not  examined  or  seen  by  the 
purchaser,  then,  and  in  such  case,  the  law  implies  a  warranty 
on  the  part  of  the  sellor  that  the  commodity  is  of  a  fair  mer- 
chantable quality,  corresponding  to  the  description  under 
which  it  is  sold  ;  and  if  the  defendant  sold  to  the  plaintiff 
^mess  pork,'  and  the  words  ^mess  pork'  meant  pork  of  a 
certain  kind,  then  the  defendant  was  bound  to  deliver  pork 
of  that  kind. 

"  2.  If  the  jury  believe,  from  the  evidence,  that  the  pork 
in  question,  or  any  substantial  portion  of  the  same,  was  of  a 
quality  inferior  to  what  is  universally  known  to  the  trade  as 
^mess  pork,'  or  was  so  insufficiently  and  improperly  cured 
and  packed  as  to  be  tainted,  sour  and  unmerchantable,  and  of 
inferior  value  to  a  sound,  merchantable  article  of  mess  pork, 
whereby  the  plaintiff  suffered  damages,  the  plaintiff  is  entitled 
to  recover  such  damages  of  the  defendant  to  the  extent  proved, 
if  any  damages  have  been  proved." 

^^6.  The  jury  are  instructed  that  a  rule,  custom  or  usage 
of  the  board  of  trade,  intended  and  relied  upon  to  relieve  a 
person  from  the  obligations  of  common  honesty  and  fair  deal- 
ing, w*ould  be  in  contravention  of  public  policy,  and  could  not 
be  successfully  relied  on  to  avoid  the  effects  of  a  breach  of 
warranty  in  a  court  of  law." 

The  appellant  asked  instructions  which  the  court  refused  to 
give.     They  are  as  follows : 

"  1.  The  jury  are  instructed,  on  the  part  of  the  defendant, 
that  upon  the  sale  and  delivery  of  200  barrels  of  ^  mess  pork ' 
to  the  buyer,  there  is  no  warranty  on  the  part  of  the  sellor  to 
the  buyer — where  the  buyer  had  an  opportunity  of  inspecting 
the  same  upon  delivery — that  it  was  sound  and  merchantable, 
unless  the  sellor,  by  express  words,  warranted  the  same  to  be 
such. 

"  2.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant, on  the  17th  day  of  October,  1874,  sold  and  delivered  to 
the  plaintiff  the  two  hundred  barrels  of  pork  in  controversy, 
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upon  the  market,  without  any  express  warranty,  and  with  an 
opportunity  of  inspecting  before  receiving  it,  in  that  case 
the  law  is  that  the  plaintiff  takes  the  same  at  his  own  risk,  and 
without  any  warranty  on  the  part  of  the  defendant  that  the 
same  was  sound  and  merchantable. 

"  3.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiif 
purchased  from  the  defendant  the  pork  in  controversy  upon 
the  Board  of  Trade  of  Chicago,  and  that  said  board,  at  the 
time,  had  rules  and  regulations  concerning  such  purchases  and 
sales,  they  are  instructed  that  such  rules  and  regulations  became 
part  of  and  entered  into  the  contract  of  said  purchase  and  sale, 
unless  there  was  an  express  stipulation  between  the  parties  to 
the  contrary. 

"4.  If  the  jury  believe,  from  the  evidence,  that  when  the 
plaintiff  bought  the  pork  in  controversy  it  was  a  rule  and  cus- 
tom of  the  said  board  of  trade  that  the  buyer  of  pork  took 
the  same  at  his  own  risk,  as  to  quality,  unless  he  demanded  an 
inspection  of  the  same  befoie  delivery;  and  if  they  should 
further  believe,  from  the  evidence,  that  the  plaintiff  bought  and 
received  said  pork  on  said  board  of  trade,  without  demanding 
an  inspection  thereof,  according  to  said  rule  and  custom,  then, 
and  in  that  case,  he  took  the  same  at  his  risk,  and  without 
any  warranty  on  the  part  of  the  defendant. 

"5.  The  jury  are  further  instructed  that  the  term  'Mess 
Pork,'  as  used  on  the  Board  of  Trade  of  Chicago  and  in  the 
Chicago  market,  does  not  import  a  warranty  of  quality  of  the 
pork,  but  simply  denotes  the  particular  cuts  of  the  hog,  and 
the  manner  of  cutting,  salting  and  packing  the  same,  as  defined 
by  the  rules  of  the  Board  of  Trade  of  Chicago. 

"That  the  rules  of  the  board  of  trade  define  'Mess  Pork' 
as  follows,  viz : 

''  ^Mess  Porh. — Mess  pork  shall  be  cut  and  packed  from  the 
sides  of  well  fatted  hogs,  in  strips ;  the  hog  to  be  first  split 
through  the  backbone,  or  if  split  on  one  side  an  equal  propor- 
tion of  hard  and  soft  sides  (as  they  are  termed)  must  be  packed, 
properly  flanked  and  not  backstrapped,  one  hundred  and  nine- 
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ty-six  pounds  of  green  raeat,  numbering  not  over  sixteen 
pieces,  including  the  regular  proportion  of  flank  and  sJioulder 
outs;  four  layers  placed  on  edge,  without  excessive  crowding 
or  bruising,  must  be  packed  into  each  barrel,  with  not  less 
than  forty-five  pounds  of  good  coarse  domestic,  or  forty  pounds 
of  good  coarse  foreign,  saH,  and  filled  up  with  good  clear  brine, 
as  strong  as  salt  will  make  it.  Pork  to  be  cut  reasonably 
uniform  in  width.  On  all  pickled  hog  product  the  packer's 
name,  location,  date  of  packing,  and  number  of  pieces  in 
each  package,  must  be  branded  on  the  head  at  the  time  of  the 
packing,  with  a  metallic  brand,  marking-iron  or  stencil. 

^'  6.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
went  upon  the  board  of  trade  and  made  contracts  and  traded 
with  the  members,  he  is  bound  by  the  rules,  regulations  and 
customs  of  said  board,  the  same  as  if  he  had  been  a  member 
thereof,  and  in  that  case  will  not  be  permitted  to  plead  his 
ignorance  of  said  rules,  regulations  and  customs,  as  a  reason 
for  not  being  bound  by  them." 

Messrs.  McCoy  &  Pratt,  for  the  appellant. 

Messrs.  Merriam  &  Alexander,  and  Messrs.  Perkins 
&  KoBiNSON,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  first  instruction  given  at  the  request  of  appellee,  ought 
not  to  have  been  given  without  qualification.  It  seems  to 
ignore  the  proof  tending  to  show  that  appellant  professed  to 
act,  in  making  the  sale,  as  a  mere  dealer  in  produce,  and  not  as  a 
manufacturer,  and  professed  to  be  selling  for  other  parties,  and 
not  for  itself,  and  it  ignores  the  proof  tending  to  show  that  it 
was  the  rule,  universally  recognized  on  the  board  of  trade,  that 
the  buyer  of  produce,  taking  it  without  inspection,  takes  the 
same  at  his  own  risk.  It  is  insisted  by  appellee,  that  other 
proofs  in  the  case  disprove  these  propositions.  There  is,  un- 
doubtedly, evidence  tending  very  strongly  to  contradict  both 
these  positions,  and  we  are  not  prepared  to  say  that  the  weight 
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of  the  evidence  does  not  in  our  judgment  show  that  appellee 
had  a  right  to  regard  appellant  as  a  mere  manufacturer,  mak- 
ing sale  of  its  own  goods,  but  that  did  not  authorize  the 
court  to  take  that  question  of  fact  from  the  jury.  The  general 
rule  of  law  is  correctly  stated  in  that  instruction,  but  there 
being  proof  in  the  case  tending  to  show  that,  on  the  board  of 
trade,  universal  custom  has  established  another  and  different 
rule,  the  general  rule  should  not  have  been  laid  down  as  the 
absolute  law  of  the  case,  except  upon  proper  hypothesis. 

The  second  instruction  given  is  faulty  in  the  same  respect. 

The  sixth  instruction  given  seems  to  submit  to  the  jury  the 
question  whether  the  alleged  rule,  custom  or  usage  of  the 
board  of  trade  is,  or  is  not,  one  "  intended  to  relieve  a  person 
from  the  obligations  of  common  honesty  and  fair  dealing/'  or 
is,  or  is  not,  "  in  contravention  of  public  policy. '^  Whether  a 
given  custom  does  or  does  not  exist, — is  or  is  not  universally 
recognized  in  the  locality  in  question, — are  matters  of  fact  for  a 
jury,'but  whether  a  given  custom  be  valid  or  invalid,  is  always 
a  question  for  the  court. 

We  also  think  the  court  erred  in  refusing  the  sixth  instruc- 
tion asked  by  appellant.  A  party  visiting  the  board  of  trade 
frequently  on  a  visitor's  ticket,  and  who,  when  there,  under- 
takes to  exercise  the  rights  of  a  member  of  the  board,  and  per- 
mits another  to  deal  with  him  as  such,  is  estopped  to  deny  that 
he  is  a  member,  and  thereby  relieve  himself  from  the  respon- 
sibilities which  would  rest  on  members  of  the  board  dealing  in 
the  same  manner.  Appellee  can  not  be  permitted  to  escape 
the  responsibilities  of  the  role  he  undertook  to  play.  In  con- 
sidering his  rights  in  this  case,  he  should  be  regarded  in  all 
respect  as  though  he  were  at  the  time  a  member  of  the  board. 

The  real  question  in  the  case  is,  ought  he  to  recover,  assuming 
him  to  have  been  (what  by  his  conduct  he  professed  to  be)  a  mem- 
ber of  the  board.  The  alleged  rule  of  the  board  of  trade  does 
not  seem  to  be  an  unreasonable  rule,  if  confined  to  a  certain  class 
of  cases.  Where  two  parties  are  each  speculating  in  produce, 
buying  with  a  view  of  selling  again  at  a  profit,  or  selling  to 
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realize  profit,  or  avoid  an  apprehended  loss,  where  the  ven- 
dor does  not  seem  to  have  better  means  of  knowledge  as  to 
the  condition  or  quality  of  the  article  sold  than  the  vendee  has, 
it  seems  very  reasonable  that  if  the  vendee  (having  the  means 
of  inspection)  chooses  to  accept  the  goods  without  inspection, 
his  mouth  should  forever  after  be  closed.  But  where  the 
vendor  apparently  occupies  a  position  where  he  is  reasonably 
supposed  to  know  the  condition  and  quality  of  the  goods  sold, 
and  where  the  vendee  might  reasonably  rely  upon  such  sup- 
position, it  would  seem  a  very  unreasonable  rule  that  he  shall 
not  complain  where  he  has  so  relied  in  vain. 

It  would  seem  hardly  probable  that  the  charter  or  articles 
of  incorporation  of  appellant  (a  corporation  bearing  the  name 
this  does)  are  such  as  to  authorize  it  to  enter  the  market  as  a 
commission  merchant,  although  it  may  be  so.  The  production 
of  the  charter  or  articles  would  settle  that  question.  It  is  not 
necessary  for  us  to  decide  at  present  what  on  this  question  is 
the  presumption,  in  the  absence  of  direct  proof.  It  is  plain, 
however,  that  a  party  dealing  with  a  corporation,  engaged  in 
business  as  a  manufacturer,  and  in  selling  its  manufactured 
goods,  and  whose  name  gives  no  suggestion  to  the  contrary, 
has  a  right  to  assume,  when  it  offers  such  goods  for  sale  with 
nothing  to  suggest  the  contrary,  that  it  proposes  to  sell  as  a 
manufacturer,  and  not  as  an  ordinary  dealer  in  the  market, 
and  unless  the  proof  shows  satisfactorily  that  plain  notice  of 
its  acting  in  a  different  character  was  brought  home  to  the 
party  dealing  with  such  corporation,  it  can  not  insist  on  being 
treated  as  other  than  a  manufacturer,  and  in  such  case  it  would 
seem  the  supposed  rule  of  the  board  of  trade  would  have  no 
application. 

It  is  also  insisted,  that  the  court  erred  in  refusing  the  1st,  2d, 
3d,  4th  and  5th  instructions  asked  by  counsel  for  appellant. 

These  instructions,  as  drawn,  are  too  sweeping.  They  each 
ignore  the  proof  tending  to  show  that  the  appellee  had  a  right 
to  assume  that  appellant  was  selling  as  a  manufacturer,  where 
there  is  some  proof  to  the  contrary. 
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For  the  errors   indicated   the  judgment  must   be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 


Samuel  Bailey,  Jr. 

V. 

John  K.  Bensley  et  al. 

1.  Custom  and  usage — dealing  with  reference  to.  A  person  who  deals  in  a 
particular  market  must  be  taken  to  deal  according  to  the  known,  general  and 
uniform  custom  or  usage  of  that  market,  and  he  who  employs  another  to  act 
for  him  at  a  particular  place  or  market,  must  be  taken  as  intending  that  the 
business  to  be  done  will  be  done  according  to  the  custom  and  usage  of  that 
place  or  market,  whether  the  principal,  in  fact,  knew  of  the  usage  or  custom, 
or  not. 

2.  Commission  merchant — right  to  dispose  of  loarehouse  receipts.  Under  the 
custom  of  trade  in  Chicago,  a  commission  merchant,  to  whom  grain  is  consigned, ' 
may  dispose  of  the  warehouse  receipt  given  him  for  the  same,  although  direc- 
ted by  the  consignor  not  to  sell,  but  to  hold  the  grain  for  further  orders,  if  he 
keeps  on  hand,  ready  for  delivery  when  called  on,  other  receipts  for  a  like  quan- 
tity and  grade  of  grain.  The  receipts  are  not  the  consignor's  property,  and'do 
not  represent  his  property,  but  are  merely  evidences  of  a  debt  to  the  consignee. 

3.  Same — right  of  consignor  to  control  as  to  disposition  of  property.  The  ship- 
per of  grain  may,  by  consent  of  the  warehouseman,  have  his  grain  kept  in  a 
separate  bin  by  itself,  which  consent  must  appear  upon  the  face  of  the  receipt, 
as  well  as  the  number  of  the  bin,  or  he  may  instruct  the  commission  man,  and 
require  him  to  keep  the  identical  receipts  received  upon  his  shipment,  and  not 
to  part  with  them  except  when  he  sells  on  his  account. 

4.  Same  —  intermixing  grain  consigned  hy  different  persons  —  rights  of  parties. 
Where  a  consignee  of  grain  stores  the  same  in  a  warehouse,  and  the  same  is 
intermixed  with  other  grain  of  like  grade,  and  a  receipt  is  taken  for  the  amount, 
the  grain  being  no  longer  capable  of  identification,  the  owner  parts  with  his 
property  in  the  same,  and  the  consignee  to  whom  the  receipt  is  given,  instead 
of  being  a  bailee,  becomes  a  debtor  to  the  owner. 

5.  Same — conversion.  If  a  commission  man  places  the  grain  of  his  con- 
signor in  a  warehouse,  taking  a  receipt  therefor,  whereby  the  property  in  the 
grain  is  parted  with  by  its  loss  of  identity,  and  disposes  of  the  receipt,  and 
afterwards  fails  to  keep  warehouse  receipts  for  the  same  amount  and  grade 
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of  grain,  it  will  not  amount  to  a  conversion  of  the  grain.     The  only  effect  will 
be  a  bar  to  his  charges  for  storage  and  insurance. 

6.  Same  —  sale  to  reimburse  for  advances.  A  commission  merchant  may 
rightfully  sell  grain  consigned  to  him  to  reimburse  himself  for  advances  made, 
after  a  reasonable  time,  when  such  is  the  usage  of  trade. 

7.  Evidence — of  correctness  of  charges.  Accounts  of  sales  rendered  monthly 
by  a  commission  merchant  to  the  consignor  for  several  years,  containing  items 
of  charges  for  storage  and  insurance,  unobjected  to  until  after  suit  brought  by 
the  former  for  a  balance  due  him,  is  prima  facie  evidence  of  the  correctness  of 
the  account,  and  the  right  to  make  such  charges. 

Appeal  from  the  Circuit  Court  of  Lee  county ;  the  Hon. 
William  W.  Heaton,  Judge^  presiding. 

Messrs.  Barge,  Denslow  &  Dixon,  for  the  appellant. 
Mr.  E.  B.  Sherman,  and  Mr.  F.  Sackett,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellees  against 
appellant,  wherein  a  verdict  and  judgment  w^ere  rendered 
against  the  latter  for  $1119.68. 

The  appellees,  Bensley  &  Wagner,  were  commission  mer- 
chants, doing  business  in  Chicago,  and  appellant,  Samuel 
Bailey,  Jr.,  a  grain  buyer  at  Baileyville,  Illinois.  On  the 
trial,  it  appeared  that  appellant  commenced  consigning  grain 
and  produce  to  the  appellees,  for  sale  on  commission,  in  the 
year  1868,  and  continued  so  to  do  until  the  fall  of  the  year 
1873.  Appellant  was  in  the  habit  of  making  drafts  upon  ap- 
pellees at  the  time  of  each  consignment,  for  about  ten  per  cent 
less  than  its  market  value,  which  drafts  appellees  paid — por- 
tions of  the  grain  appellant  ordered  to  be  held  until  he  directed 
it  to  be  sold.  Accounts  of  sale,  when  made,  were  rendered 
by  appellees  to  appellant,  as  also  monthly  accounts  current, 
giving  items  of  debit  and  credit,  down  to  December  1,  1873. 
For  the  last  balance  debit  at  that  time  this  suit  was  brought, 
April  6,  1874. 

The  grain  was  sent  by  rail,  and  upon  reaching  Chicago  was 
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stored  in  public  warehouses^  and  appellees  received  from  the 
warehousemen,  as  it  arrived,  receipts  entitling  the  holder  to 
the  same  quantity  of  grain,  of  similar  kind  and  grade,  upon 
return  of  the  receipts. 

The  main  controversy  in  the  case  is  in  respect  of  these  ware- 
house receipts,  appellant  insisting  that  the  receipts  issued  upon 
the  storing  of  his  grain  were  his  property,  and  that  when  ap- 
pellees were  directed  by  him  to  hold  certain  grain  until  he 
ordered  its  sale,  it  was  their  duty  to  retain  the  identical  ware- 
house receipts  issued  for  that  grain,  whereas,  appellees  main- 
tain that,  according  to  the  usage  and  custom  of  the  transaction 
of  business  by  commission  men  doing  business  on  the  Board 
of  Trade  in  Chicago,  in  holding  the  grain,  or  in  making  sales 
of  it  on  account  of  any  particular  shipper,  no  attention  is  paid 
by  the  commission  man  to  the  matter  of  holding  or  transferring 
the  identical  receipts  which  were  received  by  him  when  that 
person^s  grain  was  received  into  the  warehouse;  that  the 
receipts  are  used  indiscriminately,  except  that  in  general  the 
commission  merchant  endeavors,  when  sales  are  made,  to  get 
rid  of  the  oldest  receipts  first,  and  to  hold  his  fresh  receipts  ; 
and  appellees  therefore  insist  that  their  duty  was  performed 
if  they,  at  all  times,  kept  on  hand  receipts  for  grain  of  the 
several  kinds  and  grades,  in  sufficient  quantities  to  represent 
the  aggregate  amount  of  grain  received  by  them  from  their 
several  consignors  remaining  unsold  by  order  of  such  con- 
signors. 

Appellant  claims  he  is  entitled  to  the  price  the  particular 
receipts  on  account  of  his  grain  sold  for,  and  only  liable  for 
storage  to  the  time  of  such  sale.  Thus,  he  sent  appellees  fif- 
teen thousand  bushels  of  corn  in  June,  July,  August  and 
September,  1872,  with  orders  to  hold  it.  The  warehouse 
receipts  issued  for  this  corn  appellees  sold  almost  immediately 
upon  its  arrival,  and  only  |36.19  extra  storage  had  then 
accrued  upon  it.  Yet,  though  appellant  did  not  order  the 
grain  to  be  sold  until  May  16,  1873,  and  it  was  then  sold,  and 
$1394.43  extra  storage  had  accrued  upon  it,  his  claim  is,  that 
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he  is  entitled  to  the  price  which  the  identical  warehouse  re- 
ceipts, originally  received  for  the  corn,  sold  for,  and  is  only 
liable  for  the  $36.19  extra  storage.  Appellees  insist  he  is 
only  entitled  to  the  price  of  the  sale  May  16,  1873,  and  is  lia- 
ble for  storage  np  to  that  time. 

The  proof  as  to  the  mode  of  doing  business  is,  that  on  arri- 
val in  Chicago  the  grain  is  placed  in  one  of  the  elevators  or 
public  warehouses  by  ih^  railroad  company,  and  mixed  with 
other  grain  of  the  same  kind  and  grade,  so  that  its  identity  is 
wholly  lost.  After  the  grain  has  been  received,  it  is  passed 
to  the  credit  of  the  consignee  or  commission  man,  and  a  ware- 
house receipt  issued  to  him  in  his  own  name.  Each  receipt 
usually  includes  all  the  grain  of  the  same  grade  going  into  the 
same  elevator  on  account  of  the  consignee  for  the  same  day, 
and  not  unfrequently  it  covers  the  grain  received  from  several 
consignors.  The  number  of  the  car  from  which  the  grain  is 
received  is  written  on  the  back  of  the  receipt.  All  the  testi- 
mony is,  that  there  is  no  regard  had  to  the  identity  of  receipts, 
— that  the  date  of  the  sale  of  a  receipt  would  be  no  indication 
of  the  date  of  sale,  on  account  of  the  consignor,  of  grain  re- 
ceived in  the  cars  named  on  the  receipt. 

There  is  no  dispute  as  to  the  usage  and  custom  of  the  busi- 
ness, and  it  must  be  conceded  that  the  dealing  of  appellees  was 
in  conformity  thereto,  and  their  claim  sanctioned  thereby, 
while  that  of  appellant  is  entirely  unwarranted  thereunder. 

A  person  who  deals  in  a  particular  market  must  be  taken  to 
deal  according  to  the  known,  general  and  uniform  custom  or 
usage  of  that  market ;  and  he  who  employs  another  to  act  for 
him  at  a  particular  place  or  market,  must  be  taken  as  intend- 
ing that  the  business  to  be  done  will  be  done  according  to  the 
'usage  and  custom  of  that  place  or  market,  whether  the  prin- 
cipal in  fact  knew  of  the  usage  or  custom  or  not.  Story  on 
Agency,  §§  60,  96,  199;  1  Chit.  Cont.  11  Am.  ed.  83;  Sutton 
V.  Taltram,  10  A.  &  E.  27;  Bayliffe  v.  Butterworth,  1  Welsh. 
•Hurls.  &  Gord.  Exch.  428;  Lyon  v.  Culhertson,  83  111.  33; 
United  States  Life  Lns.  Co.  v.  Advance  Co.  80  id.  549. 
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We  do  not  see  how,  as  appellant  claims,  the  warehouse  re- 
ceipt can  be  regarded  as  the  property,  or  as  representing  the 
property,  of  the  consignor,  on  account  of  the  receipt  of  whose 
grain  it  issued,  so  that  the  parting  with  such  particular  re- 
ceipt is  a  disposal  of  the  consignor's  property.  The  grain,  on 
being  received  at  the  warehouse,  is  stored  in  common  bins, 
mixed  with  other  grain,  and  loses  its  identity,  and  becomes 
incapable  of  specific  designation ;  that  amount  of  grain  is 
credited  to  the  consignee.  The  warehouse  receipt  is  given  to 
the  consignee  as  his  voucher  that  he  has  in  that  warehouse, 
not  the  grain  of  the  consignor,  nor  any  particular  grain,  but  a 
certain  number  of  bushels  of  grain  of  the  kind  and  grade 
mentioned  in  the  receipt,  subject  to  his  order  and  disposal. 
The  consignor  is  not  named  in  the  receipt.  It  does  not  rep- 
resent his  particular  property.  It  is  not  issued  to  be  used  by 
him.  For  his  protection  and  voucher  he  may  be  supposed  to 
have  the  railroad  receipt  on  shipment,  and  the  acknowledg- 
ment of  the  consignee  of  the  receipt  of  the  grain. 

True,  the  receipt  bears  a  consecutive  number,  and  on  the  back 
is  specified  the  number  of  the  car  in  which  the  grain  arrived, 
w^hereby  the  receipt  is  capable  of  identification  as  having  been 
issued  upon  any  particular  consignor's  shipment  of  grain,  and 
this  is  all.  Of  any  two  receipts  issued  in  respect  of  different 
consignors  for  the  like  amount,  kind  and  grade  of  grain, 
neither  has  any  special  value  above  the  other,  but  they  are 
the  exact  equivalents  of  each  other  for  all  commercial  pur- 
poses, and  the  practice  of  indiscriminately  disposing  of  receipts, 
regardless  of  the  particular  consignors  on  whose  account  they 
issued,  would  seem  to  be  a  matter  of  entire  indifference  to 
their  interests,  so  long  as  there  be  kept  on  hand  receipts  for 
the  several  kinds  and  grades,  in  sufficient  quantities  to  repre- 
sent the  aggregate  amount  received  from  the  several  consign- 
ors, remaining  unsold.  This  latter,  the  custom  requires  to  be 
done,  and  if  done,  the  correctness  of  the  charge  for  storage, 
up  to   the  time  sale  is  ordered,  must   be  acknowledged,  as 
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such  an  amount  of  grain  would  have  been  kept  in  store  to 
that  time  on  account  of  appellant. 

It  is  contended,  that  the  present  is  like  the  case  of  pork 
packed  in  barrels  and  marked  with  the  owner's  name,  consigned 
for  sale,  where,  by  being  stored  in  a  warehouse  with  a  large 
quantity  of  pork  of  the  same  quality  and  brand,  it  does  not 
lose  its  identity  as  the  particular  property  of  the  consignor. 
The  case  of  Seymour  v.  Wyckoff,  10  N.  Y.  213,  which  is  cited 
by  appellant's  counsel  as  so  holding,  takes  the  very  distinction 
which  here  exists.  The  defendant  there,  claimed  that  the 
pork  of  the  consignor,  by  being  stored  in  the  inspector's  ware- 
house with  a  large  quantity  of  other  pork  of  a  similar  inspec- 
tion brand,  and  all  consigned  to  the  defendant  for  sale,  lost  its 
identity,  like  wheat  mixed  in  a  bin,  etc.  The  court  say : 
"  The  rule  referred  to  by  the  defendant's  counsel,  applies  only 
to  cases  where  the  property,  by  the  mixture,  does  in  fact  lose 
its  identity,  and  becomes  incapable  of  specific  designation,  etc. 
In  such  a  case,  the  owner  parts  with  his  property  as  he  parts 
with  the  means  of  identifying  or  controlling  it ;  and  the  per- 
son to  whom  it  is  delivered,  instead  of  being  a  bailee,  becomes 
a  debtor."     And  see  Chase  v.  Washburne,  1  Ohio  St.  244. 

It  was  remarked  in  the  case  first  cited,  that  the  property 
was  packed  in  barrels,  which  were  marked  so  as  to  identify  it 
as  the  complainant's  property — that  there  was  no  reason  for 
pretending  that  there  was  a  confusion  or  mixture  of  the  prop- 
erty. It  is  supposed  that  the  present  case  is  resembled  to  that, 
because  the  warehouse  receipts  are  so  marked  that  the  con- 
signor is  always  capable  of  identification.  But  this  does  not 
respect  the  identity  of  property, — that  was  past  identification 
from  the  time  of  the  storage  and  mixture,  and  we  have  endeav- 
ored to  show  that  the  receipts  are  not  the  consignor's  property, 
and  do  not  represent  his  property,  but  are  merely  evidences  of 
a  debt  to  the  consignee. 

It  is  next  urged  by  appellant,  that  this  usage  and  custom 
of  the  indiscriminate  use  of  warehouse  receipts,  not  preserving 
their  identity,  is  against  public  policy,  and  on  that  ground 
36—87  III. 
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should  not  be  sustained^  but  should  be  declared  void.  It  is 
claimed  that  the  practice  furnishes  the  opportunity  for  specu- 
lation by  an  agent  with  his  principaPs  property;  that  it  leads 
the  agent  to  assume  a  position  adverse  to  the  interest  of  his 
principal;  that  it  is  a  constant  temptation  to  the  abuse  of  con- 
fidence reposed,  and  to  unfaithful  and  dishonest  dealing;  and 
that  it  destroys  the  means  of  detecting  unlawful  speculations 
and  frauds  by  agents. 

Without  remarking  upon  the  relative  advantages  and  dis- 
advantages of  the  system  now  in  vogue,  we  acknowledge  that 
there  is  force  in  the  objections  which  are  urged  against  it,  and 
that  a  contrary  practice  would,  in  tendency,  operate  as  a  check 
upon  a  violation  of  duty  toward  consignors,  in  the  way  of 
diminishing  temptation  thereto,  and  to  hazardous  speculation 
with  a  view  to  individual  profit.  Still,  we  are  not  prepared 
to  hold  that  the  natural,  necessary  or  legitimate  result  of  the 
usage  is  to  such  a  degree  in  the  injurious  direction  suggested, 
that  a  court  is  called  upon  to  pronounce  it  void  as  against 
public  policy,  and  annul  dealings  honestly  had  under  it.  The 
long  experience  had  in  its  favor,  would  seem  to  denote  it  as 
of  general  convenience. 

The  supposed  evil,  although  of  long  duration,  has  never 
been  deemed  of  sufficient  magnitude  to  attract  legislative  atten- 
tion. Although  with  such  usage  before  the  view,  as  we  may 
suppose  from  its  notoriety,  there  has  been  legislation  upon 
warehouses  and  warehouse  receipts,  regulating  the  subject  of 
such  receipts  to  quite  an  extent,  no  provision  has  ever  been 
enacted  looking  toward  repression  of  the  practice  of  parting 
with  the  identical  receipts  received  upon  any  particular  ship- 
ment of  grain,  and  not  keeping  them  on  hand  until  the  time 
of  making  sale  on  account  of  the  particular  consignor  of  such 
shipment.  The  laws  upon  the  subject  appear  to  have  been 
passed  for  protection  against  the  fraudulent  issue  of  warehouse 
receipts,  without  any  reference  to  any  supposed  risks  to  the 
consignor  in  his  dealing  with  the  commission  men. 

The  owner  of  grain  has  sufficient  means  of  protection.     By 


1877.]  Bailey  v,  Bensley  et  al.  563 

Opinion  of  the  Court. 

a  provision  of  the  Warehouse  law,  he  may,  with  the  consent 
of  the  warehonseman,  have  his  grain  kept  in  a  separate  bin  by 
itself,  when  the  Avarehouse  receipt  must  state,  on  its  face,  that 
it  is  in  a  separate  bin,  stating  its  number.  He  may  instruct 
the  commission  man  npon  the  subject,  and  require  him  to 
keep  the  identical  receipts  received  upon  his  shipment  of  grain, 
and  not  part  with  them  except  when  he  sells  on  his  account. 
,  We  have  thus,  we  believe,  determined  the  whole  case,  sub- 
stantially, made  in  defense,  and  which  sufficiently  disposes  of 
the  points  made  upon  instructions. 

The  point  is  taken,  further,  that  appellees  did  not  show  a 
compliance  with  the  terms  of  the  custom,  in  that  they  did  not 
make  proof  that  they  constantly  kept  in  their  possession  ware- 
house receipts  of  the  reqnisite  kinds  and  grades  of  grain,  in 
quantities  sufficient  to  represent  all  the  grain  of  all  their  prin- 
cipals which  they  had  received,  and  which  the  principals  had 
not  ordered  sold. 

Even  if  there  had  been  proof  of  the  violation  of  duty  in 
this  respect  on  the  part  of  the  consignees,  we  can  not  think 
that  it  would  have  been  attended  with  the  consequence,  which 
appellant  claims,  of  rendering  the  sale  of  the  receipts  taken  on 
the  account  of  his  grain  a  conversion,  of  his  property.  As 
already  stated,  the  grain,  on  being  received  into  the  warehouse 
and  placed  in  a  com.mon  bin,  mixed  with  the  grain  of  other 
persons,  lost  its  identity,  and  the  owner  parted  with  his  prop- 
erty in  it,  and  the  receipt  taken  was  not  the  representative  of 
his  grain.  The  not  keeping  on  hand  by  the  consignees  grain 
enough  to  ans^ver  all  their  liabilities  for  grain,  might  diminish 
the  security  of  appellant,  but  would  not  have  the  retroactive 
effect  to  undo  what  had  been  done — restore  to  appellant  his 
grain  and  render  the  sale  of  the  warehouse  receipts  a  conver- 
sion of  his  property.  We  could  allow  thereto  no  greater  effect 
than  as  perhaps  it  might  bear  upon  the  charges  for  storage 
and  insurance.  It  would  not  seem  reasonable  that  there  should 
be  allowed  any  charge  for  storage  or  insurance,  unless  the 
same  had  in  fact  accrued.     As  respects  such  charge,  the  deal- 
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ings  of  these  parties  together  had  been  for  some  five  years, 
commencing  in  1868.  Soon  after  the  Chicago  fire  of  1871, 
they  agreed  upon  a  statement  of  their  accounts,  showing  a 
balance  at  that  time  of  some  $3000,  in  favor  of  appellees. 
The  latter  were  never  in  any  default,  but  appellant's  account 
was  constantly  overdrawn,  the  present  suit  being  for  over- 
advances made  by  the  appellees.  A  great  number  of  letters 
of  appellees  were  introduced  in  evidence,  extending  over  the 
period  of  the  last  two  years  of  the  dealing,  in  which  it  is  a 
constant  cause  of  complaint  by  appellees  that  they  are  carrying 
grain  for  appellant  to  the  disadvantage  of  both  parties.  Dur- 
ing said  two  years,  appellees  rendered  to  appellant  detailed 
accounts  of  some  ninety-seven  sales  made  by  them  on  his 
account,  wherein  are  contained  these  items  of  charges  for 
storage  and  insurance.  No  objection  was  made  to  any  of  these 
accounts  rendered  until  since  the  commencement  of  this  suit. 
Such  account  of  sales  rendered  and  unobjected  to  may  be  re- 
garded as  prima  facie  evidence  of  the  correctness  of  the  account. 
Mertens  v.  Nottebohms,  4  Gratt.  163;  Shepard  v.  Bank  of  Mis- 
souri, 15  Mo.  141;  Philips  Y.  Belden,  2  Edw.  Ch.  1.  And 
we  do  not  regard  the  evidence  of  the  sale  of  certain  of  the 
warehouse  receipts  taken  on  account  of  appellant's  grain,  made 
before  the  time  the  grain  was  ordered  and  reported  sold — up 
to  which  latter  time  storage  was  charged — as  impeaching  the 
correctness  of  the  charge  for  storage,  in  view  of  the  proof  of 
the  practice  of  the  indiscriminate  use  of  receipts,  and  that  the 
date  of  the  sale  of  the  receipt  would  not  indicate  a  sale  then 
on  account  of  the  consignor  of  the  grain  in  respect  of  which 
the  receipt  was  issued.  We  think  the  facts  and  circumstances 
here  afford  evidence  tending  to  prove  that  the  grain  was  re- 
tained and  kept  on  hand  during  all  the  time  for  which  storage 
was  charged,  and  that  the  verdict  should  not  be  set  aside  for 
want  of  evidence  in  that  regard. 

Objection  is  made,  that  certain  of  the  sales  were  made  with- 
out being  ordered,  but  the  evidence,  w^e  think,  warranted  the 
finding  that  the  sales  were  rightfully  made,  in  pursuance  of 
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the  usage  of  the  trade^  for  the  reimbursement  of  advances  which 

had  been  made. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


John  Fleming 

V. 

Samuel  O.  Carter  et  al. 

1.  Specific  performance — sufficiency  of  contract.  Where  the  complainant 
agreed  for  the  purchase  of  a  piece  of  land  with  one  who  only  held  a  bond  for  a 
deed  of  this  and  other  lands,  the  deed  to  be  made  upon  full  payment  by  him,  if 
the  defendant,  the  original  vendor,  would  make  a  deed  to  him  for  such  part,  and 
the  latter  told  coinplainant  to  make  the  purchase,  and,  on  payment  to  his 
vendee  of  the  purchase  money  within  one  year,  he  would  make  him  a  war- 
ranty deed,  on  the  faith  of  which  he  bought  and  paid  for  the  land,  took  imme- 
diate possession  and  made  valuable  improvements  thereon,  it  was  held,  that 
complainant  was  entitled  to  a  specific  performance  of  the  contract  on  the  part 
of  the  defendant,  and  that  the  contract  was  sufficiently  definite  in  its  terms, 
and  that  the  case  was  not  affected  by  the  Statute  of  Frauds. 

2.  Consideration — payment  of  money  to  another.  Where  the  defendant, 
who  had  given  a  bond  for  a  deed  to  a  purchaser  of  land,  to  be  made  vipon  pay- 
ment of  the  price,  agreed  with  the  complainant  to  convey  to  him  a  small  por- 
tion of  the  land,  severed  from  the  main  body  by  a  railroad,  upon  his  paying 
his  vendee  the  price  of  $15  per  acre  for  the  same  in  one  year,  it  was  held,  that 
the  payment  of  such  price  to  the  intermediate  vendee  was  a  sufficient  consid- 
eration to  support  the  defendant's  agreement  to  convey,  whether  the  defendant 
ever  received  the  money  paid  or  not. 

^     Appeal  from  the   Circuit  Court  of  La  Salle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  James  B.  Johnston,  and  Mr.  E.  F.  Bull,  for  the 
appellant. 

Mr.  Charles  H.  Brush,  for  the  appellees. 

Per  Curiam  :  This  was  a  bill  for  injunction  and  for  specific 
performance,  by  appellees,  against  appellant. 
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Some  time  in  1863,  appellant  had  sold  a  farm  of  three  hun- 
dred acres  of  land  to  one  Wilcox,  and  executed  a  bond  to  him 
for  the  conveyance  thereof,  upon  the  payment  of  $7500,  in 
ten  equal  annual  payments,  the  first  whereof  to  be  made  Jan- 
uary 1,  1866,  with  interest  to  be  paid  annually.  Wilcox  Avent 
into  possession  of  the  land,  and  afterwards,  as  is  claimed  by 
appellees,  he  and  appellant  contracted  with  Samuel  O.  Carter 
to  sell  to  him,  for  his  son  Heman  Carter,  a  portion  of  this 
land,  being  a  little  less  than  thirty-two  acres,  which  is  sepa- 
rated from  the  principal  body  by  the  Chicago,  Burlington  and 
Quincy  railroad. 

An  ejectment  suit  was  brought  by  appellant,  against  Heman 
Carter,  in  the  La  Salle  circuit  court,  for  the  possession  of  this 
tract,  which  there  resulted  in  a  judgment  in  favor  of  Carter, 
but  which,  on  appeal  to  this  court,  we  reversed,  upon  the 
ground  that  Carter's  defense  was  not  cognizable  in  a  court  of 
law,  and  that  his  remedy  was  in  equity  for  specific  perform- 
ance. The  present  bill  was  thereupon  filed  to  enjoin  appellant 
from  further  proceeding  in  that  ejectment  suit,  and  for  a  spe- 
cific performance  of  the  contract  whereby  he  claims  to  have 
purchased  the  tract  in  controversy. 

The  court  below,  on  hearing,  found  that  the  allegations  in 
the  bill  were  substantially  proved,  and  decreed  the  relief 
prayed. 

Appellant  insists  that  the  contract  alleged  in  the  bill  was 
not  proved,  and  that  no  contract  was  proved  with  sufiicient 
definiteness  and  certainty  to  entitle  appellees  to  relief. 

The  substance  of  the  bill  is,  that,  at  the  time  of  the  alleged 
contract,  the  legal  title  to  the  tract  stood  in  appellant,  who, 
with  his  wife,  Rebecca,  had  executed  a  bond  for  a  deed  to  one 
Gf*eorge  W.  Wilcox,  who  was  then  in  possession ;  that  appel- 
lant agreed  to  deed  the  tract  to  Samuel  O.  Carter,  or  to  whom- 
soever he  might  direct,  upon  the  payment  of  the  purchase 
money  for  it,  at  $15  per  acre,  to  Wilcox;  that  Samuel  O.  Car- 
ter paid  the  purchase  money  to  Wilcox,  in  two  payments — the 
first  in  the  month  of  October,  1866,  and  the  last  by  the  1st  of 
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January,  1867;  that  Wilcox  paid  tlie  money  to  appellant,  and 
informed  him,  at  the  several  times,  that  it  was  paid  to  him  by 
Samuel  O.  Carter  for  the  tract;  that  Heman  Carter  went  into 
possession,  at  the  instance  of  Samuel  O.  Carter,  by  consent 
of  Wilcox  and  appellant,  and  has  remained  in  possession  since, 
and  has  paid  all  taxes  and  made  valuable  improvements  on 
the  property,  and  that  appellees  have  demanded  deed,  etc. 

Samuel  O.  Carter,  in  his  testimony,  shows  that  he  had  a 
conversation  with  Wilcox,  who  was  in  possession  of  the  tract, 
about  the  purchase  of  it,  in  December,  1865,  in  which  Wilcox 
manifested  a  desire  to  sell.  He  then  proceeds :  ^^  I  asked  him 
what  he  wanted  per  acre.  He  said  $15.  He  said  he  wanted 
his  money  in  one  year.  Then  I  said,  the  title  is  not  in  you. 
He  said  no ;  title  was  in  Fleming.  I  said,  if  Fleming  would 
make  me  a  warranty  deed,  I M  take  the  land.  Next,  I  met 
Fleming  at  my  house.  I  told  him  my  agreement  with  Wil- 
cox, and  asked  him  if  he  would  make  me  a  good  deed,  or  a 
warranty  deed.  He  said:  ^You  buy  the  land  of  Wilcox,  and 
pay  him  for  it,  and  1^11  make  you  a  good  and  sufficient  deed.' 

*  ^  I  told  both  Wilcox  and  Fleming  I  wanted  the  land  for 
my  son,  Heman,  and  Fleming  said  he  would  deed  to  me  or 
whoever  I  said.  ^  ^  \  paid  Wilcox  $200,  in  November, 
1866.  In  January,  the  land  had  been  surveyed.  There  was 
a  trifle  less  than  thirty-two  acres — more  than  I  supposed;  and 
I  then  paid  him  $270,  the  balance  for  the  land  as  surveyed. 

*  ^  I  told  my  son  I  had  bought  the  place  of  Mr.  Wilcox, 
and  Fleming  agreed  to  give  us  a  deed,  when  we  paid  $450,  for 
it,  and  he  could  go  and  occupy  it.  My  son  took  possession 
under  me,^' 

There  is  no  controversy  in  regard  to  what  land  this  evidence 
relates.  It  is  not  denied,  and  the  record  satisfactorily  shows, 
that  it  relates  to  the  tract  described  in  the  bill.  Here,  then, 
is  proof  which  sufficiently  agrees  with  the  substance  of  the 
averments  in  the  bill  as  to  the  terms  of  the  contract  and  its 
performance;  and  we  think  there  can  be  no  question  but  that 
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the  contract  thus  proved  is  sufficiently  definite  and  certain  to 
admit  of  specific  performance. 

The  subject  matter  of  the  contract  is  not  in  doubt — the 
price  is  fixed,  the  time  of  payment  agreed  to,  and  the  person 
to  whom' the  deed  is  to  be  made  designated.  Possession  was 
taken,  payment  made  in  accordance  with  the  terms  of  the  con- 
tract, and  it  only  remains  for  appellant  to  make  his  deed  as 
he  agreed. 

Wilcox,  in  his  testimony,  supports  Samuel  O.  Carter  fully. 
In  a  conversation  he  had  with  appellant,  after  he  had  agreed 
with  Samuel  O.  Carter  to  sell  the  tract  to  him,  he  says :  '^  Elder 
Fleming  said  the  land^^  (alluding  to  this  tract).  ^^  had  better 
be  sold.  I  told  him  there  was  a  purchaser  on  the  terms.  He 
told  me  to  sell  the  land  and  pay  him  the  money,  and  he  would 
give  a  deed.  He  said  he  would  give  a  good  deed.  I  told 
him  Samuel  Carter  was  the  purchaser;  that  he  wanted  to  buy 
for  his  son  Heman.  I  told  Fleming  the  price  he  was  willing 
to  give — $15  per  acre.  Fleming  said  the  price  was  satisfac- 
tory. He  told  me  to  sell,  and  he  would  give  a  good  deed  to 
the  Carters.'^  He,  also,  agrees  with  Samuel  O.  Carter  in 
proving  payment,  and  says  that,  as  each  payment  was  made, 
he  paid  it  over  to  appellant,  and  informed  him  from  whom 
and  on  what  account  it  was  paid. 

John  Carter,  son  of  Samuel  O.  Carter,  also  corroborates 
Samuel  O.  Carter,  in  his  evidence.  He  only  heard  a  part  of 
the  conversation,  and  could  not,  therefore,  be  expected  to  give 
in  detail  all  that  was  said  while  they  were  discussing  the  sale. 
He  says:  ^^ Father  said  to  Fleming,  ^If  I  buy  that  land, 
will  you  give  me  a  deed?'  Fleming  said,  'When  you  pay 
Mr.  Wilcox  for  that  land,  I  will  give  you  a  warranty  deed.''' 

The  evidence  of  John  A.  Gillett  is  precisely  of  the  same 
character  as  that  of  John  Carter.  He  does  not  profess  to 
have  been  present  at  the  entire  interview,  and  to  have  heard 
all  that  was  said.  He  did,  however,  hear  Carter  say  to  Flem- 
ing, ''If  I  buy  that  piece  of  land,  can  I  get  a  deed,  or  will 
you  give  me  a  deed? — or  something  to  that  effect."    To  which 


1877.]  Fleming  v.  Carter  et  al.  569 


Opinion  of  the  Court. 


Fleming  replied:  "Yes;  any  bargain  you  make  with  Wilcox 
I'll  sanction/' 

It  is  not  a  fair  or  reasonable  criticism  of  the  evidence  of 
these  two  witnesses  to  consider  it  as  the  specific  statement  of 
the  terms  of  a  contract.  The  parties  had  been  in  discourse, 
as  is  evident  from  the  evidence,  for  some  time.  The  details 
had  been  talked  over  and  assented  to.  It  was  of  no  conse- 
quence to  appellant,  and  of  but  little  to  Samuel  O.  Carter, 
whether  the  deed  should  be  made  to  himself  or  to  his  son 
Heman.  If  made  to  himself,  it  only  put  him  to  the  trouble 
of  conveying  to  Heman ;  but  it  was  of  much  consequence  to 
both,  whether  appellant  would  convey  on  payment  being  made 
to  Wilcox;  and  this,  most  naturally,  would  be  the  uppermost 
question  in  the  mind  of  Samuel  O.  Carter,  and  the  one  that  he 
would  last  dwell  upon.  Nor  do  we  consider  the  effect  of  the 
evidence  materially  weakened  by  the  difference  in  the  phrase- 
ology. The  idea  is  substantially  the  same.  Appellant  agreed 
to  convey,  when  payment  should  be  made,  in  conformity  with 
the  contract  Avith  Wilcox. 

The  proof  shows  possession  taken  of  the  tract,  and  improve- 
ments made  thereon,  by  Heman  Carter,  substantially  as  alleged 
in  the  bill. 

Appellant's  evidence  we  do  not  regard  as  sufficient  to  over- 
come that  of  appellees,  and  we  do  not  deem  it  important  to 
quote  it  or  refer  to  it  any  further. 

Some  question  seems  to  be  made  in  argument,  but,  we  pre- 
sume, not  seriously,  as  to  the  sufficiency  of  the  consideration 
to  support  appellant's  promise.  The  payment  by  Samuel  O. 
Carter  of  the  price  of  the  land  is  surely  sufficient,  under  every 
definition  of  a  valuable  consideration  that  can  be  found  in  a 
book  of  recognized  authority.  This  payment  was  made,  by 
direction  of  appellant,  to  Wilcox.  Whether,  therefore,  Wil- 
cox accounted  to  appellant  for  it,  or  not,  is  of  no  consequence 
to  Carter.  He  did  not  undertake  to,  and  was  not  required  to, 
guaranty  the  fidelity  of  Wilcox  in  accounting  for  it. 
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We  think  the   case  is   sufficiently  made   out,  and  that  it  is 
unaffected  by  the  Statute  of  Frauds. 
The  decree  is  affirmed. 

Decree  affirmed. 

Mr.  Justice  Dickey,  having  been  of  counsel  for  appellees, 
took  no  part  in  the  consideration  of  this  case. 


UziAH  Mack 

V. 

Geoege  Woodeuff. 

1.  Set-off — against  demand  due  an  estate  of  deceased  person^  A  debtor  can 
not,  after  the  death  of  his  creditor,  by  the  purchase  or  payment  of  claims 
against  the  estate,  acquire  a  cross-demand  that  can  be  set  oif  in  full  against 
the  debt  he  owes  the  estate,  to  the  injury  of  other  creditors  of  the  estate, 
where  the  estate  proves  insolvent. 

2.  Where  a  partner  pays  a  debt  as  the  surety  of  his  copartner  in  the  life- 
time of  the  latter,  or  takes  a  note  from  him  before  his  death,  it  seems  there  is 
no  question  but  that  the  surviving  partner,  on  settlement  with  the  administra- 
tor of  the  deceased  partner,  may  set  off  such  demand  without  regard  to  the 
solvency  of  the  estate. 

3.  But  where  a  surviving  partner,  after  the  death  of  his  copartner,  pays  a 
debt  as  surety  for  the  latter,  on  settlement  with  the  estate,  which  proves  insol- 
vent, he  can  not  set  off  such  claim  in  full,  but  may  to  the  extent  of  his  pro 
rata  share,  taking  the  same  as  other  creditors  who  have  proved  their  claims. 
His  being  surety  gives  him  no  preference  over  general  creditors,  and  neither 
does  the  fact  of  partnership. 

4.  Partnership — right  of  partner  to  pay  himself  what  the  firm  oioes  him.  If, 
on  the  settlement  of  firm  affairs,  one  partner  is  found  to  be  indebted  to  the 
other,  the  latter  may  retain  enough  of  the  partnership  assets  to  cancel  the  in- 
debtedness, if  they  are  in  his  hands,  and  the  firm  debts  are  all  paid ;  but  if 
he  does  not  have  such  means  in  his  hands,  and  can  not  procure  them,  his  only 
remedy  is  to  collect  the  amount  from  his  partner  as  a  debtor. 

5.  Same — accounting  hy  surviving  partner.  The  remedy  given  by  statute  to 
compel  a  surviving  partner  to  account  in  the  county  court  with  the  adminis- 
trator of  the  deceased  partner,  is  to  be  governed  by  the  same  equitable  rules 
and  principles  as  a  proceeding  in  equity,  and  such  surviving  partner,  on  such 
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settlement,  may  be  allowed,  as  a  set-ofl",  his  just  share  of  any  demands  held 
by  him  against  the  deceased  partner  without  first  having  procured  their  allow- 
ance. 

Appeal  fi-om  the  Circuit  Court  of  Will  county;  the  Hon. 
JosiAH  McRoBERTS,  Judge,  presiding. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  and  Mr. 
George  S.  House,  for  the  appellant. 

Mr.  F.  GooDSPEED,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  Uziah  Mack  and  Firman  Mack  were  brothers 
and  partners  in  business.  Firman  Mack  held  one-third,  and 
Uziah  two-thirds,  of  the  interest  in  the  firm.  Firman  died 
before  the  expiration  of  the  time  limited  for  the  continuance 
of  the  partnership,  and  his  individual  estate  has  proved  to  be 
insolvent;  but  the  partnership  was  solvent,  and  its  debts  and 
liabilities  seem  to  have  been  paid.  According  to  the  articles 
of  partnership,  on  Firman^s  death,  Uziah  became  the  owner 
of  the  property  of  the  firm,  and  proceeded  to  wind  up  its 
afPairs. 

The  administrator  of  Firman's  estate  cited  Uziah  to  file  an 
account  in  the  probate  court.  He  did  so,  and,  among  other 
things,  reported  that  he  had,  after  Firman's  death,  made  sev- 
eral payments  on  two  notes  given  by  Firman,  in  his  lifetime, 
for  his  individual  indebtedness,  and  for  the  payment  of  which 
Uziah  was  surety  thereon.  One  of  these  notes  was  payable  to 
Mrs.  Bronson,  and  the  other  to  John  Curry ;  and  he  claimed 
the  right  to  set  off  these  payments,  and  to  retain  a  sufficient 
sum  belonging  to  the  estate  to  pay  the  balance,  but  the  court 
disallowed  his  claim,  and  ordered  him  to  pay  the  money  to  the 
administrator,  and  he  appealed  to  the  circuit  court,  where,  on 
a  trial  there,  a  similar  judgment  was  rendered,  and  he  appeals 
to  this  court. 

On  the  one  side,  it  is  contended  the  account  should  be  stated 
between  the  surviving  partner  and  the  estate  precisely  as  though 
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it  was  between  the  partners  themselves  on  a  dissolution  of  the 
copartnership  by  the  efflux  of  time;  and  that^  on  such  an 
accounting,  each  partner  would  be  allowed  all  of  his  claims 
against  the  other,  whether  relating  to  the  business  of  the  firm 
or  growing  out  of  individual  transactions.  On  the  other  hand, 
it  is  insisted  that,  by  the  death  of  Firman,  the  partnership 
being  thereby  dissolved,  the  provisions  of  the  Statute  of  Wills 
creates  a  new  condition  of  things,  which,  in  this  regard, 
changes  the  rights  of  the  parties;  that,  on  the  death  of  a  per- 
son, whether  a  partner  or  not,  by  that  statute,  his  estate  of 
every  kind  must  pay  and  discharge  his  debts  as  his  debts 
and  contracts  existed  at  the  time ;  and  a  debtor  can  not,  after 
the  death  of  his  creditor,  by  the  purchase  or  payment  of 
claims  against  the  estate,  acquire  a  cross-demand  that  can  be 
set  off  against  the  debt  he  owes  the  estate. 

The  last  proposition  is  undoubtedly  true.  But  does  appel- 
lant occupy  that  position,  or  fall  within  the  rule?  Had  this 
money  been  paid  on  these  notes  by  appellant  in  the  lifetime 
of  his  brother,  or  had  the  notes  been  payable  by  deceased  to 
appellant,  whether  due  or  not,  at  the  time  of  Firman's  decease, 
we  presume  there  would  be  no  question  that  he  could,  on  his 
settlement  with  the  estate,  have  set  off  the  demands  against 
the  claim  of  the  administrator  for  Firman's  balance  of  the 
firm  assets.  But  appellant  does  not  occupy  that  precise  posi- 
tion. He  has  paid  to  creditors  of  his  deceased  partner  debts 
since  his  death  occurred,  and  claims  which,  had  they  been  filed 
against  his  estate,  could  have  only  received  a  pro  rata  share 
of  the  assets.  Or,  had  he  paid  them  in  full  after  his  partner's 
death,  and  presented  and  had  his  claim  allowed  against  the 
estate,  he,  under  the  statute,  could  only  have  shared  in  the 
assets  with  other  creditors  of  the  same  class.  He  would,  in 
such  a  case,  have  no  preference  over  other  creditors.  His 
being  surety  for  his  brother  gives  him,  in  the  payment  of  his 
claim  to  the  administrator,  no  superior  equity  or  claim  over 
the  general  creditors  of  the  estate. 

Suppose  a  person,  not  a  partner,  had  been  the  surety,  and 
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paid  the  debt,  and  in  the  lifetime  of  deceased,  had  recovered  a 
judgment  for  the  amount,  could  be  claimed  a  superior  lien  over 
other  general  creditors,  to  have  his  claim  settled  in  full,  whilst 
their  claims  were  only  paid  in  part?  Or,  if  such  a  person 
had  been  surety,  and  paid  the  debt  after  Firman^s  death,  would 
that  give  him  any  advantage  over  other  creditors  ?  We  think 
not.  Then  in  what  consists  his  superior  equity?  Does  it 
grow  out  of  his  having  been  a  partner  of  Firman  in  his  life- 
time ?  One  partner,  by  reason  of  that  relation,  acquires  no 
interest  in  or  lien  upon  the  individual  property  of  his  copart- 
ner;  nor  is  the  interest  of  his  partner  in  the  partnership  effects 
under  any  lien  in  his  favor  for  the  payment  of  any  individual 
debt  such  partner  may  owe  him. 

If,  on  a  settlement  of  the  firm  affairs,  one  partner  is  found 
to  be  indebted  to  the  other,  the  creditor  may  retain  enough  of 
the  partnership  assets  to  cancel  the  indebtedness,  if  they  are 
in  his  hands,  and  this  is  to  avoid  litigation  and  unnecessary 
costs.  But  if  the  creditor  partner,  on  such  settlement,  does 
not  have  means  of  the  firm,  and  can  not  procure  them,  his 
only  remedy  is  to  collect  the  amount  from  his  partner  as  a 
debtor.  If  a  settlement  has  been  had,  and  a  balance  struck, 
then  by  action  at  law,  otherwise,  by  a  bill  for  an  account. 
But  to  this  there  is  the  limitation  that  the  firm  debts  are  paid 
and  discharged,  otherwise  the  firm  creditors  have  a  superior 
lien  on  the  firm  assets,  and  neither  partner  can  appropriate 
them  to  discharge  a  debt  due  him  from  his  copartner. 

On  the  death  of  Firman,  and  the  grant  of  letters  of  admin- 
istration, the  statute  imposed  a  lien,  incomplete  it  may  be,  on 
all  of  his  property  and  credits,  in  favor  of,  and  for  the  pay- 
ment of,  all  his  debts  according  to  the  class  and  in  the  man- 
ner it  prescribes.  Under  the  provisions  of  this  statute,  the 
holders  of  these  notes  could  only  share  pro  rata  in  the  funds 
of  the  estate  in  the  hands  of  the  administrator.  A  sale  of 
these  claims  by  them  to  appellant,  or  his  payment  thereof, 
conferred  on  him  no  greater  right,  nor  did  the  fact  that  he  was 
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surety  on  the  notes^  and  we  have  seen  that  his  being  a  partner 
gave  him  no  such  advantage. 

It  has  been  held  that^  in  a  suit  brought  by  an  administrator 
ao^ainst  a  debtor  to  the  estate,  the  latter  can  not  set  off  a  claim 
for  money  the  debtor  has  paid  as  surety  of  deceased  after  his 
death.  Granger  v.  Granger,  6  Ohio  R.  (Hammond^)  35. 
Walker  v.  McKay,  2  Met.  Ky.  R.  294,  announces  the  same 
principle.  Here,  there  was  no  liability  by  the  deceased,  at  the 
time  of  his  death,  to  his  surviving  partner,  and  there  being 
none,  his  subsequent  payment  gave  him  no  right  to  set  oif 
that  payment  in  full. 

Under  our  Statute  of  Wills,  parties'  rights  are  fixed  by  the 
death  of  an  intestate.  As  their  rights  and  liabilities  then 
exist,  they  must  continue.  Had  appellant  paid  this  money 
before  his  brother's  death,  or  if  there  had  been  an  agreement 
between  the  parties  that  he  should  pay  these  claims. and  re- 
tain the  amount  out  of  Firman's  interest  in  the  funds  of  the 
firm,  then  it  may  be  a  set-ofP  might  be  allowed. 

It  is  urged  that  the  rules  of  equity  are  more  liberal  in 
allowing  set-offs  than  those  of  law,  and  where  a  plaintiff  is 
insolvent,  that  a  defendant  will,  in  equity,  be  allowed  a  set-off 
which  could  not  be  at  law.  This  is  no  doubt  true  in  many  cases, 
as  between  the  parties  themselves,  but  never  where  others  have 
an  interest  in  or  a  claim  on  the  fund  offered  to  be  set  off. 
Here,  the  administrator,  as  a  trustee  or  representative  of  the 
creditors  of  Firman's  estate,  has  a  claim  on  the  share  of  the 
funds  of  the  firm  to  which  his  intestate  was  entitled,  and  he 
has  no  legal  right  to  permit  them  to  be  set  off  by  appellant, 
nor  can  equity  so  far  disregard  the  claims  of  the  creditors  as 
to  apply  this  portion  of  the  fund  to  discharge  appellant's 
liability  for  the  payment  of  these  debts.  The  rights  of  cred- 
itors of  the  estate  are  too  clear  to  be  disregarded,  by  allowing 
this  set-off  to  the  full  amount. 

But  as  this  statutory  proceeding  in  the  probate  court  was 
designed  to  give  a  cheap  and  speedy  mode  of  stating  an 
account,  without  compelling  the  administrator  to  resort  to  a 
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bill  in  equity,  it  must  have  been  the  purpose  of  the  General 
Assembly  to  give  it  all  of  the  incidents,  and  to  govern  it  by 
the  same  principles  as  a  proceeding  in  equity.  This,  then, 
being  true,  the  account  should  be  stated  under  equitable  rules. 
And  although  appellant  has  no  right  to  set  off  all  he  has  paid 
or  may  be  compelled  to  pay,  the  question  arises  whether  equity 
and  justice  do  not  require  that  he  be  placed  upon  an  equality 
with  the  other  creditors  of  the  estate,  by  setting  off  the  same 
per  cent  of  this  claim  that  he  would  have  received  had  it  been 
proved  and  allowed  in  the  probate  court. 

As  a  general  rule,  equality  of  right  is  equity.  Here,  his 
i  claim  is  as  just,  both  legally  and  equitably,  as  that  of  any  other 
creditor  of  the  same  class.  He  has  a  fund  in  his  hands  belong- 
ing to  the  estate,  and  he  has  a  just  claim  against  the  estate, 
and  had  it  been  allowed,  he  would  have  received  back  his  pro 
rata  share  of  the  assets  of  the  estate.  Then  why  require  him 
to  prove  his  claim  against  the  estate,  at  the  regular  time  for 
allowing  claims,  pay  to  the  administrator  this  fund,  and  then 
draw  back  from  it  his  pr'O  rata  share  ?  Why  the  necessity  of 
all  this  form,  instead  of  permitting  him  to  retain  that  pro  rata 
share,  and  pay  the  balance  ?  To  do  so,  but  administers  com- 
plete justice  to  all  parties  in  interest,  and  wrongs  no  person. 
Equity  usually  disregards  forms,  and  does  what  is  equitable 
and  just  tinder  recognized  rules. 

As  appellant  had  this  fund  in  his  hands,  and  as  equity  gave 
him  a  lien  on  it,  for  his  pro  rata  share  of  the  estate,  he  was 
not  bound,  in  equity,  to  present  and  have  his  claim  allowed, 
as  were  other  creditors,  but  is  only  required  to  prove  an 
accounting,  that  these  debts  Avere  owing  by  deceased ;  that,  by 
their  terms,  he  was  liable  for  their  payment,  and  had  paid 
them,  to  be  permitted  to  retain  his  pro  rata  share,  as  though 
they  had  been  regularly  probated.  What  we  have  said  can 
only  apply  to  payments  made,  or  to  portions  of  these  notes 
B  that  have  been  discharged  and  satisfied,  at  the  time  of  the  final 
H   trial,  in  stating  the   account.     Ralston  v.  Wood,  15  HI.  159. 

L 
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This  we  regard  as  equitable  and  just,  and  violates  no  rule  of 
law^  and  infringes  the  rights  of  no  party  in  interest. 

It  is  urged  that  the  case  of  Hughes  v.  Trahern,  64  111.  48, 
announces  a  different  rule,  and  one  which  requires  the  full 
amount  of  this  claim  to  be  set  off.  In  that  case,  as  in  this, 
the  estate  of  the  deceased  partner  was  insolvent,  but  in  that 
case  all  of  the  rights  of  the  parties  had  matured  and  attached 
whilst  the  parties  were  living.  Here,  the  claim  of  appellant 
has  arisen  since  the  death  of  his  partner.  There,  when  the  lia- 
bility of  the  deceased  partner  became  fixed,  he  was  living,  and 
creditors  had  acquired  no  liens,  statutory  or  otherwise;  whilst 
here,  the  rights  of  creditors  attached  on  the  death  of  Firman, 
and  before  appellant  acquired  this  claim. 

The  case  of  Stone  v.  Fargo,  55  111.  71,  is  referred  to  as  set- 
tling the  doctrine  contended  for  by  appellant.  Although 
some  of  the  facts  in  that  case  are  like  this,  there  was  this 
broad  and  controlling  distinction :  there,  the  estate  was  solvent, 
whilst  here,  it  is  insolvent.  But,  to  the  extent  of  permitting 
appellant  to  set  off  to  the  amount  of  his  pro  rata  share  of  the 
estate,  we  recognize  and  adopt  the  principle  upon  which  that 
case  proceeds.  Inasmuch  as  the  estate  was  solvent,  the  rights 
of  creditors  were  in  nowise  affected.  So  here,  to  the  extent 
of  the  per  cent  this  estate  will  pay  on  the  claims  against  it, 
there  is  not  insolvency,  and  to  allow  appellant  a  set  t)ff  to  that 
extent,  does  not  injure  the  creditors  of  the  estate. 

But  as  the  judgment  of  the  court  below  is  not  in  accord- 
ance with   the  views  here  expressed,  it  is  reversed,  and  the 

cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Sheldon,  dissenting :  It  seems  to  be  admit- 
ted by  the  opinion  of  the  majority  of  the  court,  had  the  surety 
here  made  these  payments  of  the  debts  of  his  principal.  Fir- 
man Mack,  in  the  lifetime  of  the  latter,  that  then  they  would 
have  been  a  proper  set-off.  As  the  payment  by  the  surety  of 
his  principal's  debts  was  a  compulsory  one,  by  force  of  the 
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obligation  of  suretyship  contracted  in  the  lifetime  of  the  prin- 
cipal, I  think,  as  respects  this  question  of  set-oflF,  the  pay- 
ments by  the  surety  should  be  taken  to  relate  back  to  the  time 
his  liability  as  surety  was  contracted,  aud  be  regarded,  for  the 
purpose  of  set-off,  the  same  as  if  they  had  been  made  in  the 
lifetime  of  the  principal,  Firman  Mack. 

Mr.  Justice  Dickey  :  I  agree  with  Mr.  Justice  Sheldon. 
Our  statute  makes  debts,  not  due,  provable  against  an  estate. 
The  case  of  Granger  v.  Orangery  6  Ohio,  35,  is  not  in  point, 
for,  under  the  Ohio  statute,  a  debt  not  due  at  the  death  could 
not  be  set  off  against  the  claim  of  the  administrator  for  a  debt 
due  at  the  death.  On  the  same  principle  the  case  of  Walker 
V.  IIcKay,  2  Met.  294,  is  not  in  point.  In  our  State  the 
credits  to  which  an  administrator  is  entitled,  as  assets,  consist 
not  merely  of  the  items  which  may  be  owing  from  the  debtors 
of  the  estate,  but  of  the  balances  which  may  be  found  due  to 
the  administrator  as  the  representative  of  the  deceased,  upon 
a  full  settlement  of  all  matters  growing  out  of  contracts  made 
with  the  deceased  in  his  life,  whether  due  or  not,  at  his  death. 
When  Firman  Mack  procured  Uziah  Mack  to  sign  this  note 
as  liis  security,  by  implication  of  law  he  undertook  and  prom- 
ised that,  if  Uziah  should  pay  this  note,  he  (Firman)  or  his 
legal  representatives  would  refund  the  money  to  Uziah.  The 
damages  for  the  breach  of  this  contract  became  provable 
against  his  estate  when  the  contract  was  broken.  This 
occurred  before  the  amount  due  from  Uziah,  as  surviving 
partner,  accrued.     I  think  the  set-ofP  should  be  allowed. 
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Nancy  Hubbard  et  al 

V. 
ElCHAED    KiDDO. 

1.  Possession — what  necessary  to  constitute.  It  is  not  necessary  that  land 
should  be  inclosed  with  a  fence,  or  that  a  house  should  be  erected  upon  it,  or 
that  it  should  be  reduced  to  cultivation,  to  constitute  possession  of  it.  Such 
improvements  or  acts  of  dominion  over  the  land,  as  will  indicate  to  persons 
residing  in  the  immediate  neighborhood  who  has  the  exclusive  control  and 
management  of  the  land,  will  be  sufficient  to  constitute  possession. 

2.  Same— z^/iai  is,  of  timber  land.  If  the  land  is  a  timber  lot,  and  it  is  con- 
trolled and  used  to  supply  a  farm  in  the  neighborhood  with  fuel  or  rails  or 
posts,  this  will  constitute  possession,  although  the  land  does  not  join  the  farm, 
and  is  not  inclosed. 

3.  Where  land  is  appropriated  to  such  use  as  it  is  naturally  fitted  for,  and 
the  manner  in  which  it  is  used  by  the  person  claiming  title  is  such  as  to  notify 
the  public  that  the  owner  has  asserted  dominion  over  it,  such  acts  will  consti- 
tute possession. 

4.  Ejectment  —  title  under  limitation  law.  Where  the  plaintiff  and  those 
under  whom  he  claims  have  had  possession  of  a  tract  of  land  under  claim  and 
color  of  title,  and  paid  all  taxes  assessed  thereon  for  seven  successive  years, 
before  the  entry  of  the  defendant  thereon,  the  plaintiff  can  maintain  ejectment 
to  regain  his  possession  under  his  title  thus  acquired. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

Messrs.  Pepper  &  Wilson,  for  the  appellants. 

Mr.  Isaac  N.  Bassett,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

Appellants  do  not  controvert  the  fact,  that  appellee,  on  the 
trial,  established  color  of  title  acquired  in  good  faith  and  seven 
successive  years  payment  of  taxes  under  such  title,  but  they 
contend  the  testimony  was  not  sufficient  to  establish  possession 
of  the  land  in  dispute,  uniting  with  color  of  title  and  payment 
of  taxes,  as  required  to  constitute  paramount  title,  and  this,  as 
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we  understand  tlie  record^  is  the  only  controverted  question  in 
the  case. 

The  southwest  quarter  of  sec.  33,  township  14  north,  range 
4  west,  which  includes  the  land  in  dispute,  was  sold  for  the 
taxes  of  1839,  and,  under  such  sale,  deeded  to  Alexis  Phelps 
Nov.  24,  1843.  Alexis  Phelps  conveyed  the  quarter  to  William 
Burns  Dec.  1,  1843.  In  1845  a  judgment  was  obtained  against 
William  Burns  in  the  circuit  court  of  Mercer  county,  upon 
which  an  execution  issued  and  the  land  was  sold,  and,  under 
the  sale,  Willard  Hubbard  obtained  a  deed  of  the  quarter  sec- 
tion of  land  on  the  6th  day  of  September,  1847.  On  the  21st 
of  September,  1851,  Willard  Hubbard  conveyed  to  William 
Burns  the  northeast  quarter  of  the  tract,  which  is  the  land  in 
dispute,  and  he,  on  the  5th  day  of  February,  1855,  conveyed 
to  the  plaintiff. 

William  Burns  was  called  as  a  witness,  and  testified:  "The 
quarter  was  considered  brush  land,  although  there  Avas  consid- 
erable timber  on  it  when  I  bought  it.  I  was  living  one  and 
a  half  miles  from  the  land,  and  used  the  forty  to  get  timber 
whenever  it  was  necessary  for  firewood  and  rail  timber.  I  can 
not  say  definitely  how  much  I  used,  but  I  used  wood  entirely 
for  fuel  and  got  it'in  that  neighborhood;  some  I  got  elsewhere, 
but  I  got  from  the  forty  from  year  to  year,  as  it  suited  me, 
until  I  sold  to  plaintiff.  I  think  no  one  else  got  from  it  while 
I  owned  it.^^  On  cross-examination  the  witness  said  :  "  I  lived 
on  the  prairie  several  years  before  I  bought  this  land.  I  had 
no  timber  before  I  bought  this.  ^  >!<  *  j  tried  to  save 
the  timber  after  I  bought  it,  and  when  I  cut  on  it  I  claimed 
title. '^  The  plaintiff  testified  :  "  I  have  known  the  land  twenty- 
six  or  tAventy-seven  years.  The  quarter  section  Avas  pretty  much 
all  timber  except  tAvo  or  three  acres.  *  >l^  ^  Mr  Burns  used 
it  for  timber  only,  from  the  time  he  came  to  the  county, 
twenty-eight  years  ago,  until  I  got  it.  He  OAvned  sixty-five 
acres  of  prairie  land  on  the  south-Avest  of  26,  on  which 
he  lived,  and  had  it  in  cultivation.  He  used  the  timber  for 
rails;    I  saAV  him  cut  and  haul  them.     *     >!<     *     j  bought 
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Blii'iis'  other  land  the  same  time  I  bought  this;  I  reside  three- 
quarters  of  a  mile  from  the  land  in  controversy." 

On  cross-examination,  he  said :  "  I  saw  Burns  cut  and  haul 
rail  timber  two  years  before  I  bought  it;  can  not  say  how 
much  he  cut,  but  I  saw  him  once  or  twice  cutting.  '^  "'^  -^^ 
I  took  timber  off  two  different  years;  I  made  three  sides  of  a 
fence  around  a  twelve  acre  tract,  and  also  got  some  gate  posts, 
and  in  186l2  or  1863  I  got  some  timber  for  a  bridge.  I  got 
the  rails  in  1855  or  1856,  and  the  gate  posts  in  1857  or  1858." 
On  re-examination,  the  witness  said:  ^^The  land  had  a  fine 
growth  of  young  timber  on  it,  and  is  more  valuable  for  grow- 
ing timber  than  for  auy  other  purpose,  and  I  kept  it  for  the 
young  growth  of  timber." 

It  Ayas  admitted  on  the  trial  that  the  taxes  for  the  years 
1852,  1853  and  1854  were  paid  by  Mr.  Burns,  and  the  taxes 
of  1855,  '56,  '57,  '58,  '59,  '60  and  1861  Avere  paid  by  the 
plaintiff.  Were  these  facts  sufficient  to  authorize  the  court, 
sitting  as  a  jury,  to  find  that  plaintiff  had  color  of  title,  seven 
years  payment  of  taxes,  and  possession?  It  is  not  necessary 
that  land  should  be  inclosed  with  a  fence  or  that  a  house 
should  be  erected  upon  it  to  constitute  possession,  or  that  it 
should  be  reduced  to  cultivation.  Such  improvements,  or  acts 
ot  dominion  over  the  land,  as  Avill  indicate  to  persons  residing 
in  the  immediate  neighborhood  who  has  the  exclusive  con- 
trol and  management  of  the  land,  will  be  deemed  sufficient  to 
(.")n-:titute  possession,  as  w^as  held  by  this  court  in  McLean  v. 
■-irrhn,  61  III.  106.  If  the  land  is  a  timber  lot,  as  was  the 
•.;-<'  here,  controlled  and  used  to  supply  a  farm  in  the  neigh- 
borliood  with  fuel  or  rails  or  posts,  such  use  Avill  constitute 
possession,  although  the  land  may  not  join  the  farm  or  may 
nnr  be  inclosed.     Brooks  v.  Bruyn,  18  111.  539. 

Vhile  Burns  owned  the  quarter  section,  he  claimed  title  to 

til'-!   land  and  used  it,  as  occasion  required,  to  supply  his  farm 

>V!ih   rails  and  firewood.     This  use  of  the  quarter  continued 

liiitil  the  title  passed  to  Hubbard  by  sale  upon  execution,  and 

vi;   ;?,  afterwards,  Hubbard  conveyed  to   him   the  forty  acres 
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now  in  dispute^  he  continued  to  claim  and  use  this  tract  in 
connection  with  his  farm^  until  he  sold  to  the  plaintiff^  and 
after  the  plaintiff  acquired  title,  he  too  used  the  land,  in  the 
same  manner  and  for  the  same  purpose,  until  his  possession 
was  invaded  by  the  defendants. 

If  this  kind  of  possession  could  not  be  made  availing,  a 
person  who  had  timber  land  would  not  be  safe  or  secure  in 
his  property,  unless  he  inclosed  it  with  a  fence  or  erected  a 
house  thereon  and  occupied  it  in  person- or  by  tenant.  This, 
the  law  does  not  require.  The  more  reasonable  view  is,  that 
where  land  is  appropriated  to  such  use  as  it  is  naturally  fitted 
for,  and  the  manner  in  which  it  is  used  by  the  person  claiming 
title  is  such  as  to  notify  the  public  that  the  owner  has  asserted 
dominion  over  the  property,  such  acts  will  constitute  posses- 
sion. A  mere  reference  to  the  circumstances  under  which  the 
Hubbards,  the  real  defendants  in  the  action,  acquired  title  to 
the  land,  and  .the  manner  in  which  they  were  situated  in 
relation  to  it,  will  clearly  demonstrate  that,  at  the  time  they 
acquired  title  and  took  possession,  they  were  fully  aware  of 
the  fact  that  plaintiff  claimed  title  to  and  was  asserting  owner- 
ship over  the  property,  and  that  he  was,  in  fact,  in  possession. 

Willard  Hubbard,  the  husband  of  defendant  Nancy  Hub- 
bard, and  the  father  of  James  W.  Hubbard,  and  others,  for 
whom  the  patent  title  was  purchased,  after  he  acquired  Burns' 
title  to  the  quarter  section,  went  into  the  possession  of  all 
the  quarter  except  the  forty  acres  in  dispute.  He  lived  upon 
the  land  until  1857,  when  he  died,  leaving  his  widow  and 
children  in  possession  of  the  same.  Hubbard,  in  his  lifetime, 
asserted  no  claim  to  the  forty  acres  in  dispute,  but  a  fair  infer- 
ence from  the  evidence  is,  he  knew  and  recognized  the  title  of 
Burns  and  his  possession. 

On  the  8th  day  of  October,  1858,  the  guardian  of  the  Hub- 
bard heirs  bought  the  patent  title  in  the  whole  quarter  for  the 
heirs,  for  the  purpose  of  perfecting  the  title  to  the  one  hundred 
and  twenty  acres  which  they  then  occupied  and  owned.  Two 
hundred  dollars  was  paid  for   the  title  in  the  whole  quarter. 
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After  this  purchase  was  made^  Nancy  Hubbard  made  an  effort 
to  induce  the  plaintiff  to  pay  $50,  and  take  the  patent  title  to 
his  forty  acres.  This,  he  declined,  and  then,  for  the  first  time, 
the  Hubbards  commenced  asserting  title  to,  and  dominion  over, 
the  forty  acre  tract  in  dispute.  Nancy  Hubbard,  on  her  cross- 
examination,  said:  '^We  had  no  controversy  about  the  forty 
acres  until  we  bought  the  patent  title.  We  did  not  claim  any 
right  or  title  to  it  before,  nor  did  we  use  it  or  any  part  of  it. 
*     ^     *     I  knew  plaintiff  claimed  it.^^ 

Burns  was  a  brother  of  Nancy  Hubbard ;  they  resided  in 
the  same  neighborhood  for  years,  and  there  can  be  no  doubt  in 
regard  to  the  fact  that  the  Hubbards  knew  Burns  and  the 
plaintiff  were  in  possession  of  the  land.  Our  conclusion  is 
that  Burns,  while  he  held  color  of  title  to  the  land  in  dispute, 
exercised  such  acts  of  ownership  over  the  land  as  to  warrant 
the  court  in  finding  that  he  was  in  possession,  that  color  of 
title  and  possession  united  in  Burns,  and  that  he  commenced 
the  payment  of  taxes,  which  was  continued  by  his  grantee, 
who  was  also  in  possession,  for  the  period  necessary  to  estab- 
lish a  paramount  title. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


Timothy  Wright 


The  People  ex  rel.  H.  B.  Miller,  Collector. 


1.  Town  meeting — iiower  to  vote  tax  to  create  sinking  fund.  Where  bonds 
are  issued,  which  are  a  town  charge,  to  be  paid  by  taxation,  the  electors,  at  a 
town  meeting,  have  legal  authority  to  vote  taxes  in  advance,  to  meet  their 
prompt  payment,  and  how  long  in  advance  may  be  safely  left  to  be  determined 
by  a  vote  of  the  electors  of  the  town. 

2.  Taxes — toivn  taxes  voted  need  not  he  specifically  itemized.  Where  the  elec- 
tors of  a  town,  at  an  annual  town  meeting,  voted  $25,000  of  taxes  to  be  levied 
for  various  named  purposes,  "and  such  other  expenses  as  the  town  may  have 
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to  defray  for  the  year  1873,  as  well  as  previous  indebtedness,"  it  was  objected 
that  there  was  a  want  of  definiteness  as  to  the  objects  for  which  the  money 
was  to  be  raised,  but  it  was  held,  that  the  law  did  not  require  an  itemization 
of  the  purposes  of  a  tax  voted  in  a  town  meeting.  The  only  instance  in  which 
the  details  of  the  town  charges  are  to  be  preserved,  is  in  the  report  of  the  town 
auditors. 

3.  Same — parh  tax.  Park  taxes  or  park  and  boulevard  taxes  levied  in  the 
town  of  West  Chicago,  are  not  illegal  because  a  portion  of  the  boulevards  are 
situate  in  an  adjoining  toAvn. 

4.  Same — hack  taxes,  and  valuation  for  such  years.  The  statute  gives  express 
authority  to  include  in  an  application  for  judgment  against  lands  for  the  taxes 
of  the  current  year,  those  of  previous  years  on  lands  forfeited  to  the  State,  and 
the  law  does  not  require  that  the  delinquent  list,  in  such  a  case,  shall  show 
the  valuation  of  the  lands  for  the  prior  years,  nor  the  amount  of  each  kind  of 
tax  levied  for  such  years.  As  to  the  back  taxes,  all  that  is  required  to  be 
placed  on  the  tax  books  is  the  amount  due. 

5.  Same — equalization  hy  county  hoard.  Where  the  county  board  of  Cook 
county  referred  the  matter  of  equalization  of  the  valuation  of  property  for  tax- 
ation to  its  committee  of  equalization  on  the  second  Monday  in  July,  1873,  who 
made  their  report  on  August  22,  1873,  at  an  adjourned  meeting,  and  the  re- 
port was  unanimously  concurred  in  by  the  board,  it  was  held,  that  the  equali- 
zation was  made  at  the  time,  in  the  manner  and  by  the  persons  required  by 
law. 

6.  Same — return  of  assessment  after  required  time,  does  not  vitiate.  Under 
sec.  280  of  the  Revenue  law,  a  failure  to  complete  an  assessment,  or  to  return 
the  same  in  the  time  required  by  the  act,  does  not  vitiate  the  same,  but  it  must 
be  held  as  legal  and  valid  as  if  completed  in  time. 

Appeal  from  the  County  Court  of  Cook  county  ;  the  Hon. 
Martin  E.  M.  Wallace,  Judge,  presiding. 

Mr.  Daniel  L.  Shorey,  for  the  appellant. 

Messrs.  Holden  &  Moore,  and  Messrs.  Ayer  &  Kales, 
for  the  appellee. 

Per  Curiam:  This  is  an  appeal  from  a  judgment  of  the 
county  court  of  Cook  county,  for  the  sale  of  delinquent  lands 
for  the  taxes  of  1873  and  1872,  rendered  at  the  August  term, 
1874.  The  application  was  presented  at  that  term  of  the 
county  court,  by  the  county  collector,  for  judgment  against 
the  delinquent  lands  for  the  taxes  for  the  year  1873,  and  for 
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tlie  amounts  for  which  such  property  was  forfeited  to  the  State 
for  the  unpaid  taxes  for  the  year  1872. 

The  property  was  situate  in  the  towns  of  North  Chicago, 
West  Chicago  and  South  Chicago. 

One  item  of  tax  was  §78,690,  on  the  taxable  property  of 
West  Chicago,  for  1873,  to  provide  for  a  sinking  fund  for  the 
retirement  of  bonds  which  had  previously  been  issued  by  the 
West  Chicago  Park  Commissioners  to  the  amount  of  $667,000, 
to  become  due  on  the  first  day  of  July,  1890,  and  $50,000,  to 
become  due  June  1,  1875,  and  for  semi-annual  interest  on  the 
bonds.  The  sum  was  voted  for  the  purpose  by  the  electors 
of  the  town  of  West  Chicago,  at  their  annual  town  meeting, 
on  April  1,  1873. 

It  is  objected  that  there  was  no  power  in  the  town  meeting 
to  provide  for  a  sinking  fund — that  it  does  not  come  within 
the  specific  enumeration  in  the  statute  of  what  are  town  charges, 
and  the  powers  of  town  meetings. 

The  act  creating  the  Board  of  West  Chicago  Park  Commis- 
sioners, (Pr.  Laws  1869,  vol.  1,  pp.  342,  354,)  which  was 
adopted  by  a  vote  of  the  legal  voters  of  the  town  of  West 
Chicago,  provided  for  the  issuing  of  the  bonds  in  question, 
and  pledged  the  credit  of  the  town  of  West  Chicago  therefor, 
the  land  purchased  therewith  being  in  trust  for  the  inhabitants 
of  the  town  and  of  the  West  Division  of  Chicago.  The  bonds 
were  a  town  charge,  to  be  paid  by  taxation.  In  order  to  meet 
the  payment  of  the  indebtedness  at  the  time  it  fell  due,  it 
would  be  necessary  to  levy  the  tax  some  time  in  advance. 
How  long,  we  think,  may  safely  be  left  to  the  electors  of  the 
town  to  determine  by  vote,  as  may  suit  their  convenience. 
There  is  an  apparent  convenience  for  the  tax-payers  in  having 
the  burden  of  the  debt  distributed  through  a  series  of  years, 
and  not  have  it  all  fall  oppressively  into  the  taxation  of  a 
single  year.  Efforts  of  municipalities  toward  meeting  the 
prompt  payment  of  their  debts  are  to  be  encouraged,  rather 
than  condemned  as  illegal.  We  can  not  pronounce  this  tax 
invalid,  as  being  levied  without  authority. 
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Twenty-five  thousand  dollars  of  the  taxes  for  West  Chicago 
were  voted  by  the  electors  of  said  town  at  their  annual  meet- 
ing, in  April^  1873^  for  various  named  purposes,  ^^and  such 
other  expenses  as  the  town  may  have  to  defray  for  the  year 
1873,  as  well  as  previous  indebtedness.'^  It  is  objected  that 
there  is  a  want  of  definiteness  in  the  objects  for  which  this 
money  is  to  be  raised — that  the  amounts  for  the  several  pur- 
poses are  not  stated,  nor  is  it  stated  what  these  i' expenses'' 
are,  or  what  the  "previous  indebtedness"  is.  The  purposes 
named  for  which  the  money  is  voted,  are,  in  character,  proper 
town  charges.  The  only  instance  in  which  the  details  of  the 
town  charges  are,  to  be  preserved,  that  we  are  aware  of,  is  in 
the  report  of  the  board  of  town  auditors  to  the  town  clerk. 
Rev.  Stat.  1874,  p.  1021,  sec.  124.  We  know  no  requirement 
of  itemization  in  the  resolutions  of  the  town  meeting. 

Similar  objection  to  the  last  is  made  to  the  taxes  for  the 
towns  of  North  and  South  Chicago,  and  the  same  remarks, 
substantially,  will  apply  to  them. 

As  to  the  objection  that  the  "park  tax"  and  "park  and 
boulevard  tax,"  included  in  the  taxes  of  the  town  of  West 
Chicago,  are  illegal,  because  a  portion  of  the  boulevards  under 
the  control  of  the  West  Chicago  Park  Commissioners  are  situ- 
ated in  the  town  of  Jefferson,  it  is  fnlly  met  and  answered 
adversely  to  the  objection,  in  the  case  of  Halsey  et  al.  v.  The 
People,  84  111.  89. 

The  judgment  was  in  part  for  the  amount  for  which  the 
property  was  forfeited  to  the  State  for  the  unpaid  taxes  for 
1872,  and  it  is  objected  that  the  collector  had  no  authority  to 
apply  for  such  judgment,  and  that  the  delinquent  list  here,  as 
to  the  taxes  of  1872,  does  not  contain  the  valuation  upon 
which  the  taxes  were  levied,  and  does  not  give  the  amount  of 
each  kind  of  tax.  Authority  in  this  regard  is  expressly  given 
by  the  statute,  (Rev.  Stat.  1874,  pp.  835,  852,  §§  129,  229,) 
the  requirement  being  that  the  amount  due  on  lands  and  lots 
previously  forfeited  to  the  State,  and  remaining  unpaid  on  the 
first  day  of  November,  shall  be  added  to  the  tax  of  the  current 
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year,  and  the  amount  shall  be  placed  on  the  tax  books,  col- 
lected and  paid  over  as  other  taxes,  giving  the  county  collector 
authority  to  advertise  and  sell  the  property  as  if  it  had  never 
been  forfeited  to  the  State.  All  that  is  required  to  be  placed 
on  the  tax  books,  is  the  amount  due.  For  information  desired 
as  to  the  valuation  upon  which  the  back  taxes  were  levied, 
and  the  amount  of  each  kind  of  tax,  resort  can  be  had  to  that 
delinquent  list  which  was  returned  at  the  time  when  the  land 
w^as  forfeited  to  the  State,  which  is  required  to  state  the  above 
particulars. 

It  is  further  objected^  that  the  equalization  of  the  assessments 
was  not  made  at  the  time,  in  the  manner,  nor  by  the  persons 
required  by  law.  It  appears  that  the  county  commissioners 
of  Cook  county  met  as  a  board  of  equalization  on  the  day  re- 
quired by  law,  (the  second  Monday  in  July,  1873,)  and  adopted 
a  resolution,  that  the  matter  of  the  equalization  of  assessments 
be  referred  to  the  committee  on  the  equalization  of  taxes; 
that  on  the  22d  of  August,  1873,  the  committee  made  their 
report  of  their  action  upon  the  subject,  which  was  unanimously 
concurred  in  by  the  board.  We  understand  that  this  adoption 
of  the  report  of  the  committee  was  at  the  same  meeting  of  the 
board  which  was  commenced  to  be  held  on  the  second  Monday 
in  July.  The  equalization  of  the  assessments  thus  made,  was 
made  at  the  time,  in  the  manner,  and  by  the  persons  required 
by  law,  as  has  been  heretofore  expressly  decided  by  this  court. 
Halsey  et  al.  v.  The  People,  supra;  Porter  et  al.  v.  Rochford, 
Roch  Island  and  St.  Louis  R.  R.  Co.  76  111.  561 ;  Beers  v.  The 
People,  83  id.  488. 

It  is  lastly  objected  that  the  town  assessors  did  not  return 
their  assessments  within  the  time  required  by  law.  It  appears 
by  the  record,  that  the  assessors  in  1873  returned  their  assess- 
ments for  that  year,  as  fallows :  North  Chicago,  on  the  4th  of 
August;  West  Chicago,  on  the  7th  of  August;  South  Chicago, 
on  the  12th  of  August;  and  the  assessment  for  North  Chicago ^ 
for  1872  was  returned  on  the  21st  day  of  August.  Under 
the  Eevenue  act  of  1872,  the  assessors  are  required  to  return 
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their  assessment  books  to  the  county  clerk  on  or  before  the 
first  day  of  July.  But  section  280,  of  the  same  act,  provides 
that  a  failure  to  complete  an  assessment  in  the  time  required 
by  the  act  shall  not  vitiate  such  assessment,  but  the  same  shall 
be  as  legal  and  valid  as  if  completed  in  the  time  required  by 
law.     This  last  section  obviates  the  objection. 

Finding  none  of  the  objections  to  be  well  taken,  the  judg- 
ment will  be  afhrmed. 

Judgment  affirmed. 


The  City  of  Morrison 

V. 

Horace  Hinkson. 

1.  Dedication — mai/  he  for  various  purposes.  Property  may  be  dedicated  to 
the  public  for  a  great  variety  of  purposes.  It  may  be  for  the  purposes  of  a 
street,  for  pleasure  grounds,  for  burial  purposes,  or  for  the  location  of  water 
works. 

2.  Same — person  buying  lot  takes  subject  to.  Where  a  person  buys  a  city  lot 
bordering  upon  a  tract  of  land  set  apart  or  dedicated  to  any  public  use,  he 
takes  it  subject  to  all  the  annoyances  incident  to  the  use  of  the  property  for  the 
purpose  of  the  dedication,  no  matter  how  disagreeable  they  may  be. 

3.  Municipal  corporation — when  liable  for  using  street  for  a  water  tank.  The 
erection  of  a  water  tank  in  the  center  of  a  street,  occupying  one-half  of  the 
width  thereof,  and  the  erection  and  operation  of  a  steam  engine  in  connection 
therewith,  even  for  the  purpose  of  supplying  the  city  and  its  residents  with 
water,  is  not  an  use  for  which  the  street  can  appropriately  be  put,  and  the 
owner  of  a  lot  adjoining  does  not  take  subject  to  any  such  easement,  and  may 
maintain  an  action  to  recover  for  any  damages  done  to  his  property  in  conse- 
quence of  such  erection. 

4.  Remedy — when  by  indictment,  and  when  by  civil  actio7i.  Where  the  sole 
cause  of  complaint  is,  that  an  unauthorized  erection  in  a  street  causes  an 
obstruction  of  the  highway,  the  remedy  is  by  indictment  for  the  nuisance, 
but  when  special  damage  is  sustained  in  consequence  thereof,  the  injured 
party's  remedy  is  by  civil  action. 

5.  ■  Evidence— o/  title.  Proof  of  possession  claiming  title  in  fee  is  prima  facie 
evidence  of  such  title. 
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6.  Execution — against  city,  is  error.  Under  our  laws  no  execution  can  law- 
fully be  issued  against  tlie  property  of  a  ciiy.  In  rendering  judgment  against 
a  city  it  is  error  to  award  an  execution. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  W.  W.  Heaton^  Judge^  presiding. 

Mr.  O.  F.  Woodruff,  for  the  appellant. 

Mr.  C.  J.  Johnson,  and  Mr.  Ira  O.  Wilkinson,  for  the 
appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  is  an  action  brought  by  appellee  against  appellant, 
for  injuries  to  his  residence,  situated  on  ground  adjoining 
a  street,  in  which  appellant  has  erected  near  to  the  residence, 
and  operated  by  steam,  water  works  for  raising  water  for  the 
use  of  the  city,  by  which  the  use  of  the  property  of  plaintiff 
was  rendered  less  valuable,  and  the  value  of  the  property 
impaired. 

Appellee,  being  the  owner  of  the  ground  adjoining  the  street, 
built  his  residence  thereon  several  years  before  the  city  com- 
menced the  construction  of  these  works,  and  occupied  the  same 
with  his  family  and  still  continues  to  live  there.  In  1873,  the 
city  erected  in  the  street  a  water  tank  30  feet  in  diameter. 
This  tank  gave  way  and  did  plaintiff  some  damage,  which  was 
adjusted  and  paid  by  the  city.  In  1874  the  city  rebuilt  the  tank, 
and  put  in  a  steam  engine  and  thereby  operated  a  pump.  The 
works  are  located  about  40  feet  from  plaintiff's  house,  and  some 
15  to  20  feet  from  the  line  of  his  grounds.  By  the  use  of  this 
engine  (especially  when  the  wind  is  in  the  east)  smoke  and 
soot  are  cast  in  and  upon  the  residence  to  such  a  degree  as  to 
interfere  seriously  and  materially  with  the  comfort  of  the  oc- 
cupants, and  so  as  to  injure  and  impair  the  value  of  the  prop- 
erty. In  the  circuit  court  the  verdict  and  judgment  were  for 
the  plaintiff,  and  defendant  appeals. 

Appellant  first  insists,  that,  "  owning  the  fee  to  the  public 
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streets  in  the  city/^  appellant  is  not  confined  to  the  mere  right 
to  pass  over  and  upon  them,  '^  *  '''  but  had  lawful  right 
to  erect  and  operate  these  works,  without  responsibility  to  the 
adjoining  proprietor  for  any  injury  necessarily  resulting  there- 
from. 

Property  may  be  dedicated  to  the  public  for  a  great  variety 
of  purposes.  It  may  be  for  the  purposes  of  a  street;  it  may 
be  for  pleasure  grounds;  it  may  be  for  burial  purposes;  it 
may  be  for  the  location  of  water  works. 

Where  a  person  buys  a  city  lot  bordering  upon  a  tract  of 
ground  set  apart  or  dedicated  to  any  public  use,  he  takes  it  sub- 
ject to  all  the  annoyances  incident  to  the  use  of  the  property  for 
the  purpose  of  the  dedication.  If  his  lot  borders  upon  a  tract 
set  apart  for  a  place  of  burial,  no  matter  how  disagreeable  it 
may  be  to  live  in  such  position,  he  takes  it  subject  to  that  dis- 
advantage. If  he  buys  his  lot  adjoining  a  street,  he  takes  it 
subject  to  the  right  of  the  public  to  use  "the  street  for  all  the 
appropriate  purposes  of  a  street.  And  this  is  so,  whether  the 
fee  of  the  street  be  in  the  municipal  corporation,  or  in  the  State, 
or  in  the  adjoining  proprietor;  for  the  fee  in  such  case  is  held 
for  the  use  of  the  public  as  a  stre^  wdth  all  of  its  incidents. 

But  it  is  not  conceived  that  the  erection  of  a  water  tank  in 
the  centre  of  the  street,  occupying  one-half  of  the  width  there- 
of, and  the  erection  and  operation  of  a  steam  engine  in  con- 
nection therewith,  even  for  the  purpose  of  supplying  the  city 
and  the  residents  thereof  with  water,  is  one  of  the  uses  of  a 
street  as  such,  for  which  the  ground  maybe  appropriately  used 
under  a  dedication  thereof  as  a  street.  The  owner  of  a  lot 
adjoining  a  street  does  not  take  the  same  subject  to  any  such 
easement.  In  this  case  the  proofs  do  not  show  in  whom  the 
fee  of  the  street  is  vested.  It  is  plain  that  the  plaintiff  in  this 
action,  upon  the  conceded  facts  of  the  case,  is  entitled  to  dam- 
ages for  the  injury  his  property  has  suffered. 

It  is  insisted  that  the  grievance  must  be  redressed,  if  griev- 
ance it  be,  by  a  public  prosecution,   and  not  by  a  private 
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action.  If  the  sole  cause  of  complaint  consisted  in  the  obstruc- 
tion of  the  highway,  where  the  plaintiiF  had  suffered  no  special 
damages  from  the  obstruction,  this  doctrine  might  be  invoked, 
but  it  has  no  application  to  the  case  here  presented. 

The  position  of  appellant,  that  appellee  did  not  prove  title,  is 
not  tenable.  Proof  of  possession  claiming  title  in  fee,  is  pri7na 
facie  proof  of  such  title. 

The  declaration  we  think  sufficiently  specific  as  to  the  injury 
complained  of. 

It  was  error,  however,  to  award  an  execution  against  appellant. 
No  execution  can,  under  our  laws,  be  law^fully  issued  against 
the  property  of  a  city.  The  judgment  of  the  circuit  court 
awarding  an  execution  is  reversed,  and  in  all  other  respects 
the  judgment  is  affirmed,  and  the  cause  must  be  remanded,  that 
the  judgment  so  modified  may  be  enforced  according  to  law. 
Each  party  must  pay  his  own  costs  in  this  court. 

Judgment  affirmed  in  part,  and  in  part  reversed. 


John  T.  Matthews  et  al. 

V. 

The  Board  of  Commissioners  of  Cook  County. 

Contract — acceptance  of  proposition  hy  county  hoard — reconsideration.  During 
the  existence  of  a  standing  rule  of  the  board  of  commissioners  of  Cook  county, 
allowing  a  reconsideration  of  motions,  but  limiting  it  to  two  business  days 
after  the  vote,  the  board  accepted  a  proposal  of  a  party  for  the  sale  of  land  for 
a  hospital,  but  on  the  second  business  day  thereafter,  there  being  two  adjourn- 
ments, the  vote  of  acceptance  was  reconsidered,  and  the  board  left  the  matter 
with  its  committee:  Held,  that  the  vote  of  acceptance,  under  the  rule,  was 
subject  to  reconsideration,  and  that  it  having  been  reconsidered,  there  was  no 
binding  contract  to  be  enforced. 

Appeae  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 
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This  was  a  bill,  filed  by  the  complainants  to  compel  the 
county  of  Cook,  through  the  defendants,  its  board  of  commis- 
sioners, to  deliver  to  the  complainants  bonds  of  Cook  county 
to  the  amount  of  $158,750,  in  pursuance  of  what  they  claim 
to  have  been  a  purchase  by  Cook  county  from  them  of  certain 
property,  situated  in  the  city  of  Chicago,  designed  for  hospital 
purposes.  The  facts  are  these:  On  June  30,  1873,  the  board 
of  commissioners  of  Cook  county  instructed  its  committee  on 
hospitals  to  advertise  for  proposals  for  ground  for  a  new 
county  hospital,  in  accordance  with  former  resolutions  of  the 
board.  On  July  7,  1873,  the  committee  on  hospitals  caused 
to  be  inserted  in  certain  daily  newspapers  in  Chicago  an  adver- 
tisement, that,  by  order  of  the  board  of  commissioners  of  Cook 
county,  sealed  proposals  would  be  received  until  the  18th  day 
of  July,  1873,  for  the  sale  of  real  estate  containing  in  one  body 
not  less  than  one,  nor  more  than  five  acres,  adjoining  each 
other,  situated  within  certain  described  limits  in  the  city  of 
Chicago — the  committee  reserving  the  right  to  reject  any  and 
all  bids — the  advertisement  being  signed  by  the  committee  on 
hospitals. 

Subsequently,  in  answer  to  theadvertisement,  the  complain- 
ants submitted  their  proposal  to  sell  the  property  located  on 
the  north-west  corner  of  Ashland  avenue  and  Twelfth  street, 
and  known  as  Sweet's  subdivision  of  blocks  18,  19  and  20,  in 
Assessors'  division  of  the  east  half  of  the  south-east  quarter 
of  section  18,  town  39  north,  range  14,  upon  the  following 
terms:  Block  20,  containing  3J  acres,  more  or  less,  for 
$50,000;  block  19,  containing  3J  acres,  more  or  less,  for 
$55,000;  and  the  whole  subdivision  for  $180,000.  To  Avhich 
proposal  was  attached  the  original  map  or  plat  of  Sweet's  sub- 
division of  said  block. 

On  the  21st  day  of  July,  1873,  at  a  meeting  of  said  county 
board,  such  proposal,  together  with  others,  was  opened,  and 
referred  by  the  board  to  a  joint  committee  thereof,  composed 
of  the  committees  on  hospitals  and  public  service.     At  a  meet- 
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ing  of  the  county   board^  held  August  18,    1873,   such  joint 
committee  submitted  the  following  report: 

"  Your  Joint  Committee  on  Hospitals  and  Public  Service, 
to  whom  were  referred  sundry  bids  or  proposals  for  hospital 
grounds,  having  had  the  same  under  advisement,  beg  leave  to 
report  that  we  have  examined  the  several  pieces  of  land  offered, 
situated  within  the  prescribed  boundaries. 

Proposals  for  Hospital  Grounds. 


Offered  by — 

Location. 

Acres. 

Price. 

»         *          '»          »         ii 

3.  T.  F.  Baldwin  -   -   - 

4.  J.  T.  Matthews  &  Co. 

*                  i-c                    *                    iif                  9i 

19.  Henry  E.  Marble  -  - 

i-J                         *                         {-c                        *                         Jif                        V 

Cor,  Harrison   and  Wood  sts.  -  - 

'•      Ashland  av.  and  Twelfth  st. 

*          *          *          «          *          * 

Polk,  Loomis  and  Laflin  sts. 

12.60 

10 

13^ 

$130,000 
180,000 

-:ic-          ■;::-             -:;-r 

160,000 

"  Proposals  marked  3,  4  and  19  were,  in  the  estimation  of 
your  committee,  deemed  the  most  suitable  for  the  purposes 
intended.  After  a  careful  investigation,  your  committee  have 
come  to  the  unanimous  conclusion  of  recommending  the  pur- 
chase of  the  lot  at  the  corner  of  Ashland  avenue  and  Twelfth 
street,  marked  No.  4,  and  especially  since  the  parties  offering 
the  same  will  accept  therefor  the  sum  of  $158,750  in  county 
bonds,  at  par. 

"  Respectfully  submitted. 

Thos.  Loneegak, 

John  Jones, 
John  Herting, 
John  Crawford, 

Joint  Committee  J' 

— Which  report  was  then  concurred  in,  by  a  vote  of  nine  to 
six,  the  board  of  commissioners  of  Cook  county  comprising 
fifteen  members.  The  complainants  signed  an  agreement,  in 
writing,  agreeing  to  let  the  county  have  the  property  in  accord- 
ance with  the  terms  of  the  report  of  the  committee,  which 
agreement  was  given  to  the  committee,  read  before  the  board, 
and  filed  with  its  clerk.     The  board  then  took  a  recess  from 
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August  18th  to  August  22d,  on  which  last  named  date,  after 
transacting  some  business,  it  again  adjourned  to  August  25th. 
On  said  25th  day  of  August,  1873,  at  a  meeting  of  the  board, 
pursuant  to  the  adjournment,  one  of  the  commissioners,  who, 
on  the  18th,  had  voted  with  the  majority  to  concur  in  the 
report,  moved  a  reconsideration  of  the  action  of  the  board  in 
relation  to  the  location  of  the  hospital,  which  was  sustained  by 
a  vote  of  eight  to  seven,  and  the  further  motion  was  sustained 
that  the  matter  of  site  for  hospital  be  recommitted  to  the  com- 
mittee, and  that  they  have  power  to  locate  the  said  hospital 
within  any  suitable  place  in  the  county. 

December  5,  1871,  the  board  of  commissioners  of  Cook 
county  adopted  as  one  of  its  standing  rules  the  following : 
^^A  member  of  the  majority,  only,  may  move  a  reconsideration, 
but  no  such  motion  shall  be  in  order  after  the  expiration  of 
two  business  days.^^  This  rule,  with  others,  was  printed  and 
published,  and  was  in  full  force  during  the  year  1873,  as  well 
as  before  and  since. 

The  court  below,  upon  final  hearing,  dismissed  the  bill,  and 
the  complainants  appealed.  , 

Mr.  Sidney  Smith,  and  Mr.  Homer  Cook,  for  the  appel- 
lants. 

Mr.  John  M.  Rountree,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

.  Appellants  insist  that  the  action  of  the  board  of  commission- 
ers of  Cook  county,  on  the  18th  day  of  August,  1873,  in  their 
concurrence  in  the  report  of  their  committee,  constituted  an 
acceptance  of  appellants'  proposal  for  the  sale  of  the  land, 
whereby  there  was  formed  a  binding  and  absolute  contract  on 
the  part  of  the  county  to  take  the  property  upon  the  terms 
proposed,  and  which  it  was  incapable  afterward  of  annulling. 
i  To  determine  the  character  of  such  alleged  acceptance  of 
the  offer  of  sale,  we  are  not  to  look  only  to  the  vote  of  concur- 
38—87  III. 
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rence  in  the  report  of  the  committee^  but  to  view  it  in  connec- 
tion with  the  vote  of  reconsideration  of  its  doings,  the  right  of 
which  was  a  rule  of  action  with  the  board  of  commissioners. 
Thus  viewedj  the  action  of  the  board  of  commissioners  on  the 
18th  of  August,  187e3,  was  not  an  absolute,  final  acceptance  of 
appellants'  proposition  of  sale,  but  it  was  an  acceptance  in  view 
of  the  board  of  commissioners'  established  mode  of  action,  and 
as  liable  to  be  affected  and  controlled  in  accordance  therewith 
— that  is,  it  was  a  qualified  acceptance,  subject  to  be  reconsidered 
under  the  standing  rule  of  the  board  in  that  regard.  But  for 
such  a  rule  being  in  existence,  the  action  of  the  board  on  the 
18th  of  August  might  have  been  different  from  what  it  was, 
more  deliberate,  better  considered,  with,  perhaps,  different 
result.  We  regard  this  rule  of  the  transaction  of  the  business 
of  the  board  as  entering  into  and  marking  the  character  of  the 
acceptance  of  the  proposal  of  sale  on  the  18th  of  August,  1873, 
making  it  subject  to  reconsideration,  and  liable  to  be  set  aside 
under  the  rule. 

In  accordance  with  the  rule  of  the  board,  on  the  second 
business  day  after  the  18th  of  August,  the  board  reconsidered 
their  action  had  on  the  last  named  day  in  relation  to  the  loca- 
tion of  the  hospital,  and  recommitted  to  their  committee  the 
matter  of  a  site  for  the  same,  giving  them  power  to  locate  the 
hospital  within  any  suitable  place  in  the  county.  This  we 
regard  as  an  entire  undoing  of  the  action  of  the  board  on  the 
18th  of  August  in  relation  to  hospital  grounds,  and  as  leaving 
no  contract  of  the  countv  in  regard  thereto  to  be  enforced. 
As  already  indicated,  we  regard  such  subsequent  action  as 
warranted  under  the  rule  of  the  board. 

The  decree  dismissing  the  bill  is  affirmed. 

Decree  affirmed.  ■ 
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William  Speight  et  al. 

V. 

The  People  ex  rel.  the  County  Collector. 

1,  Practice  in  Supreme  Court — opinions  at  length  upon  questions  already 
decided.  It  is  not  the  duty  of  this  court,  when  it  has  reached  a  conclusion  with 
which  it  is  satisfied,  upon  any  given  question  affecting  a  class  of  cases,  to 
answer  at  length,  and  expose  what  it  may  deem  a  fallacy  in  every  subsequent 
argument  in  which  counsel  may  imagine  they  have  successfully  demonstrated 
the  inaccuracy  of  the  conclusion  which  the  court  has  announced.* 

2.  Practice — objection  to  a  particular  tax — when  it  should  he  made  specifically 
in  the  court  below.  For  the  purpose  of  review  in  this  court,  where  taxes  for 
several  distinct  purposes  are  involved  in  objections  made  to  the  rendering  of 
judgment  for  delinquent  taxes,  if  it  is  desired  to  question  the  validity  of  any 
particular  tax,  as,  a  tax  for  school  purposes,  that  particular  tax  must  be  spe- 
cifically objected  to  in  the  court  below.  A  mere  general  objection  to  all  the 
taxes  will  not  avail. 

*NoTE  BY  THE  REPORTER:  A  similar  question  arose  in  the  Supreme  Court 
of  California,  in  1859,  in  the  case  of  Houston  v.  Williams  et  al.  13  California 
Reports,  24.  Mr.  Justice  Field  delivered  the  opinion  of  the  court,  Terry, 
Chief  Justice,  concurring: 

At  the  present  term,  the  judgment  in  this  case  was  reversed,  without  any 
opinion  being  given  setting  forth  the  reasons  for  the  reversal.  The  appellant 
now  moves  the  court  to  file  an  opinion,  and  cites  section  69  of  the  statute  of 
May  15,  1854,  amending  the  Practice  act,  which  provides,  that  "all  decisions 
given  upon  an  appeal,  in  any  appellate  court  of  this  State,  shall  be  given  in 
writing,  with  the  reason  therefoi',  and  filed  with  the  clerk  of  the  court,"  except 
in  cases  tried  in  the  county  court,  on  appeal  from  a  justice's  court.  The  pro- 
visions of  the  statute  had  not  been  overlooked  when  the  decision  was  rendered. 
It  is  but  one  of  many  provisions  embodied  in  different  statutes,  by  which  con- 
trol over  the  judiciary  department  of  the  government  has  been  attempted  by 
legislation.  To  accede  to  it  any  obligatory  force,  would  be  to  sanction  a  most 
palpable  encroachment  upon  the  independence  of  this  department.  If  the 
power  of  the  legislature  to  prescribe  the  mode  and  manner  in  which  the  judi- 
ciary shall  discharge  their  official  duties  be  once  recognized,  there  will  be  no 
limit  to  the  dependence  of  the  latter.  If  the  legislature  can  require  the  rea- 
sons of  our  decisions  to  be  stated  in  writing,  it  can  forbid  their  statement  in 
writing,  and  enforce  their  oral  announcement,  or  prescribe  the  paper  upon 
which  they  shall  be  written,  and  the  ink  which  shall  be  used;  and  yet  no  sane 
man  will  justify  any  such  absurd  px-etension;  but  where  is  the  limit  to  this 
power,  if  its  exercise,  in  any  particular,  be  admitted? 

The  truth  is,  no  such  power  can  exist  in  the  legislative  department,  or  be 
sanctioned  by  any  court  which  has  the  least  respect  for  its  own  dignity  and 
independence.  In  its  own  sphere  of  duties,  this  court  can  not  be  trammeled 
by  any  legislative  restrictions.  Its  constitutional  duty  is  discharged  by  the 
rendition  of  decisions. 

The  legislature  can  no  more  require  this  court  to  state  the  reasons  of  its 
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3.  School  taxes — bi/  whom  to  be  levied — constitutional  limitation.  There  is 
no  limit  in  the  constitution  to  the  power  of  the  legislature  in  providing  for  the 
formation  of  school  districts,  nor  in  prescribing  who  shall  or  shall  not  be 
empowered  with  the  levy,  collection  and  custody  of  school  taxes.  These  are 
wholly  within  the  discretion  of  the  legislature. 

4.  So,  although  the  General  Assembly  nlay  require  the  boundary  lines  of 
cities  to  be  adopted  as  lines  for  the  formation  of  school  districts,  and  that  city 
ofl&cers  shall  perform  the  duties  of  school  officers,  such  officers  will,  in  the  exer- 
cise of  their  different  functions,  represent  the  corporations  to  which  those 
functions  respectively  appertain — those  belonging  to  the  city,  under  its  charter, 
in  the  one  case,  and  those  relating  to  schools,  under  the  school  law,  in  the 
other. 

•5.  Same — what  regarded  as  school  laws.  As  affecting  the  power  of  a  city 
council  to  levy  taxes  for  free  school  purposes,  under  a  charter  which  vests  in 
the  city  officers  the  control  over  such  schools  within  the  territorial  -limits  of 
the  city,  all  laws,  whether  in  city  charters  or  elsewhere,  upon  that  subject, 
may  be  regarded  simply  as  school  laws,  and  as  a  part  of  the  law  designed  to 
execute  the  mandate  of  the  constitution  in  respect  to  a  free  school  system, 

6.  Same — as  to  a  local  or  special  law,  in  respect  to  the  levying  of  taxes  for  school 
purposes.  The  constitutional  prohibition  that  the  General  Assembly  shall  not 
pass  any  local  or  special  law  providing  for  the  management  of  common  schools, 
does  not  operate  to  prevent  the  levying  of  taxes  for  school  purposes,  and  the 
custody  of  the  funds  when  the  taxes  are  collected,  by  different  officers  in  a 
city  than  those  discharging  these  duties  in  other  localities.  There  is  a  dis- 
tinction, in  this  regard,  between  the  establishing  of  a  school  and  providing  for 
its  support,  and  its  management  or  conduct  when  established  and  supported. 

decisions,  than  this  court  can  require,  for  the  validity  of  the  statutes,  that  the 
legislature  shall  accompany  them  with  the  reasons  for  their  enactment.  The 
principles  of  law  settled  are  to  be  extracted  from  the  records  of  the  cases  in 
which  the  decisions  are  rendered.  The  reports  are  full  of  adjudged  cases  in 
which  opinions  were  never  delivered.  The  facts  are  stated  by  the  Reporter, 
with  the  points  arising  thereon,  and  are  followed  by  the  judgments  i^endered; 
and  yet  no  one  ever  doubted  that  the  courts,  in  the  instances  mentioned,  were 
discharging  their  entire  constitutional  obligations.         '*'         -'■     -    * 

The  opinions  of  the  judges,  setting  forth  their  reasons  for  their  judgments, 
are,  of  course,  of  great  importance  in  the  information  they  impart  as  to  the 
principles  of  law  which  govern  the  court,  and  should  guide  litigants;  and 
riglit-minded  judges,  in  important  cases, — when  the  pi^essure  of  other  business 
will  permit, — will  give  such  opinions.  It  is  not  every  case,  however,  which 
will  justify  the  expenditure  of  time  necessary  to  write  an  opinion.  Many 
cases  involve  no  new  principles,  and  are  appealed  only  for  delay.  It  can 
serve  no  purpose  of  public  good  to  repeat  elementary  principles  of  law  which 
have  never  been  questioned  for  centuries. 

The  court  must,  therefore,  exercise  its  own  discretion  as  to  the  necessity 
of  giving  an  opinionnpon  pronouncing  judgment,  and  if  one  is  given,  whether 
it  shall  be  orally  or  in  writing.  In  the  exercise  of  that  discretion,  the  authority 
of  the  court  is  absolute.    The  legislative  department  is  incompetent  to  touch  it. 

The  motion  was  denied. 
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Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
Martin  K.  M.  Wallace,  Judge,  presiding. 

Application  was  made,  in  the  court  below,  by  the  county  col- 
lector of  Cook  county,  for  judgment  against  certain  real  estate, 
owned  by  different  persons,  for  unpaid  taxes  for  the  year  1875 
and  prior  years.  Various  objections  were  interposed  by  the 
owners,  which  were  overruled  by  the  court,  and  judgment 
was  entered.  Many  of  the  owners  appealed  to  this  court,  and 
the  several  records  presenting  the  same  questions  are  consid- 
ered in  one  opinion. 

Mr.  Edward  Roby,  for  the  appellants,  among  other  ques- 
tions presented,  objected  that  the  levy  of  the  tax  for  school 
purposes  by  the  city  of  Chicago  was  unauthorized  by  law,  and 
void.  The  counsel  insisted  that  the  control  of  schools  and  levy 
of  taxes  therefor  was  not  vested  in  the  city  council,  but  in  the 
board  of  school  directors,  or  other  special  corporations  created 
by  the  school  laws  solely  to  take  charge  of  the  subject  of 
education  within  their  jurisdiction.  The  power,  in  this  regard, 
given  in  the  city  charter  of  1863,  ceased  to  exist  upon  the  city 
of  Chicago  becoming  incorporated  under  the  general  law,  in 
April,  1875,  and  thereafter  the  entire  control  of  schools  and 
taxation  for  school  purposes  was  vested  in  a  class  of  officers 
separate  from  the  municipal  government,  as  provided  in  the 
school  law. 

Mr.  John  Borden,  and  Mr.  John  P.  Wilson,  also,  for  the 
appellants. 

Mr.  Francis  Adams,  Mr.  John  M.  Rountreb,  Mr.  Wil- 
liam H.  Holden,  and  Messrs.  Kretzinger  &  Yeeder,  for 
the  appellees. 

Mr.  Consider  H.  Willett,  for  the  Village  of  Hyde  Park. 

Per  Curiam  :  The  questions  raised  upon  these  records  have 
been  passed  upon  in  Law  v.  The  People,  ante,  p.  385,  Martin 
V.  The  Feoj)le,  ante,  p.  524,  and  other  cases  decided  at  the  pres- 
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eiit  term ;  and  we  deem  it  unnecessary  to  enter  upon  any  addi- 
tional discussion. 

The  judgment  for  the  city  taxes,  and  taxes  to  entertain 
visitors,  held  invalid  in  Law  v.  The  People,  supra,  must  be 
reversed,  and  as  to  the  other  taxes  the  judgment  must  be 
affirmed. 

Judgment  affirmed  in  part  and  in  part  reversed. 

Subsequently,  a  petition  for  a  rehearing  was  filed,  on  behalf 
of  the  appellants. 

Mr.  Edward  Roby,  for  the  petitioners,  cited : 

Kev.  Stat.  329,  sec.  16.  "In  the  decision  of  cases  submit- 
ted to  the  Supreme  Court,  the  opinions  of  the  justices  shall  be 
delivered  in  writing,  and  filed  with  the  other  papers.  Such 
opinions  shall  also  be  spread  at  large  upon  the  records  of  the 
court.^' 

It  is  implied  from  this  section,  that  the  court  is  required 
to  try,  consider  fully,  and  by  judicial  ascertainment  of  the 
law  to  decide  all  cases  submitted  to  it,  and  the  opinion  of  each 
justice,  either  jointly  with  the  others  or  separate,  upon  each 
issue  submitted,  and  necessary  to  a  decision  of  the  case,  shall 
be  stated  upon  the  records  of  the  court.  The  law  makers  have 
deemed  this  necessary  to  the  security  of  justice. 

Const.,  art.  2,  sec.  19.  "Every  person  ought  to  find  a 
certain  remedy  in  the  laws  for  all  injuries  and  wrongs  which 
he  may  receive  in  his  person,  property  or  reputation.  He 
ought  to  obtain,  by  law,  right  and  justice  freely,  and  without 
being  obliged  to  purchase  it,  completely  and  without  denial, 
promptly  and  without  delay.^^ 

Beneath  these  sections  each  judge  has  subscribed  this  oath : 
"  That  I  will  support  the  constitution  of  the  United  States 
and  the  constitution  of  the  State  of  Illinois,  and  that  I  will 
faithfully  discharge  the  duties  of  the  office  of  judge  of  the 
Supreme  Court  of  the  State  of  Illinois,  according  to  the  best 
of  my  ability.^'     (Rev.  Stat.  328,  sec.  6.) 

Only  on   these   conditions,   voluntarily  assumed  by  oath, 
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have  the  men  who  administer  been  let  into  the  office  of  judges  ; 
the  rights  of  suitors  and  the  duties  of  judges  are  measured  by 
the  same  law.  Under  that  fundamental  law  these  cases  were 
presented,  and  the  issues  were  made  up,  on  objections  urged 
against  seven  several  kinds  of  taxes,  and  against  the  whole 
assessment,  upon  each  of  which  judicial  decision  must  be 
made,  and  definite  opinions  entertained  by  every  judge  sitting 
in  the  case,  capable  of  being  expressed  in  writing,  before  a 
lawful  judgment  can  be  rendered  against  the  appellants,  affirm- 
ing  the  judgment  of  the  court  below. 

Per  CuKiAM:  We  are  unanimously  of  opinion  that  a  re- 
hearing in  the  present  case  should  be  denied. 

Our  views  upon  the  principal  questions  have  been  else- 
w^here  expressed,  and  we  do  not  deem  it  necessary  to  repeat 
them  here.  If  we  have  Been  so  unfortunate,  in  the  opinions 
filed,  as  to  not  make  ourselves  clearly  understood,  or  to  use 
satisfactory  arguments  in  vindication  of  the  conclusions  reached, 
we  have  no  reason  to  suppose  that  we  would  be  more  fortunate 
if  we  should  repeat  them  here. 

Without  great  injustice  to  other  interests,  it  is  impossible 
that  our  whole- time  shall  be  given  to  a  single  class  of  ques- 
tions, and  we  have  not,  therefore,  deemed  it  our  duty,  when 
we  have  reached  a  conclusion  with  which  we  are  satisfied,  upon 
any  given  question  affecting  a  class  of  cases,  to  answer,  at 
length,  and  expose  what  we  deem  a  fallacy  in  every  subsequent 
argument  in  which  counsel  may  imagine  they  have  successfully 
demonstrated  the  inaccuracy  of  our  conclusions. 

We  omitted  in  the  former  opinion  to  say  anything  upon  the 
validity  of  the  school  tax,  because,  from  the  abstract  furnished 
L  by  counsel,  we  were  unable  to  discover  that  question  had  been 
""  raised  in  the  court  below. 

The  only  objection  under  which  it  can  be  claimed  to  have 
been  included,  was  the  general  one,  embracing  the  validity  of 
all  taxes.  This  we  did  not  think  was  specific  enough.  We 
thought  it  due  to  the  court  below^  that  its  attention  should 


600  Speight  et  al.  v.  The  People  ex  rel.      [Sept.  T. 

Opinion  of  the  Court. 

have  been  called  to  this  particular  tax.  But,  waiving  this, 
we  have  considered  the  question  in  another  case,  where  the 
opinion  has  not  yet  been  filed,  as  well  as  in  the  present  case 
since  reading  the  petition  for  rehearing,  and  we  are  of  opinion 
the  objection  is  untenable. 

The  const.,  art.  8,  sec.  1,  directs  that  "the  General  Assembly 
shall  provide  a  thorough  and  efficient  system  of  free  schools, 
whereby  all  children  in  this  State  may  receive  a  good  com- 
mon school  education. ^^  There  is  no  limitation  in  that  or  any 
other  article  as  to  the  agencies  the  State  shall  adopt  in  pro- 
viding this  system.  There  is,  it  is  true,  a  limitation  in  art.  9, 
sec.  12,  as  to  the  amount  of  indebtedness  a  school  district  may 
contract;  and  in  several  other  clauses  may  be  found  references 
to  school  districts,  likewise  recognizing  them  as  subdivisions 
of  territory  for  school  purposes,  but  there  is  no  attempt  to 
limit  the  legislature  in  providing  for  the  formation  of  school 
districts,  nor  in  prescribing  who  shall  or  shall  not  be  empow- 
ered with  the  levy,  collection  and  custody  of  school  taxes. 
The  General  Assembly,  in  accordance  with  a  well  settled  canon 
of  construction  of  legislative  powers,  may,  therefore,  act,  in 
these  respects,  at  its  discretion,  and  prescribe  such  mode  for 
the  formation  of  school  districts,  and  designate  such  persons  for 
the  levying,  collecting  and  having  the  custody  of  school  taxes,  as 
it,  alone,  shall  consider  most  conducive  to  the  public  interests. 

In  this  view,  we  think  the  question  of  whether  the  sections 
of  the  old  city  charter,  relating  to  schools,  are  to  be  regarded 
as  repealed,  by  virtue  of  the  adoption  by  the  city  of  the  gen- 
eral law,  or  as  still  existing,  may  be  waived,  and  that  all  laws, 
whether  in  city  charters  or  elsewhere,  designed  to  aifect  free 
schools,  may  be  regarded  simply  as  school  laws — as  a  part  of 
the  law  intended  to  carry  out  the  mandate  of  art.  8,  sec.  1,  of 
the  constitution.  And  although  they  may  require  the  bound- 
ary lines  of  cities  to  be  adopted  as  lines  for  the  formation  of 
school  districts,  and  that  city  officers  shall  perform  the  duties 
of  school  officers,  yet  this  is  for  convenience  only,  and  the 
districts  thus  to  be  formed,  and  the  officers  thus  required  to 
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perform  duties^  are  to  be  regarded  simply  as  agencies  selected 
by  the  State  to  provide  a  system  of  free  schools.  Although 
the  limits  and  officers  of  the  two  corporations  (that  for  strictly 
city  purposes  and  that  for  the  purpose  of  providing  free 
schools)  are  the  same,  their  purposes  and  objects  are  different, 
and  they  are,  in  fact,  separate  and  distinct  corporations.  The 
one  has  its  existence  and  is  limited  in  the  powers  it  may  exer- 
cise by  its  charter,  proper;  the  other  by  the  school  kiw. 

But  sec.  22,  art.  4,  of  the  constitution,  prohibits  the  General 
Assembly  from  passing  any  local  or  special  law  providing  for 
the  management  of  common  schools,  and  it  is  thought  this 
must  prevent  the  levying  of  taxes  for  school  purposes,  and  the 
custody  of  the  funds  when  the  taxes  are  collected,  by  different 
officers  in  the  city  than  those  discharging  these  duties  in  other 
localities. 

It  must  be  noticed  that  the  language  of  this  clause  is  much 
less  comprehensive  than  that  of  art.  8,  sec.  1.  There,  a  sydem 
of  free  schools,  not  merely  the  management  of  free  schools,  is 
required  to  be  provided;  and  had  it  been  intended  no  local  or 
special  law  should  be  enacted  for  that  purpose,  it  is  most  nat- 
ural and  probable  that  it  would  have  been  so  said.  If,  how- 
ever, we  shall  assume  that  was  not  the  proper  place  for  a 
restrictive  clause,  then  why  not  say  in  art.  4,  sec.  22:  ^Hhe 
General  Assembly  shall  pass  no  local  or  special  law  in  relation 
to  common  schools,^^  if  this  was  intended?  This  could  have 
left  no  doubt,  and  is  the  plainest  and  most  usual  way  of  ex- 
pressing such  an  idea. 

"VYe  must  assume  that  the  word  ^^ management^'  was  not 
unadvisedly  or  accidentally  used,  and  that  it  relates  to  the 
conduct  of  the  school  in  imparting  instruction. 

To  establish  a  school  and  provide  the  necessary  funds  for 
its  support,  is  one  thing ;  its  management  or  conduct,  when 
established  and  supported,  another  and  quite  different  thing. 

If  we  are  not  in   error   in   this  view,  the  levy  of  taxes  for 

the  support  of  schools,  as  the  levy  was  here  made,  is  not  Avithin 

the  prohibition  of  the  constitution. 

Rehearing  denied. 
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The  Worcestee  National  Bank 

V. 

Prentiss  D.  Cheeney. 

1.  Recording  law — deed  filed  for  record  and  wiihdraw7i,  affords  no  notice. 
Where  a  party  presents  a  deed  of  trust  to  the  recorder,  who  indorses  it  as 
"  filed  for  record,"  .and  the  party  immediately,  and  before  any  entry  is  made 
in  relation  thei-eto,  withdraws  it  for  the  alleged  purpose  of  having  a  govern- 
ment stamp  placed  on  it,  and  it  is  not  returned  for  record  for  more  than  a 
month  afterwai-ds,  the  first  filing  is  not  sufficient  to  give  constructive  notice  of 
the  existence  of  the  deed. 

2.  An  instrument,  to  become  constructive  notice,  must,  in  good  faith,  be 
filed  for  record  and  left  with  the  proper  officer  for  that  purpose.  His  file-mark 
is  not,  in  and  of  itself,  constructive  notice,  but  evidence  only  that  the  proper 
stejDS  have  been  taken  to  give  constructive  notice,  which  may  be  shown  to  have 
been  indorsed  through  fraud  or  mistake. 

3.  Evidence — to  prove  existence  of  a  record.  The  existence  of  a  record  can 
not  be  proved  by  merely  balancing  probabilities.  If  in  existence,  it  proves 
itself,  and  if  not  to  be  found,  the  presumption  is,  it  never  existed,  and  those 
who  affirm  its  prior  existence  must  show  clearly  and  satisfactorily  that  fact. 

4.  Attachment — when  no  lien  against  rights  of  others.  Where  no  certificate 
of  the  levy  of  an  attachment  upon  real  estate  is  filed,  the  attachment  and  levy 
will  create  no  lien  as  against  bona  fide  creditors  and  purchasers  of  the  debtor 
without  notice. 

6.  Consideration — -forbearance  and  extension  of  time  of  payment.  The  for- 
bearance of  a  creditor,  and  his  extension  of  the  time  of  payment  of  the  debt, 
constitute  a  sufficient  consideration  to  support  an  assignment  of  notes  secured 
by  deed  of  trust  to  the  creditor  by  a  member  of  the  firm  indebted. 

6.  Promissory  note — indorsee  taking  as  collateral  security,  is  protected.  A 
creditor  who  takes  a  promissory  note  indorsed  to  him  before  its  maturity,  either 
in  payment  of  his  debt,  or  as  a  security  for  his  debt,  will  be  protected,  and  will 
hold  the  same  free  from  latent  defenses  on  the  part  of  the  maker. 

7.  Same — subsequent  notice  does  not  affect  rights  of  indorsee.  Where  a  party 
takes  a  note  by  assignment  before  its  maturity,  which  is  secured  by  deed  of 
trust  on  real  estate,  and  without  notice  of  any  defense  or  equity,  the  assign- 
ment will  carry  with  it  the  security,  and  his  rights  will  be  fixed,  and  can  not 
be  affected  by  any  subsequent  notice  or  information. 

8.  Witness — credibility.  Where  a  party,  who  had  indorsed  notes  secured 
by  trust  deed,  to  his  ci'editor  as  collateral  security,  testified  that  the  agent  of 
the  creditor,  before  the  transfer,  informed  him  that  the  property  in  the  trust 
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deed  had  been  attached;  that  he,  the  witness,  was  afraid  the  agent  would  get  a 
dispatch  showing  the  property  attached,  before  he  could  get  him  to  take  the 
notes,  and  that  he  then  informed  the  agent  of  the  fact  he  was  anxious  to  con- 
ceal, it  was  held,  that  the  witness'  testimony,  even  uncontradicted,  was  so  ab- 
surd as  not  to  be  relied  on. 

9.  Fraudulent  conveyance — notice  of  fact  to  two  opposinff  claimants.  Where 
a  person,  making  a  loan  to  another,  has  knowledge  that  the  property  of  the 
latter  is  in  the  name  of  his  brother-in-law,  to  defraud  creditors,  he  is  in  no 
better  position  than  a  creditor  of  the  same  party  who  takes  from  him,  by  assign- 
ment, notes  given  by  the  brother-in-law  secured  by  a  deed  of  trust  upon  such 
property,  who  also  has  notice  of  the  fact  that  the  property  was  kept  in  the 
name  of  the  brother-in-law,  to  defraud  creditors,  in  a  contest  between  the  two 
creditors  as  to  their  right  to  hold  such  property  in  payment  of  their  several 
debts. 

10.  National  banks — right  to  take  real  estate  security.  The  prohibition  in 
the  laws  of  Congress  against  national  banks  taking  security  for  loans  on  real 
estate,  does  not  extend  to  mortgages  made  in  good  faith  by  way  of  security  for 
debts  previously  contracted,  and  they  may  take  the  assignment  of  notes  secured 
by  tinist  deed  on  real  estate  as  collateral  security  for  pre-existing  debts  due 
them. 

11.  Deed  of  trust — giving  neio  notes  daps  not  discharge.  Where  a  member 
of  a  firm  which  was  indebted  to  a  bank,  took  up  the  indebtedness  of  the  firm 
by  giving  his  individual  notes  in  its  stead,  with  the  express  agreement  that 
the  notes  and  deed  of  trust  of  such  member,  then  held  by  the  bank  as  "collat- 
eral security  for  the  indebtedness  of  the  firm,  should  remain,  and  be  held  as 
collateral  security  for  the  payment  of  such  member's  note,  it  was  held,  that  this 
did  not  discharge  the  lien  of  the  deed  of  trust. 

12.  Subrogation — to  rights  of  prior  incumbrances  paid.  Where  a  party, 
secured  in  his  debt  by  deed  of  trust  upon  real  estate,  advances  money  to  dis- 
charge prior  liens  on  the  same  property,  to  protect  his  own  security,  he  will  be 
entitled  to  be  subrogated  to  the  rights  of  the  holders  of  the  prior  liens,  not- 
withstanding he  may  have  taken  a  deed  of  trust  on  the  same  property  from 
the  debtor  to  secure  such  advances,  especially  when  such  trust  deed  is  released. 

13.  Merger — when  incumbrance  is  kept  alive.  Where  a  greater  and  a  less 
estate  meet  in  the  same  person,  a  merger  does  not  necessarily  take  place,  and 
although  a  deed  may  be  accepted  as  a  foreclosure  of  a  prior  mortgage,  yet,  if 
the  interest  of  the  parties  require  that  the  mortgage  should  be  kept  alive, 
equity  will  so  regard  it,  and  not  allow  a  right  acquired  under  a  junior  lien  to 
cut  off  rights  under  a  senior  mortgage. 

Appeal  from  the  Circuit  Court  of  Greene  county ;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 
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Mr.  Henry  B.  O'  ReilIy,  Mr.  C.  D.  Hodges,  and  Mr. 
Wm.  Brown,  for  the  appellant. 

Messrs.  Warren  &  Pogue,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court: 

This  is  a  controversy  between  Prentiss  D.  Cheeney  and  The 
Worcester  National  Bank,  of  Worcester,  Mass.,  in  regard  to  a 
large  steam  flouring  mill  at  Kane,  Greene  county.  Cheeney's 
claim  rests  upon  a  sheriff  ^s  deed,  made  pursuant  to  sale  on  a 
special  execution  issued  on  a  judgment  in  attachment  in  his 
favor,  and  against  one  George  W.  Howe.  The  claim  of  the 
bank  rests,  primarily,  upon  a  trust  deed  in  the  nature  of  a 
mortgage,  executed  by  Donald  Carmichael  to  Marcus  M.  John- 
son, to  secure  the  payment  of  promissory  notes  for  $15,000. 

The  purpose  of  Cheeney's  original  and  supplemental  bills 
was  to  have  the  claim  of  ihe  bank  declared  fraudulent,  as 
against  his  rights,  and  the  several  conveyances  undet^ which  it 
makes  claim,  removed,  as  a  cloud  upon  his  title — and  to  this 
purport  was  the  decree  of  the  court  below. 

The  proceedings  in  the  attachment  suit  under  which  Chee- 
ney claims  were  not  commenced  until  February  4,  1871,  and 
the  bank  claims  that  the  trust  deed  of  Carmichael  to  Johnson 
was  filed  in  the  proper  office,  for  record,  on  the  31st  of  Janu- 
ary, 1871,  so  that  it  necessarily  has  priority. 

The  evidence  does  not  sustain  this  position.  Carmichael 
did  present  the  trust  deed  to  the  recorder,  and  the  recorder 
indorsed  it  as  "filed  for  record, ^^  but  Carmichael  immediately, 
and  before  any  entry  whatever  was  made  in  regard  to  the 
instrument,  withdrew  it  for  the  alleged  purpose  of  having  the 
necessary  government  stamps  placed  upon  it,  and  it  was  not 
returned  for  more  than  a  month  afterwards.  This  was  not 
sufficient  to  give  constructive  notice  of  the  existence  of  the 
instrument,  within  the  intent  of  the  Registry  law.  It  was 
either   a  trick,  or  an  act  of  gross  negligence   on  the   part  of 
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Carmichael,  and  it  could  not  affect  the  public.  The  clerk 
ought  not  to  have  permitted  the  withdrawal  of  the  mortgage, 
with  his  file-mark  upon  it — but  this  affords  no  reason  why  the 
public  should  be  affected  by  it.  The  bank,  at  that  time,  was 
not  the  owner  of  the  instrument,  and  there  is  no  pretense  for 
saying  that  it  or  any  one  else  interested  in  the  mortgage  did 
all  the  law  required  to  be  done  to  have  it  become  a  matter  of 
record. 

An  instrument,  to  become  constructive  notice,  must^  in  good 
faith,  be  filed  for  record,  and  left  with  the  proper  officer  for 
that  purpose.  His  file-mark  is  not,  in  and  of  itself,  construc- 
tive notice,  but  evidence  only  that  the  proper  steps  have  been 
taken  to  give  constructive  notice,  which  may  be  shown  to  have 
been  indorsed  through  fraud  or  mistake. 

Objection  is  taken  to  the  sufficiency  of  the  affidavit  on  which 
the  writ  of  attachment  in  favor  of  Cheeney,  against  Howe, 
was  issued — and  it  is  also  objected  that  no  certificate  of  the 
levy  of  the  attachment  upon  the  property  in  controversy  was 
filed,  as  required  by  statute.  The  latter  only  of  these  objec- 
tions we  deem  it  worth  while  to  consider. 

Although  the  evidence  on  this  point  is  somewhat  conflicting, 
we  regard  the  preponderance  as  in  favor  of  the  bank. 

The  attorney  who  prepared  the  affidavit,  etc.,  and  caused 
the  writ  to  be  issued,  shows  that  he  was  very  careful,  in  con- 
sequence of  the  large  amount  in  controversy,  to  have  every- 
thing done  required  by  the  statute  to  perfect  the  lien,  and  he 
says  he  prepared  the  certificate  of  levy.  He  does  not,  how- 
ever, pretend  that  he  saw  it  filed,  or  that  he  saw  it  after  it 
was  filed,  and  admits  that  his  knowledge  does  not  extend  that 
far.  After  commencing  the  proceedings,  he  removed  from  the 
State,  and  the  declaration  was  filed  and  judgment  obtained  by 
another  attorney.  That  attorney  thinks  that  he  once  saw  a 
certificate  of  levy  among  the  papers,  but  is  not  positive.  He 
says:  "My  remembrance  of  certificate  of  levy  is  indistinct; 
T  examined  the  case  papers ;  I  saw  the  affidavit  was  there 
right ;  the  attachment  was  there,  and  I  went  and  procured  the 
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certificate  of  publication ;  I  have  no  special  remembrance  of 
having  seen  a  certificate  of  levy,  but  there  is  an  impression 
upon  my  mind  that  I  saw  it.'^ 

Cheeney,  in  testifying,  speaks  with  some  positiveness  of 
having  seen  the  certificate  of  the  levy,  but,  from  his  farther 
examination,  it  is  quite  evident  that  he  was  very  liable  to  have 
been,  and  doubtless  was,  misled  by  another  paper. 

Opposed  to  this  evidence  is,  first,  the  fact  there  is  neither 
any  certificate  of  levy  on  file,  nor  any  record  or  memorandum 
anywhere  tending  to  show  that  such  a  paper  was  ever  in  exist- 
ence ;  and  those  in  charge  of  the  circuit  clerk^s  office,  at  the 
time  it  should  have  been  made,  and  since,  have  no  recollection 
of  such  a  paper.  The  attachment  papers  were  indorsed  filed 
by  a  deputy  clerk,  who  has,  ever  since,  been  in  the  office,  and 
neither  he  nor  the  clerk  has  any  recollection  that  a  certificate 
of  levy  was  filed,  nor  have  they  any  recollection  of  ever  having 
seen  one.  They  give  it  as  their  opinion  that  no  such  paper 
ever  was  filed.  And,  secondly,  the  writ  of  attachment  was 
levied  by  a  deputy  sheriff,  and,  if  a  certificate  of  levy  was  filed, 
it  must  have  been  by  him.  He  has  no  recollection  that  he 
ever  filed  a  certificate  of  levy,  and  says  that  he  was  not  in- 
structed by  the  attorney  having  in  charge  the  attachment  pro- 
ceedings that  it  was  his  duty  to  do  so. 

He  speaks  with  some  positiveness,  and  says  that  he  does  not 
believe  that  he  ever  filed  a  certificate  of  levy,  and  he  is  cor- 
roborated in  his  recollection  by  his  indorsement  of  his  charges 
for  costs  on  the  writ  of  attachment,  made  at  the  time  of 
making  the  levy,  in  which  there  is  no  item  for  filing  a  certifi- 
cate of  levy. 

The  witnesses  are  all  gentlemen  of  undoubted  integrity,  and 
the  attorneys  who  represented  Cheeney  are  of  deservedly  high 
standing  in  their  profession.  There  is  no  reason  for  attribu- 
ting improper  motives  to  any  one.  The  evidence  of  the 
attorneys  is  deficient  simply  in  the  fact  that  it  does  not  show 
with  certainty  that  the  certificate  of  levy  was  actually  filed. 
The  existence  of  a  record  can  not  be  proved  by  merely  bal- 
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ancing  probabilities.  If  in  existence,  it  proves  itself — if  not 
in  existence,  the  presumption  is,  it  never  existed,  and  those 
who  affirm  its  prior  existence  must  show  clearly  and  satisfacto- 
rily that  fact — not  merely  its  probability. 

The  evidence  failing  to  satisfactorily  prove  that  a  certificate 
of  the  levy  of  the  attachment  was  filed,  the  attachment  created 
no  lien  as  against  bona  fide  creditors  and  purchasers  Avithout 
notice. 

But  the  point  is  made,  that  the  bank  is  not  a  bona  fide  pur- 
chaser. The  facts  are  these:  A  firm,  composed  of  George 
W.  Howe,  Marcus  M.  Johnson  and  Charles  H.  Schnell,  was 
engaged  in  business  at  Kane,  111.,  under  the  firm  name  of  "M. 
M.  Johnson  &  Co.,'^  and  at  Worcester,  Mass.,  under  the  firm 
name  of  "The  St.  Louis  Flour  Company.^'  It  is,  also,  prob- 
able that  Donald  Carmichael  was  a  secret  member  of  this  firm, 
at  the  time  the  transactions  in  controversy  occurred,  but  we  do 
not  regard  this  of  any  special  importance.  The  business  of 
the  firm  was,  the  manufacture  and  sale  of  flour,  feed,  etc.  The 
manufacturing  was  done  at  the  mill  at  Kane,  and  the  sales 
were,  chiefly,  effected  by  the  house  at  Worcester.  George  W. 
Howe  was,  in  reality,  the  principal,  if  not  the  sole,  owner  of 
the  firm  property  and  business — certainly,  Johnson  and  Schnell 
had  but  a  purely  nominal  interest  therein. 

Howe,  on  behalf  and  in  the  name  of  the  St.  Louis  Flour 
Company,  contracted  indebtedness  to  the  Worcester  National 
Bank,  to  the  amount  of  some  $10,000,  for  discounts,  loans,  etc. 
To  secure  this,  certain  collaterals  at  Worcester  were  deposited; 
but  the  bank  was  pressing  for  its  money  or  additional  secu- 
rity, and  the  company  was  not  ready  to  pay.  The  property 
in  controversy  was  held  by  Donald  Carmichael — the  brother- 
in-law  of  Howe — in  secret  trust  for  Howe.  At  Howe's  request, 
he  executed  his  promissory  notes,  to  Marcus  M.  Johnson,  for 
$15,000,  and  gave  the  deed  of  trust  on  the  property  in  con- 
troversy to  secure  their  payment.  The  notes  and  deed  of  trust 
were  then  assigned  by  Johnson   to  the  Worcester  National 
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Bank,  and  accepted  by  it,  as  collateral  security  for  the  $10,000 
indebtedness  of  the  St.  Louis  Flour  Company. 

Several  objections  are  taken  to  this  assignment,  which  will 
be  noticed  in  their  order. 

It  is  argued,  there  was  no  consideration — that  the  bank  paid 
out  no  money,  incurred  no  debt,  and  was  in  no  manner  put  in 
a  worse  condition  by  the  transaction  than  it  would  otherwise 
have  been  in,  and  Powell  v.  Jeffries,  4  Scam.  387,  is  cited  to 
prove  there  was,  therefore,  no  consideration.  In  that  case,  it 
does  not  appear  that  there  was  any  agreement,  either  express 
or  implied,  to  forbear  suit  upon  the  indebtedness;  while  here, 
it  is  shown  there  was  such  an  agreement.  Cross,  in  his  testi- 
mony, positively  says  that  the  consideration  of  the  assignment 
of  the  notes  and  deed  of  trust  was,  the  extension  of  time  of 
the  debt  of  the  St.  Louis  Flour  Company — and  this  has  always 
been  held  a  sufficient  consideration  to  support  a  contract. 

In  Manning  v.  McClure  et  al.  36  111.  490,  this  court  had 
occasion  to  investigate  the  question,  to  what  extent  the  indorsee 
of  negotiable  paper,  before  its  maturity,  taking  it  as  payment 
or  security  for  a  pre-existing  debt,  is  entitled  to  be  protected ; 
and,  after  an  extended  and  careful  examination  of  authorities, 
it  was  said:  ^^We  are  led,  then,  by  what  we  consider  the 
equities  between  the  parties,  and  by  the  acknowledged  policy 
of  giving  stability  to  negotiable  paper,  to  hold  that  the  in- 
dorsee of  such  paper,  before  its  maturity,  taking  it  as  payment 
or  security  for  a  pre-existing  debt,  and  without  any  express, 
agreement,  shall  be  deemed  a  holder  for  a  valuable  considera- 
tion, in  the  ordinary  course  of  trade,  and  shall  hold  it  free 
from  latent  defenses  on  the  part  of  the  maker.^^  See,  also,  1 
Daniels  on  Negotiable  Instruments,  §§  829,  830. 

It  is  also  argued  that  the  bank  can  not  be  regarded  as  a 
purchaser  in  good  faith,  because,  at  the  time  of  the  assign- 
ment, it  had  actual  notice  of  the  levy  of  Cheeney^s  attach- 
ment. 

Tlie  attachment  was  levied  on  the  4th  of  February,  1871. 
The  assignment  of  the  notes  and  deed  of  trust  was   made  at 
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Worcester,  Mass.,  on  the  8th  of  February,  1871.  At  that 
time,  the  bank  became  the  lawful  holder  of  this  security,  and 
the  rights  of  the  parties  were  fixed  by  the  agreement  of  that 
date.  It  is  true,  the  bank,  subsequently,  made  inquiry  to 
ascertain  whether  the  indorsement  of  the  notes  sufficiently 
vested  it  with  title  to  the  security,  and  the  party  representing 
it  expressed  doubts  in  that  regard ;  but  this  all  related  purely 
to  the  mere  matter  of  the  form  in  which  the  evidence  of  what 
had  been  done  should  be  put,  to  effectually  carry  out  the  inten- 
tion of  the  parties.  The  contract  was  not  conditional.  All 
that  was  conditional  depended  on  whether  the  indorsement 
already  made,  sufficiently  vested  the  bank  with  the  title  to  the 
security.  If  it  did,  nothing  remained  to  be  done ;  if  not,  then 
a  sufficient  instrument  to  effect  that  purpose  was  to  be  exe- 
cuted. Equitably,  in  any  contingency,  the  security  then  be- 
longed to  it,  for  such  was  the  intention  of  the  parties;  but,  as 
the  indorsement  of  the  notes  legally  carried  the  deed  of  trust, 
the  bank  then  was,  both  legally  and  equitably,  the  holder  of 
the  security,  and  no  subsequently  acquired  information  could 
affect  the  original  transaction  by  which  it  became  such  holder. 
The  testimony  of  Howe,  however,  is  to  the  effect,  that  he 
told  Cross,  the  representative  of  the  bank,  before  the  assign- 
ment of  the  notes,  that  Cheeney  had  commenced  suit  against 
him  by  attachment.  He  says  :  "  Cross  is  mistaken  about  not 
having  notice  of  attachment  before  February  8,  1871.  After 
I  got  a  dispatch  as  to  the  attachment,  I  wanted  to  get  this 
mortgage  through  with  the  bank  without  any  trouble  at  all. 
I  am  pretty  sure  I  got  a  night  dispatch.  I  kept  it  from  Car- 
michael.  I  was  afraid,  all  the  time.  Cross  might  get  a  dis- 
patch any  moment.  I  think  I  went  to  Cross,  at  his  house, 
that  night — either  in  the  bank  or  at  his  house.  I  told  him 
about  Cheeney's  attaching,  at  the  time.  It  was  before  Febru- 
ary 8.'^  He  had  also  said,  previously:  ^^ Cross  told  me  he 
heard  Cheeney  had  attached.  It  was  certainly  before  the 
transfer  of  the  mortgage  was  consummated.  *  *  >i^  I  was 
posted  by  Johnson  by  letter  and  telegrams  as  to  intention  of 
39—87  III. 
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Cheeney  to  attach — but  of  course  I  did  not  let  Cross  know 
anything  of  this  kind/^ 

Such  testimony,  even  uncontradicted,  ought  not  to  be  relied 
upon.  If  Cross  kuew  that  the  attachment  suit  had  been  com- 
menced, and  so  informed  him,  why  was  he  afraid  that  Cross 
might  get  a  dispatch?  Above  all,  w^hy  did  he  himself  give 
Cross  the  very  information  he  was  afraid  he  would  get  from 
some  one  else?  He  was  anxious,  after  he  got  a  dispatch  that 
the  attachment  suit  was  commenced,  to  get  the  mortgage 
through,  and  yet  told  Cross  that  the  attachment  suit  was  com- 
menced. Why  so  anxious  to  keep  the  secret  from  Carmichael 
and  yet  communicate  it  to  Cross  ?  The  whole  thing  is  absurd. 
Cross,  as  a  prudent  banker,  would  not  have  touched  his  secu- 
rity, had  he  known  it  was  incumbered  by  Cheeney's  attach- 
ment— at  least  until  after  full  investigation ;  and  this  was 
evidently  the  reason  why  Howe  was  anxious  to  get  the  mort- 
gage transaction  closed  as  speedily  as  possible.  He  wanted 
forbearance  on  the  debt,  and  he  knew  he  could  not  get  it 
except  upon  good  security. 

It  is  worthy  of  notice,  in  this  connection,  that  Johnson, 
although  sworn  as  a  witness,  says  nothing  of  communicatiug 
information  to  Howe  of  the  commencement  of  the  attachment 
suit  before  the  8th  of  February,  and  that  when  Howe  and 
Cross  went  to  the  legal  adviser  of  the  bank,  at  Worcester,  to 
take  counsel  in  regard  to  this  security,  not  a  word  was  said 
about  Cheeney's  attachment.  Cross  positively  and  unequivo- 
cally denies  every  statement  of  Howe  in  regard  to  notice  of 
the  commencement  of  the  attachment  suit,  and  his  evidence  is 
quite  sufficient  to  overcome  all  in  that  regard  by  Howe. 

It  is  again  argued,  that  Cross,  as  the  agent  of  the  bank, 
knew,  at  the  time  of  this  assignment,  that  the  title  to  this 
property  was  fraudulently  held  by  Carmichael  to  enable  Howe 
to  defraud  his  creditors. 

If  this  were  admitted,  it  places  the  bank,  in  this  respect,  in 
no  worse  condition  than  that  in  which  Cheeney  is,  since  the 
proof  very  clearly  shows  that  when  Cheeney  made  his  loan  to 
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Howe,  which  constitutes  the  debt  upon  which  his  attachment 
is  sued  out,  he  had  full  information  that  the  property  was  held 
by  Carmichael  for  Howe,  to  keep  a  St.  Louis  creditor  from 
reaching  it,  and  that  he  took  an  assignment  of  other  property 
thus  held  by  Howe,  as  attorney  in  fact  for  Carmichael,  to 
secure  his  loan. 

But  the  fact  is  not  proved  that  Cross,  at  the  time  of  the 
assignment,  had  such  knowledge.  Even  Howe,  who  is  relied 
upon  to  prove  the  knowledge,  only  says:  ^^I  told  Cross,  con- 
fidentially, that  I  owned  this  j^roperty,  and  how  I  owned  it, 
and  I  told  him  Carmichael  would  do  as  I  wished.  Cross  said, 
it  was  well  enough  to  mention  it  to  him,  but  better  say  noth- 
ing outside.  I  gave  him  fully  to  understand  the  mill  was  my 
property.  I  don't  think  I  ever  told  Cross  that  it  was  a  fraud- 
ulent transaction — that  would  not  be  my  way  of  doing  business. 
I  didn't  tell  Cross  more  than  I  was  obliged  to,  at  that  time. 
I  didn't  say  any  more  to  Cross  than  I  was  obliged  to — I  can 
tell  you  that.  I  didn't  enlighten  Cross  any  more  than  I  was 
obliged  to,  because  I  wanted  to  get  the  thing  through." 

The  evidence  does  show  that  Howe,  in  his  early  conversa- 
tions with  Cross,  represented  himself  the  owner  of  the  prop- 
erty in  controversy ;  but  it  is  to  be  remembered,  when  these 
representations  were  made,  there  was  no  anticipation  by  Cross 
that  the  bank  would  have  to  take  a  lien  upon  it  to  secure  Howe's 
indebtedness.  Howe  was  then  endeavoring  to  convince  the  rep- 
resentatives of  the  bank  of  his  solvency  and  good  standing  as  a 
business  man — not  that  this  property  would  be  a  sufficient 
security  for  a  given  amount  of  indebtedness;  and  the  repre- 
sentatives of  the  bank  were  induced  to  believe  that  he  was 
solvent  and  of  excellent  business  standing — not  by  reason  of 
his  representations  of  his  OAvnership  of  this  property,  but  by 
reason  of  the  representations  to  that  effect  of  their  correspond- 
ents— Wm.  M.  Shepherd  &  Co.,  bankers  at  Jerseyville,  111., 
and  others,  to  whom  they  applied  for  information  before  giving 
cr.edit  to  his  firm.  A  representation  thus  made  could  not  be 
regarded  as  of  any  special  significance,  so  far  as  the  question 
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under  consideration  is  concerned.  It  was  not  until  the  ability 
of  the  St.  Louis  Flour  Company  to  meet  its  liabilities  to  the 
bank  became  questionable,  that  the  attention  of  those  repre- 
senting the  bank  was  directed  to  this  property  as  a  security — 
and  there  is  nothing  in  the  evidence  which  shows  either  that 
the  officers  of  the  bank  had  actual  notice  that  Carmichael 
was  holding  the  title  to  enable  Howe  to  defraud  his  creditors, 
or  that  such  circumstances  were  brought  to  their  attention  as 
must  charge  them  with  that  knowledge.  Cross  says :  "  In 
December,  1870,  Howe,  finding  money  must  be  obtained  from 
some  quarter,  stated  to  me  (Cross)  that  his  brother-in-law, 
Carmichael,  a  man  of  means,  would  probably  help  him.  * 
*  >i<  In  December,  1870,  it  became  apparent  that,  unless  the 
concern  could  raise  money  from  some  quarter,  the  bank  would 
be  obliged  to  call  in  the  debt  and  close  up  the  store.  Howe 
was  in  a  state  of  great  perplexity,  begging  me  not  to  sacrifice 
the  years  of  labor  and  money  he  had  expended  in  trying  to 
establish  what  seemed  to  promise  a  successful  business. 

"  Then,  for  the  first  time,  was  the  idea  of  accepting  a  mort- 
gage entertained. 

"On  inquiry,  I  then  first  learned  that  the  mill  property  had 
been  involved  in  complications.  Howe  stated  that,  under 
some  chancery  sale,  he  held  a  certificate  of  purchase  which 
would  entitle  him,  shortly,  to  a  deed.  All  this  not  being  clear 
to  me,  I  requested  Howe  to  furnish  an  abstract  of  title,  which 
he  handed  me  early  in  January,  1871,  and,  by  it,  the  property 
appeared  to  vest  in  Carmichael.  At  the  same  time,  he  deliv- 
ered to  me  notes  of  Carmichael,  and  mortgage,  which,  on 
examination,  was  considered  defective  in  form,  etc.,  and  rejected 
January  13,  1871. 

''Early  in  February,  1871,  Carmichael  himself  came  to 
Worcester,  and  brought  with  him  another  mortgage,  the  one 
in  question,  dated  January  27,  1871,  certified  by  T.  J.  Carlin, 
recorder,'^  etc. 

Again,  he  says:  "The  attested  record  of  title  seemed  to, be 
conclusive  as   to  CarmichaeFs  property  in   the   mill,  and  the 
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policies  of  insurance  described  liim  as  the  owner.  The  certifi- 
cate of  title  was  an  absolute  assurance — the  report  of  the  mer- 
cantile agency,  too,  as  also  the  personal  assurance  of  Howe 
and  Carmichael.'^ 

And,  again,  he  says :  "At  the  time  we  received  this  mort- 
gage, we  had  no  knowledge  whatever  of  any  fraudulent 
collusion  between  Howe  and  Carmichael.  We  learned  that 
,Carmichaers  personal  obligations  were  sufficient — the  mort- 
gage was  a  mere  incident.     *     * 

''Howe  seemed  honestly  anxious  to  secure  the  indebtedness 
of  the  firm. 

''  I  never  had  any  secret  conversation  with  Howe ;  never 
anything  but  the  most  straightforward,  simple  and  open  con- 
versations, in  regard  to  any  of  his  transactions.  I  never  had 
any  confidential  conversations  with  him  with  reference  to  the 
ownership  of  this  mill  property,  in  any  way,  shape  or  manner 
whatever.'^ 

Another  objection  urged  against  the  validity  of  the  assign- 
ment is,  that  the  Worcester  National  Bank  is,  by  the  statute 
under  which  it  is  created,  prohibited  to  take  mortgages  on  real 
estate,  etc. 

A  sufficient  answer  to  this  objection  is,  that  the  prohibition 
does  not  extend  to  mortgages  made,  in  good  faith,  by  way  of 
security  for  debts  previously  contracted. 

Power  is  expressly  given  to  every  National  bank,  by  the 
second  sub-division  of  section  5137  of  the  Revised  Statutes  of 
the  United  States,  p.  999,  to  purchase,  hold  and  convey  such 
real  estate  "  as  shall  be  mortgaged  to  it,  in  good  faith,  by  way 
of  security  for  debts  previously  contracted.'^  See,  also.  First 
National  Bank  v.  Exchange  Bank,  92  U.  S.  (2  Otto)  122. 

It  has  been  seen  that,  in  the  view  we  take  of  the  evidence, 
the  deed  of  trust  under  consideration  was  assigned  to  the  bank 
in  good  faith,  by  way  of  security  for  debts  previously  con- 
tracted. 

But  counsel  contend,  that,  waiving  these  objections,  the  St. 
Louis  Flour  Company  was  paid  by  Carmichael  on  the  28th  of 
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April,  1871,  and  that  thereby  the  deed  of  trust  became  satisfied, 
and  so  ceased  to  be  a  lien  upon  the  property. 

The  evidence  upon  this  point  is  this :  Pursuant  to  an  agree- 
ment between  Howe,  Carmichael  and  the  bank,  Carmichael, 
on  the  28th  of  April,  1871,  took  up  the  indebtedness  of  the 
flour  company  by  giving  his  individual  notes  in  its  stead;  with 
the  express  agreement,  however,  that  the  notes  and  deed  of 
trust  to  Johnson  should  still  remain  and  be  held  as  collateral 
security  for  the  payment  of  the  debt. 

There  can  be  no  question,  under  the  authorities,  that  this 
did  not  discharge  the  lien  of  the  deed  of  trust.  Ed^gerton  et  al. 
V.  Young  et  al.  43  111.  464;  Flower  et  al.  v.  Elwood  et  al. 
QQ  id.  438;  Jones  on  Mortgages,  §926;  1  Hilliard  on  Mort- 
gages, (2d  Ed.)  449. 

The  only  remaining  point  to  be  noticed  arises  thus : 

There  was  a  prior  deed  of  trust  upon  the  property,  to  one 
Green,  as  trustee,  known  as  the  ^^  citizens'  mortgage,^'  and  also 
a  mechanic's  lien,  upon  which  decree  had  been  rendered,  which 
was  entitled  to  priority  over  the  Johnson  deed  of  trust.  Cheeney 
bought  these  prior  liens  and  held  them  for  his  benefit,  refus- 
ing to  sell  or  assign  them.  Carmichael  paid  to  Cheeney's 
agent  all  that  was  due  upon  them  except  |4500.  This  amount 
the  Worcester  National  Bank  loaned  him  for  the  purpose  of 
paying  off  the  liens,  and  he  so  applied  it,  satisfying  in  full  the 
amounts  due  upon  them.  At  the  time  of  effecting  this  loan, 
and  to  secure  the  bank  therein,  Carmichael  executed  a  deed 
of  trust  on  the  property  to  one  Klein,  as  trustee.  When  the 
last  payment  was  made  by  Carmichael  on  "  the  citizens'  mort- 
gage," Green,  the  trustee,  conveyed  the  property  (pursuant, 
as  is  claimed,  to  a  provision  in  the  deed  of  trust  requiring  a 
reconveyance,  upon  the  payment  of  the  debt  secured,  to  the 
grantor  in  that  instrument  or  his  assigns)  to  Carmichael. 
Afterwards,  and  on  the  28th  of  July,  1875,  Carmichael  quit- 
claimed and  surrendered  possession  of  the  property  to  the 
bank,  and  all  his  notes  were  then  surrendered  to  him.  It  is 
declared,  in  Carmichael's  quitclaim,  to  be  'Hhe  true  intent  and 
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meaning  of  this  conveyance,  and  the  grantors  do  acknowledge 
and  deliver  the  same  upon  the  express  condition  that  this  con- 
veyance shall  be  in  law  and  equity  a  full  foreclosure  of  the 
several  mortgages,  deeds  of  trust  and  liens  held  by  Klein 
(trustee)  and  said  Worcester  National  Bank,  to  secure  the  pay- 
ment of  said  promissory  notes,  and  that  the  said  grantors  and 
their  heirs  are,  by  the  acceptance  hereof,  released  from  all  lia- 
bility whatever  by  reason  of  any  or  either  of  said  notes,  mort- 
gages or  deeds  of  trust."  It  is  contended,  first,  that  the  bank 
is  not  entitled  to  be  subrogated  to  the  liens  for  which  it  loaned 
money  to  make  payment,  and  secondly,  that  the  deed  of  Car- 
michael  wiped  out  the  prior  deeds  of  trust,  etc.,  and  Cheeney's 
title  being  prior  to  that,  must  prevail. 

The  advancement  of  the  money  by  the  bank  to  pay  oif  the 
liens,  was  essential  to  the  protection  of  its  security,  and,  to  the 
extent  of  its  advancement,  it  is  entitled  to  be  subrogated  not- 
withstanding it  took  a  deed  of  trust  from  Carmichael  on  the 
same  property,  to  secure  it.     Jones  on  Mortgages,  §  885. 

As  to  the  other  point,  the  ruling  of  this  court  is,  where  a 
greater  and  a  less  estate  meet  in  the  same  person,  a  merger 
does  not  necessarily  take  place.  Although  a  deed  may  be  ac- 
cepted as  a  foreclosure  of  a  prior  mortgage,  yet,  if  the  interests 
of  the  parties  require  that  the  mortgage  should  be  kept  alive, 
equity  will  so  regard  it.  Edgerton  et  al.  v.  Young  et  al.  supra; 
Flower  et  al.  v.  JElwood  et  al.  supra.  And  a  junior  mortgage 
will  not  be  allowed  to  cut  out  rights  under  the  senior  mortgage 
in  such  case.     Bichardson  v.  Hockenhull,  85  111.  124. 

We  think  that  justice  and  equity  here  require  that  the  two 
estates  should  be  kept  separate. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Feank  Lohman 

V. 

The  Cass  County  Bank. 

Party  plaintiff — in  suit  on  indorsed  note.  Where  a  promissory  note  shows 
an  indorsement  of  the  same  to  the  plaintiff  by  the  payee,  the  suit  is  properly 
brought  in  the  plaintiff's  name,  as  the  party  holding  the  legal  title,  and  the 
action  can  not  be  defeated  by  showing  that  another  person  is  entitled  to  the 
proceeds,  or  a  portion  thereof.  The  rights  of  such  other  person  are  not  preju- 
diced by  the  recovery,  but  he  may  look  to  the  plaintiff. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon. 
Cyeus  Epler,  Judge^  presiding. 

This  was  a  suit  brought  by  the  Cass  County  Bank  against 
Frank    Lohman,   upon   a  promissory  note.      The   note   and 
indorsement  were  as  follows : 
''165.00.  Ashland,  III,  May  4,  1875. 

Three  months  after  date,  I  promise  to  pay  Charles  Clark, 
or  order,  sixty-five  dollars,  for  value  received. 

Feank  Lohman.'^ 

"  I  assign  the  w^ithin  note  to  Cass  County  Bank.     " 

Chaeles  Claek.'' 
''James  M.  Noeth.^^ 

The  defendant  proved,  by  William  Jones,  that  the  note  had 
been  simply  assigned  to  the  bank  for  collection  ;  that  he  knew 
J.  M.  North,  the  second  indorsee,  presented  the  same  to  the 
bank,  and  indorsed  it  to  the  bank  for  collection  as  his,  North's, 
agent.  He  knew  this  because  he  was  interested  with  North 
in  a  portion  of  the  proceeds  of  the  note.  The  point  was  made 
in  this  court  that  the  record  did  not  show  the  fact  of  assign- 
ment or  indorsement  of  the  note  being  in  evidence. 

Mr.  OscAE  A.  DeLeuw,  for  the  appellant. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

This  action  was  originally  brought  before  a  justice  of  the 
peace  of  Cass  county,  by  the  Cass  County  Bank,  as  plaintiff. 
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and  against  Frank  Loliman^  defendant,  on  a  promissory  note 
executed  by  Lohman  to  one  Charles  Clark,  who  indorsed  it 
to  plaintiff.  Judgment  was  rendered  for  the  plaintiff,  from 
which  the  defendant  appealed  to  the  circuit  court,  where  the 
cause  was  tried  by  the  court,  by  consent,  without  a  jury,  Avhich 
resulted  in  a  judgment  for  the  plaintiflp,  to  reverse  which  the 
defendant  appeals  to  this  court. 

We  see  no  force  in  the  objection  made  by  appellant.  By 
the  indorsement  of  Clark,  the  payee  of  the  note,  to  the  bank, 
the  bank  became  possessed  of  the  legal  title,  and  could  bring 
the  action.  The  note,  with  the  indorsement  of  Clark  thereon, 
was  before  the  court,  and  furnished  evidence  that  the  legal 
title  was  in  the  bank.  If  James  M.  North,  whose  name  also 
appears  on  the  back  of  the  note,  has  any  interest  in  the  pro- 
ceeds of  this  recovery  by  the  bank,  he  can  sue  the  bank,  and 
recover  the  same.  His  rights  are  not  at  all  prejudiced  by  this 
recovery.  ' 

The  judgment  is  affirmed. 

Judgment  affirmed. 


James  Sample 


V. 


William  H.  Broadwell  et  al. 


1.  Process — as  a  protection  to  an  officer.  A  writ  of  replevin  commanding 
the  officer  to  replevy  and  deliver  to  another  a  house,  described  as  the  goods  and 
chattels  of  the  plaintiff  in  replevin,  is  a  full  protection  to  the  officer  executing 
the  same,  even  though  the  building  removed  may,  in  fact,  be  a  part  of  the 
realty,  and  the  writ  impliedly  gives  him  the  right  to  enter  upon  the  defend- 
ant's  close  to  execute  the  same. 

2.  Pleading — justifying  taking  of  house  under  writ  of  replevin.  Where  an 
officer,  when  sued  in  trespass  for  entering  the  plaintiff's  close,  and  removing  a 
building  therefrom,  justifies  under  a  writ  of  replevin,  it  is  not  necessary  for 
him  to  allege  and  show  that  such  building  was  in  fact  personal  property.  He 
may  rely  upon  the  writ  alone  as  his  protection.  If  the  building  was,  in  fact, 
real  estate,  the  injured  party  must  seek  redress  against  the  party  who  sued 
out  the  writ. 
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Opinion  of  the  Court. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Epler  &  Callon,  for  the  appellant. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  ap- 
pellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass  quare  clausum  f regit,  brought 
by  James  Sample  against  William  H.  Broadwell,  Cleveland 
J.  Salter,  Jeremiah  Graves,  Felix  J.  Lombard  and  William  R. 
Jones,  the  declaration  charging  that  the  defendants  forcibly 
and  unlawfully  entered  upon  the  plaintiff'^s  close,  and  removed 
therefrom  his  dwelling  house,  the  same  being  attached  to  the 
freehold  and  being  real  estate.  Broadwell,  Graves,  Lombard 
and  Jones  filed  special  pleas  justifying  under  a  writ  of  replevin 
issued  out  of  the  county  court  of  Morgan  county,  at  the  suit 
of  Salter  against  Sample,  setting  out  the  writ,  which,  after 
reciting  that  Salter  had  made  the  requisite  complaint,  under 
oath,  of  the  wrongful  detention  by  Sample  of  the  following 
goods  and  chattels,  of  which  Salter  was  then  lawfully  entitled 
to  the  possession,  to-wit,  one-story  frame  dwelling  house,  com- 
manded the  sheriff' to  replevy  and  deliver  the  said  goods  a-nd 
chattels  to  the  plaintiff,  the  pleas  averring  that  Broadwell  was 
the  sheriff  to  whom  the  writ  was  directed,  and  that  Graves,  Lom- 
bard and  Jones  were  his  deputies.  There  were  various  repli- 
cations and  demurrers  thereto,  of  which  we  need  not  make 
particular  mention,  the  result  being  that  demurrers  were  sus- 
tained to  the  replications,  and  there  was  judgment  upon  the 
demurrers  in  favor  of  the  defendants.  The  suit  having  been  dis- 
missed as  to  Salter  during  the  progress  of  the  cause,  it  is  un- 
necessary to  notice  anything  further  as  to  him.  The  plaintiff 
appealed. 

The  question  presented  upon  the  pleadings  is,  whether  the  writ 
of  replevin  was  a  justification  for  the  sheriff.  No  question  is 
raised  upon  the  sufficiency  of  the  writ  itself,  but  the  objection 


1878.]  Sample  v.  Broadwell  et  al.  619 

Opinion  of  the  Court. 

is  to  the  matter  of  defense  in  substance — that  a  writ  of  this 
character  can  form  no  justification  in  such  a  case. 

The  sheriff  but  obeyed  his  writ,  and  did  the  very  thing  he 
was  commanded  to  do.  The  law  in  such  case  protects  the 
officer.  Tefft  v.  Ashbaugh,  13  111.  602 ;  Barnes  v.  Barber,  1 
Gilm.  401.  In  the  latter  case  it  was  said,  "It  is  the  policy 
of  the  law  as  well  to  encourage  as  to  protect  its  officers  in 
the  faithful  and  efficient  discharge  of  their  official  duties. 
Prosecutions  against  them  for  acts  done  by  them  in  the  bona 
fide  performance  of  such  duties  should,  therefore,  find  no  favor 
in  courts  of  justice,  although  for  any  neglect  of  duty,  or  abuse 
of  power,  they  should  be  held  to  a  strict  accountability.^^  In 
Wilmarth  v.  Burt,  7  Mete.  257,  Shaw,  Ch.  J.  says:  "As  a 
general  rule,  the  officer  is  bound  only  to  see  that  the  process 
which  he  is  called  upon  to  execute  is  in  due  and  regular  form, 
and  issues  from  a  court  having  jurisdiction  of  the  subject.  In 
such  case  he  is  justified  in  obeying  his  precept,  and  it  is  highly 
necessary  to  the  due,  prompt  and  energetic  execution  of  the 
commands  of  the  law,  that  he  should  be  so."  "  It  is  incom- 
prehensible," says  Lord  Kenyon,  in  Belk  v.  Broadbent,  3 
T.  E.  185,  "to  say  that  a  pierson  shall  be  considered  as  a  tres- 
passer who  acts  under  the  process  of  the  court." 

The  entry  upon  appellant^s  land,  on  which  the  house  stood, 
was  necessary  in  order  to  the  execution  of  the  writ,  and  the 
right  of  such  entry  was  impliedly  given  by,  and  included 
within,  the  command  to  execute  the  writ. 

It  is  asserted  that  there  was  here  an  attempt  to  replevy  what 
was  a  parcel  of  the  real  estate  of  the  appellant ;  that  real  estate 
is  not  the  subject  of  replevin  ;  that  a  dwelling  house  is  pre- 
sumed to  be  real  estate,  until  circumstances  are  shown  which 
take  it  out  of  the  general  rule  that  it  is  real  estate  and  show  it 
not  to  be  such ;  and  that  as  the  pleas  here  did  not  set  out  any 
such  circumstances,  the  presumption  must  prevail  that  the 
house  was  part  of  the  realty,  and  so  no  justification  was  shown 
for  taking  it  as  goods  and  chattels. 

The  question  is  not,  what  was  the  actual  fact,  but  what  was 
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the  officer  justified  in  regarding  as  the  fact.  Although  ordi- 
narily a  dwelling  house  is  attached  to,  and  forms  a  part  of, 
the  realty,  and  is  to  be  presumed  such,  there  may  be  circum- 
stances existing  in  which  it  will  be  a  personal  chattel ;  and 
one  may  own,  and  have  belong  to  him  as  his  personal  prop- 
erty, a  house  standing  upon  the  land  of  another ;  and  the  latter 
was  what  the  officer  had  the  right  to  believe  and  act  upon  as 
the  condition  here.  The  writ  recited  upon  its  face  that  the 
plaintiff  suing  it  out  had  made  affidavit  before  the  clerk  that 
the  house  belonged  to  him  as  his  goods  and  chattels,  and  was 
wrongfully  detained  by  the  defendant,  and  therefore  the  sheriff 
was  commanded  to  cause  the  said  goods  and  chattels  to  be  re- 
plevied and  delivered  to  the  plaintiff  Surely  it  was  not  for 
the  sheriff  to  set  up  against  this  the  ordinary  presumption 
that  the  house  was  part  of  the  realty,  and  act  thereon,  and 
refuse  to  obey  the  writ.  It  did  not  belong  to  him  to  institute 
an  inquiry  whether  or  not  the  house  was  the  personal  property 
of  the  plaintiff,  and  execute  the  writ  or  not,  according  as  he 
found  the  result.  But  he  might  rest  upon  the  writ  itself  as 
his  sufficient  authority,  and  execute  its  command  by  the  deliv- 
ery of  the  property  to  the  plaintiff,  and  if  the  defendant  should 
thereby  be  wrongfully  injured,  his  resort  for  redress  should 
be  to  him  who  sued  out  the  writ,  and  not  to  the  ministerial 
officer  who  obeyed  the  mandate  of  the  w^rit. 

We  see  no  defect  in  the  pleas,  then,  in  not  setting  forth  the 
state  of  circumstances  to  show  that  the  house  was  personal 
property.     It  was  enough  to  set  up  the  writ  alone. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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ABATEMENT. 

Citation  to  guardian  to  account. 

1.     Effect  of  death  of  guardian.     A  proceeding  in  the  county  court  against 
a   guardian  to  compel  him  to  account,  is  not  a  suit,  either  at  law  or  in 
equity,  and  abates  on  the  death  of  the  guardian,  even  after  appeal  to  the 
circuit  court.     Harvey  et  al.  v.  Harvey,  54. 
Appointment  of  receiver. 

Whether  pending  suit  abates.     See  RECEIVERS,  1. 
Costs. 

In  case  of  abatement  of  suit  by  death  of  party.     See  COSTS,  1. 

ACCEPTANCE. 

Proposal  for  contract. 

Acceptance  may  be  shown  by  acts.     See  CONTRACTS,  15. 

ACCOUNT  RENDERED. 

As  evidence  of  correctness  of  charges.     See  EVIDENCE,  15. 

ACCOUNT  STATED. 

As  TO  partnership  matters.     See  SETTLEMENT,  2  to  5. 

ACKNOWLEDGMENT  OF  TOWN  PLAT. 
Whether  necessary. 

When  plat  made  by  the  State.     See  CORPORATIONS,  19. 

ACTIONS. 

What  constitutes  an  action. 

Of  a  citation  against  a  guardian  for  an  accounting.     See  ABATEMENT,  1. 

Whether  an  action  will  lie. 

Where  passenger  is  prevented  from  selling  goods  on  a  boat.     See  PASSEN- 
GERS, 2. 
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ADMINISTRATION  OF  ESTATES. 

Legality  of  appointment  of  administrator. 

1.  Not  presented  on  appeal  from  order  approving  sale  of  land.  See  AP- 
PEALS AND  WRITS  OF  ERROR,  4. 

Allowance  of  claim. 

2.  Who  may  appeal  therefrom.     Same  title,  3. 
Sale  of  land  to  pay  debts. 

3.  Of  fraudulent  conveyance  hy  intestate.  An  administrator  of  an  estate, 
under  an  order  of  court,  can  not  sell  and  convey  any  interest  in  lands 
sold  and  conveyed  by  his  intestate  in  his  lifetime  to  defraud  his  creditors. 
If  he  does  so  sell  and  convey,  his  grantee  can  not  maintain  a  bill  to  avoid 
the  fraudulent  conveyance,  because  no  title  passes,  for  want  of  power  in 
the  administrator.     Beehe  et  al.  v.  Saulter  et  al.  518. 

4.  An  administrator  derives  all  his  power  fi'om  the  statute,  and  it  only 
authorizes  him  to  sell  land-s  of  which  his  intestate  was  seized  at  his  death. 
A  conveyance  in  fraud  of  creditors  being  binding  inter  partes,  leaves  no 
estate,  legal  or  equitable,  in  the  grantor.     Ibid.  518. 

5.'  Power  of  administrator  in  regard  to  infirmities  in  title.  The  law  must 
be  regarded  as  settled  in  this  State,  that  on  an  application  by  an  adminis- 
trator for  an  order  to  sell  lands  of  his  intestate  to  pay  debts  of  the  estate, 
the  court  has  no  jurisdiction  to  remove  clouds  on  the  title,  to  settle  equi- 
ties or  remove  obstructions  to  the  assertion  of  title,  but  simply  to  license 
a  sale  of  the  title  of  the  intestate  as  he  held  the  same.     Ibid.  518. 

6.  Fraudulent  conveyance,  how  avoided.  Any  creditor,  having  the  right 
to  enforce  payment  of  his  claim  against  an  estate  of  a  deceased  person, 
may  file  his  bill  in  equity  and  have  any  conveyance  of  the  intestate  made 
to  defraud  his  creditors  set  aside,  and  then  have  the  land  sold  by  the  ad- 
ministrator, to  pay  his  as  well  as  all  other  debts.  Such  a  creditor  has  the 
clear  right  to  avoid  such  a  deed  for  the  benefit  of  himself  and  other  credi- 
tors, so  that  all  may  share  alike  whose  claims  are  in  the  same  class.  Ibid. 
518. 

7.  Questions  involved  on  motion  to  approve  sale.  See  APPEALS  AND 
WRITS  OF  ERROR,  4. 

Set-off. 

8.  As  against  debt  due  estate.     See  SET-OFF,  1. 

Surviving  partner. 

9.  Of  an  accounting  hy  him.     See  PARTNERSHIP,  6. 

Administrator  of  guardian. 

10.  Not  liable  to  citation  to  account.      See  GUARDIAN  AND  WARD,  5. 

ADMINISTRATORS'  BOND.     See  BONDS,  1,  2;  PLEADING,  1. 
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ADMISSIONS. 

From  the  pleadings. 

1.  By  allegations  of  hill.  Where  a  party,  in  his  bill  to  foreclose  a  mort- 
gage, gives  as  a  reason  for  equitable  relief,  that  a  prior  sale  by  him  under 
a  power  was  invalid,  as  the  property  was  bid  in  by  his  son  for  him,  and 
because  he  executed  the  deed  to  his  son  in  his  own  name^  instead  of  act- 
ing as  the  attorney  of  the  mortgagor,  which  bill  is  afterwards  dismissed, 
the  statements  will  be  held  as  only  those  of  a  legal  conclusion,  and  can 
have  no  greater  effect  than  an  admission  that  the  property  was  bid  in  for 
the  mortgagee,     Mulvey  v.  Gibbons  et  al.  367. 

As    TO    MONEY    DUE    FROM    GARNISHEE. 

2.  By  payment  after  service.     See  GARNISHMENT,  2. 

By    SEEKING  CONDEBINATION  OF  LAND. 

3.  Admission  thereby  as  to  party's  rights.     See  EMINENT  DOMAIN,  4. 

AFFIDAVITS. 

Op  plaintiff's  claim.     See  PRACTICE,  1,  2. 
Affidavit  of  merits  with  plea.     Same  title,  3  to  6. 

AGENCY. 

Sale  by  one  whose  agency  has  ceased. 

1.  Rights  of  purchaser.  The  purchase  of  goods  of  one  who  had  formerly 
been  the  soliciting  agent  of  the  owner,  and  payment  to  him,  his  only 
authority  being  to  solicit  orders,  and  whose  agency  in  this  respect  had 
been  revoked,  where  such  person  had  never  been  held  out  as  having 
authority   to   sell,  will   confer  no   right  on   the   purchaser.     Abrahams  v. 

Weller,  179. 

Agent  of  corporation — service  of  process. 

2.  Who  is  an  agent  for  such  purpose.     See  PROCESS,  1. 

AMENDMENTS. 

Notice — sufficiency. 

1.  Waiver  by  appearance.  Where  a  party  appears  and  opposes  a  mo- 
tion to  amend  the  record  of  a  cause  without  objection  to  the  manner  or 
sufficiency  of  the  notice  to  him,  he  can  not  be  allowed  to  urge  the  want 
of  proper  notice  as  a  ground  of  error  in  the  proceedings.  Dunham  v. 
South  Park  Commissioners,  185. 

Amendment  of  pleadings. 

2.  On  the  trial — discretionary.  The  allowance  of  an  amendment  to  the 
pleadings  during  the  trial,  is  a  matter  of  discretion  with  the  court,  as  well 
as  granting  or  refusing  time  to  prepare  an  affidavit  for  a  continuance  on 
account  of  such  amendment,  and  can  not  be  assigned  for  error  unless  the 
discretion  is  abused.     Knickei-bocker  Ins.  Co.  v.  3IcGinnis,  70. 
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AMENDMENTS.     Continued. 
Amendment  of  record. 

3.  After  the  term.  An  amendment  of  the  record  of  a  cause,  so  as  to 
make  the  placita  show  that  only  one  judge  presided  at  the  trial  of  a  case 
instead  of  the  five  judges  in  Cook  county,  is  not  a  material  or  substantial 
one,  and  may  be  made  after  the  close  of  the  term,  on  proper  notice.  Such 
an  amendment  has  no  relation  to  the  merits  of  the  action  or  any  finding 
or  judgment  of  the  court,  and  goes  only  to  the  form.  Dunham  v.  South 
Park  Commissioners,  185. 

4.  While  a  cause  is  pending  and  the  parties  in  court,  the  record  and 
proceedings  are  under  the  control  of  the  court,  and  all  entries  and  orders 
may  be  changed  or  set  aside  at  the  term  they  are  made,  but  after  the  term 
the  power  of  the  court  over  the  record  is  confined  to  errors  and  misprisions 

-     of  the  clerk  or  other  officers,  and  these  may  be  corrected  at  any  time  on 
notice,  and  saving  all  intervening  rights.     Ibid.  185. 

5.  After  supersedeas  on  error.  The  suing  out  of  a  writ  of  error  and 
making  the  same  a  supersedeas,  is  no  obstacle  to  the  amendment  of  a  record 
in  a  matter  of  form,  and  the  error  assigned  may  be  obviated  by  such 
amendment.     Ibid.  185. 

6.  Without  anything  in  record  to  amend  by.  The  judge  who  tried  a  cause 
may  allow  an  amendment  of  the  record  to  show  that  he  alone  presided  at 
the  trial,  even  though  there  is  nothing  appearing  by  which  to  amend.  It 
may  be  allowed  on  the  judge's  own  personal  knowledge  of  the  fact.  Ibid. 
185. 

Affidavit  of  merits. 

7.  Of  its  amendment.     See  PRACTICE,  5,  6. 
Application  for  judgment  for  taxes. 

8.  Amendment  thereof.     See  TAXES  AND  TAXATION,  32. 

APPEALS  AND  WRITS  OF  ERROR. 
To  county  court. 

1.  Whether  appeal  or  writ  of  error  will  lie.  In  March,  1874,  there  was 
no  statute  authorizing  an  appeal  from  the  county  to  the  circuit  court  in 
a  proceeding  to  condemn  property  for  a  sewer,  and  therefore  a  writ  of 
error  lies  from  this  court  to  the  county  court.  Fitzpairick  et  al.  v.  City  of 
Collet,  58. 

From  county  to  circuit  court. 

2.  In  what  cases.  Section  3  of  the  act  of  1872,  to  increase  the  jurisdic- 
tion of  county  courts,  allowing  appeals  and  writs  of  error  to  the  circuit 
court,  has  no  reference  to  proceedings  to  condemn  property  for  a  public 
improvement  by  a  city,  but  only  to  cases  in  which,  by  section  1,  increased 
jurisdiction  is  given  to  county  courts,  as,  in  cases  wherein  justices  of  the 
peace  have  jurisdiction,  and  the  amount  claimed  does  not  exceed  $500. 
Ibid.  58. 
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APPEALS  AND  WRITS  OF  ERROR. 
From  county  to  circuit  court.     Continued. 

3.  From  allowance  of  claims  against  an  estate  by  other  than  administrator. 
.The  statute  giving  any  person  aggrieved  the  right  to  appeal  from  the 
allowance  of  a  claim  against  an  estate,  an  appeal,  when  taken  by  any 
other  person  than  the  administrator,  need  not  be  prosecuted  in  the  name 
of  the  latter.  In  such  case,  the  county  court  is  authorized  to  fix  the  pen- 
alty of  the  appeal  bond,  and  twenty  days  are  allowed  in  which  to  appeal. 
Pfirshing  v.  Falsh  260. 

To  THE  Supreme  Court. 

4.  What  questions  presented.  On  appeal  from  an  order  of  the  circuit 
court  approving  an  administrator's  sale  of  land,  no  question  can  be  raised 
as  to  the  legality  of  the  appointment  of  the  administrator,  or  the  propriety 
and  legality  of  the  decree  ordering  the  sale,  or  the  justice  and  legality  of 
the  debts  allowed  against  the  estate.  This  court  c^  consider,  on  such 
appeal,  only  what  was  proper  to  be  considered  by  the  circuit  court  on  the 
motion  to  approve  the  sale.     Allen  et  al.  v.  Shepard,  314. 

APPEARANCE. 

Cures  defective  notice.     See  TAXES  AND  TAXATION,  27. 

ASSAULT  AND  BATTERY. 

Whether  damages  are  excessive.     See  NEW  TRIALS,  4. 

ASSIGNMENT. 

As  TO  date  of  assignment. 

1.  Evidence — declarations  of  payee  of  note.  In  an  action  upon  a  promis- 
sory note  by  an  assignee,  upon  the  question  whether  the  assignment  was 
before  or  after  the  maturity  of  the  note,  the  mere  declaration  of  the  payee 
tending  to  show  when  the  assignment  Avas  in  fact  made,  would  not  be 
competent  evidence  to  overcome  the  presumption  that  the  plaintiff  obtained 
the  note  before  maturity.     Hearson  et  al.  v.  Graudine,  115. 

Assignee — now  far  protected. 

2.  Taking  as  collateral  security.  A  creditor  who  takes  a  promissory 
note  indorsed  to  him  before  its  maturity,  either  in  payment  of  his  debt, 
or  as  a  security  for  his  debt,  will  be  protected,  and  will  hold  the  same 
free  from  latent  defenses  on  the  part  of  the  maker.  Worcester  National 
Bank  v.  Cheeney,  602. 

3.  Subsequent  notice  does  not  affect  rights  of  indorsee.  Where  a  party 
takes  a  note  by  assignment  before  its  maturity,  which  is  secured  by  deed 
of  trust  on  real  estate,  and  without  notice  of  any  defense  or  equity,  the 
assignment  will  carry  with  it  the  security,  and  his  rights  will  be  fixed, 

rand  can  not  be  affected  by  any  subsequent  notice  or  information.     Ibid. 
602. 
40—87  III. 
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ASSIGNMENT.      Continued. 
Assignment  of  judgment. 

4.  Carries  with  it  the  security.  The  assignment  of  a  judgment  after  an 
appeal  to  the  Supreme  Court,  in  equity,  carries  with  it  the  security  af- 
forded by  the  appeal  bond,  in  case  of  affirmance.  The  bond  is  but  an 
incident  to  the  debt,  and  passes  with  it.      Ullmann  v.  Kline  et  al.  268. 

5.  Assignee  protected  against  set-off.  The  assignee  of  a  judgment,  taking 
without  notice  that  the  judgment  debtor  has  any  equitable  right  to  have 
an  unsettled  demand  set  off  against  it,  will  be  protected.  Notice  that  the 
judgment  debtor  has  a  demand  against  the  plaintiff  in  the  judgment,  is 
not  any  ground  for  allowing  a  set-off  to  defeat  the  equitable  right  of  the 
assignee.     Ibid.  268. 

Railroad  receipt. 

6.  Of  its  assignment.     See  PLEDGE,  1. 

ASSUMPSIT. 

Nature  of  the  action. 

1.  The  action  of  assumpsit  is  an  equitable  action,  and  judgment  in 
such  action  should  be  only  for  the  sum  which  ought  to  be  paid.  Smith 
et  al.  V.  Riddell,  165. 

When  it  will  lie.     See  PAYMENT,  2. 

ATTACHMENT. 
Levy  on  land. 

When  no  lien  against  third  person.     See  LIENS,  1. 

ATTORNEY  AT  LAW. 

Dissolution  of  firm, 

1.  Presumption  as  to  performance.  It  is  the  duty  of  the  several  mem- 
bers of  a  law  firm  retained  to  attend  to  legal  business  to  go  on  and  com- 
plete their  contract  after  dissolution  of  the  partnership,  without  reference 
to  having  entered  into  new  partnerships;  and  in  the  absence  of  proof  to  the 
contrary  it  will  be  presumed  that  a  firm  completed  its  contract  of  retainer 
even  after  dissolution.     Moshier  v.  Kitchell  ^  Arnold,  18. 

BANKS. 

National  banks.     See  that  title. 

Liability  of  stockholders.     See  CORPORATIONS,  7,  8. 

BANKRUPTCY. 

Of  the  decree  as  ea'^idence, 

1.  Placita  not  necessary  to  decree.  A  decree  of  the  United  States  Dis- 
trict Court,  under  the  Bankrupt  act  of  1841,  declaring  a  person  a  bank- 
rupt and  appointing  an  assignee,  is  not  void  for  want  of  a  placita  or 
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BANKRUPTCY.     Of  the  decree  as  evidence.      Continued. 

convening  order  of  the  court,  and  it  is  error  to  exclude  the  same  as  evidence 
for  the  want  of  such  order,  formal  entries  being  dispensed  with  by  that 
act.     Heath  et  al.  v.  Hyde,  91. 

Deed  of  the  assignee. 

2.  Evidence  to  support  it.  It  is  not  required  that  a  complete  transcript 
of  the  record  and  files  shall  be  given  in  evidence  to  support  the  deed  of  an 
assignee  in  bankruptcy.  A  certified  cop}'  of  the  order  decreeing  bank- 
ruptcy and  appointing  the  assignee  is  sufficient,  under  the  act  of  Congress. 
All  such  deeds,  reciting  the  decree  in  bankruptcy  and  the  assignee's  ap- 
pointment, supported  by  a  certified  copy  of  such  decree,  are  made  full  and 
complete  evidence  both  of  the  bankruptcy  and  the  assignment,  and  super- 
sede the  necessity  of  any  other  proof  to  validate  such  deeds.     Ibid.  91. 

BENEFICIAL  PARTY. 

Of  his  control  over  the  suit.     See  PARTIES,  1,  2. 

BILLS  OF  EXCHANGE. 

Acceptance. 

1.  Whether  conditional.  A  telegram  agreeing  to  accept  a  person's  di-aft 
for  a  certain  sum,  "for  stoclc,"  is  not  a  conditional  contract,  but  an  abso- 
lute undertaking  to  accept  and  pay  the  same  ;  and  a  party  discounting 
the  draft  on  the  faith  of  sucii  telegram,  is  entitled  to  recover  the  amount 
of  the  party  so  agreeing  to  accept.      Coffman  et  al.  v.  Campbell  ^  Co.  98. 

2.  Condition  as  to  acceptance  must  he  clearly  expressed.  It  is  the  duty  of 
a  party  agreeing  to  accept  a  draft  to  be  drawn  on  him  to  express  clearly 
the  condition  of  his  acceptance,  if  he  desires  to  make  it  conditional,  and 
the  burden  is  upon  him  to  show  it,  and  not  upon  the  holder  of  the  bill. 
Ibid.  98. 

3.  Telegram  agreeing  to  accept,  construed.  In  a  telegram  to  a  party,  in 
relation  to  a  draft,  that  the  person  sending  the  dispatch  "  will  pay  A  B's 
draft,  twenty-three  hundred  dollars,  for  stock,"  the  words  "for  stock," 
subserve  no  purpose  as  between  the  payee  and  the  acceptor.  At  most, 
those  words  are  but  an  indication  of  tlie  nature  of  the  consideration  as 
between  the  drawer  and  the  acceptor.     Ibid.  98. 

BOARD  OF  TRADE. 

Who  bound  by  its  rules. 

"  1.  When  one  not  a  member  is  hound  by  its  rules — estoppel.  A  party  fre- 
quently visiting  a  board  of  trade  on  a  visitor's  ticket,  and  who,  when 
there,  undertakes  to  exercise  the  rights  of  a  member  of  the  board,  and 
permits  another  to  deal  with  him  as  such,  is  estopped  to  deny  that  he  is 
a  member,  and  thereby  relieve  himself  from  the  responsibilities  resting 
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BOARD   OF  TRADE.     Who  bound  by  its  rules.      Continued. 

upon  its  members,  but  be  will  be  bound  by  its  rules  and  customs,  the  same 
as  if  he  were  in  fact  a  member.  Chicago  Packing  and  Provision  Co.  v. 
Tilton,  547. 

Reasonableness  of  rule. 

2.  In  regard  to  sales  and  warranty,  A  rule  or  custom  of  the  Chicago 
Board  of  Trade,  that  in  cash  sales  of  produce  or  provisions,  giving  the 
buyer  the  privilege  of  having  them  inspected  at  his  own  expense,  and  if 
he  accepts  the  same  without  inspection,  he  takes  at  his  own  risk  as  to 
quality,  is  not  an  unreasonable  one  in  a  certain  class  of  cases,  as,  where 
two  persons  are  each  speculating  in  produce,  buying  with  a  view  of  sell- 
ing at  a  profit,  or  selling  to  realize  profit,  or  avoid  apprehended  loss,  where 
the  vendor  does  not  seem  to  have  any  better  means  of  knowledge  of  the 
quality  of  the  article  sold  than  the  vendee  has.  But  where  the  vendor 
apparently  occupies  a  position  where  he  is  reasonably  supposed  to  know 
the  condition  and  quality  of  the  goods  sold,  and  the  vendee  might  reasona- 
bly rely  upon  such  supposition,  the  rule  would  be  unreasonable  and  should 
not  apply.     Ibid.  547. 

Application  of  rule. 

3.  As  to  a  warranty.  Where  a  manufacturer  sells  goods  in  his  line  of 
business  as  such,  or  under  circumstances  where  the  vendee  is  justified  in 
believing  him  to  be  selling  goods  of  his  own  manufacture,  the  rule  of  the 
board  of  trade  will  have  no  application  to  prevent  a  warranty  of  their 
merchantable  quality,  as  implied  by  the  law.     Ibid.  547. 

BONDS. 

Administrator's  bond. 

1.  Wlien  a  recovery  may  he  had.  In  an  action  upon  an  administrator's 
bond  it  is  sufficient,  after  reciting  in  the  declaration  that  the  beneficial 
plaintiff  had  recovered  a  claim  against  the  estate  of  the  intestate,  as  a 
debt  of  a  specified  class,  to  be  paid  in  due  course  of  administration,  to 
aver  that  although  money  and  effects  belonging  to  the  estate  had  come  to 
the  hands  of  the  administrator,  out  of  which  his  claim  might  and  ought 
to  have  been  paid,  yet  the  administrator  had  not  paid  the  same  or  any 
part  thereof.      Tucker  v.  The  People,  use,  etc.,  76. 

2.  Devastavit  not  essential  to  a  recovery.  It  is  not  essential  to  a  right  of 
recovery  on  such  a  bond  that  a  devastavit  shall  have  first  been  established 
against  the  administrator.  Since  the  case  of  Biggs  v.  Postlewait,  Breese, 
198,  a  statute  has  been  passed  which  dispenses  with  proof  of  a  devastavit, 
in  all  actions  on  bonds  of  executors  and  administrators.     Ibid.  76. 

3.  0/  the  declaration  upon  such  bond.     See  PLEADING,  1. 

BOUNDARY. 
By  a  street. 

Whether  deed  passes  any  title  to  street.     See  CONVEYANCES,  1,  2. 
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BURNT  RECORDS  ACT. 

Constitutionality. 

1.  The  act  known  as  the  Burnt  Records  act  is  not  unconstitutional.  It 
is  in  the  nature  of  a  limitation  act,  and  as  such,  under  the  circumstances 
to  meet  which  it  was  passed,  it  is  not  unreasonable  in  its  provisions. 
Bertrand  v.  Taylor,  235. 

Character  of  relief  granted. 

2.  And  herein,  rohen  the  court  may  determine  title.  The  statute  known  as 
the  Burnt  Records  act  provides  for  two  sorts  of  petitions, — one  to  establish 
title,  and  the  other  to  establish  any  lien  by  mortgage,  etc.  Where  the 
petition  is  to  establish  title  which  is  claimed  by  both  parties,  the  court  is 
empowered  to  inquire  into  the  condition  of  any  title  or  interest  in  the 
land,  and  to  determine  in  which  party  is  the  title  or  interest,  legal  or 
equitable,  and  declare  the  same  by  decree.     Mulvey  v.  Gibbons  et  al.  367. 

3.  Where  the  petitioner  claims  to  have  derived  title  through  a  mort- 
gagee of  the  land,  and  the  defendant  through  the  mortgagor,  and  the  lat- 
ter denies  that  the  equity  of  redemption  has  been  foreclosed,  it  becomes  a 
proper  question  for  the  court  to  decide  whether  the  equity  of  redemption 
is  enforceable,  or  is  barred  by  foreclosure,  laches,  or  other  equitable 
grounds.  If  not  enforceable,  it  Avill  leave  the  title  in  the  party  succeed- 
ing to  the  rights  of  the  mortgagee.     Ibid.  367. 

Opening  decree. 

4.  When  the  record  shows  the  making  and  entry  of  a  decree  confirm- 
ing title  under  the  Burnt  Records  act,  and  no  order  setting  it  aside,  but  a 
subsequent  entry  setting  aside  "the  order  heretofore  entered  in  this  catise 
vacating  or  opening  the  said  former  decree,"  and  restoring  said  decree, 
such  recital  can  not  be  held  to  show  that  the  original  decree  ever  was 
vacated.     Bertrand  v.  Taylor,  235. 

6.  Time  for  opening  decree.  The  statute  expressly  limits  the  time  for 
opening  a  decree  made  under  the  Burnt  Records  act,  to  one  year  after  its 
entry.  The  allusion  in  the  act  to  section  15,  chapter  21,  of  Revised  Stat- 
utes, entitled  "Chancery,"  has  no  reference  to  the  time  of  filing  the  petition 
to  open  the  decree,  but  to  subsequent  proceedings  after  the  decree  is  va- 
cated.    Ibid.  235. 

CARRIERS. 
Failure  to  deliver  at  proper  place. 

Liability  therefor.     See  RAILROADS,  1 ;  MEASURE  OF  DAMAGES,  5. 
Delivery  to  consignee. 

Whether  a  delivery  }o  a  carrier  is  a  delivery  to  the  consignee.  See  CON- 
SIGNMENT, 1. 
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CHANCERY. 

JURISDICTIOX REMEDY  AT  LAW. 

1.  In  case  of  the  bailment  of  property  to  a  factor  in  trust  to  sell,  on 
his  refusal  to  pay  tlie  proceeds  to  the  person  entitled  to  the  same,  a  court 
of  chancery  has  no  jurisdiction  to  enforce  the  trust,  there  being  a  com- 
plete remedy  at  law  in  favor  of  the  party  entitled  to  the  money.  Taylor 
V.  Turner,  296. 

2.  A  court  of  equity  has  jurisdiction  to  specifically  enforce  a  contract 
by  which  the  vendor  of  land  agrees  to  take  back  the  land  conveyed  and 
refund  the  purchase  money,  with  interest,  if  a  certain  expected  public 
improvement  is  not  made  within  a  given  time,  although  the  other  party 
may  have  a  remedy  at  law  to  recover  damages  for  a  breach  of  the  guar- 
anty in  respect  to  such  improvement,     Ker/oot  et  al.  v.  Breckenridge,  205. 

Of  the  pleadings. 

3.  Bill  to  open  settlevient  between  partners.  Where  a  bill,  filed  to  set 
aside  a  settlement  of  a  partnership  account  on  various  grounds,  con- 
tained a  general  charge  that  the  books  of  account,  if  properly  examined, 
would  show  other  frauds,  held,  that  the  latter  charge  added  nothing,  and 
was  not  entitled  to  be  considered.     Gage  v.  Parmelee,  329. 

Second  reference  to  master. 

4.  Whether  necessary.  On  foreclosure  of  a  mortgage,  where  the  master 
has  reported  all  the  facts,  showing  the  several  items  of  credit  and  their 
dates,  it  is  not  necessary  to  again  refer  the  case  to  him  to  calculate  the 
sum  due.     Haworth  v.  Huling  et  al.  23. 

Cross-bill. 

5.  Whether  necessary  to  relief.     See  MORTGAGES,  9. 

Relief  against  judgment  at  law. 

6.  Upon  what  grounds.  The  mere  fact  tJiata  judgment  by  default  in  an 
action  of  trespass  is  for  a  sum  much  greater  than  it  ought  to  have  been, 
is  not,  of  itself,  evidence  of  fraud  on  the  part  of  the  plaintiff,  and  the 
plaintifi^' in  such  judgment  is  not  responsible  for  errors  on  the  as  essment 
of  damages,  so  as  to  justify  a  court  of  equity  in  setting  aside  the  judgment. 

Walker  v.  Shreve  et  al.  474. 

7.  It  is  not  enough  that  a  judgment  at  law  is  unjust  to  entitle  the  de- 
fendant to  relief  in  equity,  but  it  must  also  have  been  obtained  without 
negligence  on  his  part.     Ibid.  474. 

8.  Any  fact  which  proves  it  to  be  against  conscience  to  execute  the  judg- 
ment, of  which  the  injured  party  could  not  have  availed  himself  at  law, 
or  of  which  he  might  have  availed  himself,  but  was  prevented  by  fraud, 
or  accident,  unmixed  with  fraud  or  negligence  in  himself  or  his  agent, 
will  authorize  a  court  of  equity  to  interfere  by  injunction  to  restrain  the 
adverse  party  fi'om  availing  himself  of  such  judgment.     Ibid.  474. 
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CHANCERY.     Relief  against  judgment  at  law.      Continued. 

9.  The  statement  of  a  third  party  to  a  defendant  in  a  suit,  that  he  had 
arranged  the  matter  with  the  plaintiff,  is  no  sutHcient  excuse  for  not  look- 
ing after  the  matter  and  making  a  defense  at  law,  and  a  failure  to  make 
such  defense,  or  to  attend  upon  the  assessment  of  damages  after  being 
notified  of  the  taking  of  a  default,  is  such  inexcusable  negligence  as  to 
prevent  the  interference  of  a  court  of  equity.      Walker  v.  Shreve  ei  al.  474. 

Nuisance. 

10.  When  equity  will  enjoin  before  a  trial  at  law.  A  court  of  equity  may 
interfere,  by  injunction,  to  abate  a  nuisance,  before  the  fact  of  the  busi- 
ness being  a  nuisance  is  established  at  law,  where  there  is  danger  of  irre- 
parable loss,  or  material  injury  being  done,  before  a  trial  at  law  can  be 
liad,  as,  where  a  slaughter  house  is  erected  near  the  dwelling  house  of 
another,  and  the  business  creates  an  oftensive  and  unwholesome  stench, 
and  is  likely  to  produce  sickness  or  disease.     Ilinke  v.  Hopeman,  450. 

11.  Acquittal  on  indictment  no  bar  to  equitable  relief.  The  trial  and  ac- 
quittal of  one  indicted  for  a  nuisance  will  not  deprive  a  court  of  equity  of 
jurisdiction  to  enjoin  the  carrying  on  of  a  slaughter  house  in  such  a  man- 
ner as  to  become  a  private  nuisance.  The  fact  that  the  statute  gives  a 
remedy  by  indictment,  does  not  deprive  the  court  of  its  equitable  jurisdic- 
tion.    Ibid.  450. 

12.  Of  the  decree.  On  bill  to  enjoin  a  nuisance  near  a  private  residence, 
arising  from  the  manner  in  which  a  slaughter  house  and  the  business 
therein  was  carried  on,  the  decree  restrained  the  defendant  from  conduct- 
ing his  business  in  such  a  manner  as  to  be  offensive  and  injurious  to  the 
complainant  and  his  family  in  the  occupation  of  his  premises,  leaving  the 
right  to  carry  on  the  business  in  a  proper  manner,  and  was  held  to  be  sub- 
ject to  no  just  objection.     Ibid. "450. 

Cloud  upon  title. 

13.  Setting  aside  tax  sale,  upon  lohat  terms.  Where  the  owner  of  real  es- 
tate seeks  the  aid  of  a  court  of  equity  to  set  aside  tax  sales  of  the  prem- 
ises, made  before  he  acquired  title,  and  the  certificates  of  the  purchase,  as  a 
cloud  upon  his  title,  he  should  do  equity,  and  will  be  required  to  pay  to 
the  holder  of  the  certificates  the  amounts  expressed  therein,  and  the  taxes 
paid  by  him,  as  a  condition  to  the  relief  sought.  Phelps  et  al.  v.  Harding, 
442. 

Specific  performance. 

14.  Sufficiency  of  contract.  Where  the  complainant  agreed  for  the  pur- 
chase of  a  piece  of  land  with  one  who  onl}'  held  a  bond  for  a  deed  of  this 
and  other  lands,  the  deed  to  be  made  upon  full  payment  by  him,  if  the  de- 
fendant, the  original  vendor,  would  make  a  deed  to  him  for  such  part,  and 
the  latter  told  complainant  to  make  the  purchase,  and,  on  payment  to  his 
vendee  of  the  purchase  money  within  one  year,  he  would  make  him  a  war- 
ranty deed,  on   the  faith  of  which  he  bought  and  paid  for  the  land,  took 
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immediate  possession  and  made  valuable  improvements  thereon,  it  was 
held,  that  complainant  was  entitled  to  a  specific  performance  of  the  con- 
tract on  the  part  of  the  defendant,  and  that  the  contract  was  sufficiently 
definite  in  its  terms,  and  that  the  case  was  not  affected  by  the  Statute  of 
Frauds.     Fleming  v.  Carter  et  al.  565. 

15.  Of  contract  after  reformation.  A  court  of  equity,  after  reforming  a 
written  contract  by  correcting  a  mistake,  may  decree  its  specific  perform- 
ance,    i/c  Cornack  et  al.  v.  Sage,  484. 

16.  Clear  proof  required.  To  authorize  the  specific  performance  of  a 
contract  the  court  must  be  satisfied  such  a  contract  was  made  as  is  al- 
leged, and,  after  the  lapse  of  a  long  period  of  time,  the  court  will  be  cau- 
tious in  enforcing  a  specific  performance  where  there  is  any  doubt  about 
the  existence  and  terms  of  the  contract.     Ibid.  484. 

17.  On  bill  by  the  assignee  of  the  purchaser  to  enforce  the  specific  per- 
formance of  a  contract  for  the  conveyance  of  land  some  thirteen  years 
after  its  date,  and  the  execution  of  the  alleged  contract  was  denied  under 
oath,  and  the  alleged  vendor  during  all  the  time  paid  all  the  taxes,  and 
there  was  no  proof  of  the  payment  of  any  money  by  the  assignee  for  the 
contract,  and  the  possession  of  the  land  could  be  referred  to  an  arrange- 
ment made  by  the  alleged  vendor  with  the  wife  of  the  purchaser,  as  well 
as  with  the  fact  of  a  purchase,  and  the  proof  left  it  a  matter  of  doubt,  a 
decree  for  a  reformation  of  the  contract  and  a  specific  performance  thereof 
was  reversed.     Ibid.  484. 

18.  Of  contract  to  take  hack  property  sold.  If  a  party,  in  selling  real 
estate  in  a  city,  guarantees  that  a  certain  street  will  be  extended  and 
opened  through  the  property  within  two  years,  and  agrees,  if  such  street 
is  not  opened  within  that  time,  on  a  reconveyance  by  the  purchaser,  to 
refund  the  money  paid  for  the  same,  with  ten  per  cent  interest,  a  court  of 
equity  will  specifically  enforce  the  contract  against  the  vendor,  on  a  ten- 
der of  a  proper  deed  to  him.     Kerfoot  et  al.  v.  Breckenridge,  105. 

19.  When  offer  to  pay  sufficient.  Where  the  purchaser  of  land,  under  a 
contract  for  a  deed,  offers  to  pay  the  last  of  the  purchase  money  when  due, 
and  insists  on  a  deed,  and  the  oifer  is  declined  by  the  vendor,  on  the 
ground  of  there  being  an  incumbrance  on  the  land,  so  that  he  can  not  give 
such  a  title  as  he  agreed  to,  this  will  be  sufficient  to  show  a  readiness  and 
willingness  of  the  purchaser  to  perform  his  part  of  the  contract.  In  such 
case  a  formal  tender  is  not  necessary  before  filing  bill  for  specific  perform- 
ance.    Mathison  et  al.  v.   Wilson,  51. 

20.  Of  contract  not  changed  hy  unexecuted  verbal  agreement.  Where,  un- 
der a  verbal  agreement  for  the  execution  of  a  new  bond  for  a  deed  by  the 
vendor  of  land,  and  of  new  notes  for  the  unpaid  price  by  the  purchaser,  of 
like  tenor  with  the  original  ones,  except  as  to  time  of  performance,  the  old 
notes  and  bond  were  surrendered,  but  the  vendor  refused  to  carry  out  the 
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verbal  agreement  or  to  give  a  bond  for  a  deed,  there  being  no  rescission,  in 
fact,  of  the  written  contract,  it  was  held,  that  tlie  old  agreement  remained 
in  force,  unaffected  by  the  unexecuted  verbal  contract,  and  might  be 
specifically  enforced.     Mathison  ei  al.  v.   Wilson,  51. 

21.  Not  against  wife  of  vendor,  ivhcn  she  is  not  parti/  to  the  contract.  It  is 
erroneous,  in  decreeing  the  specific  performance  of  a  contract  for  the 
conveyance  of  land,  to  require  the  wife  of  the  vendor  to  unite  in  the  con- 
veyance, and,  on  her  failure,  for  the  master  to  convey  her  interest  in  the 
land,  when  she  has  not  signed  the  agreement  with  her  husband,  or  other- 
wise contracted  to  convey  any  interest  she  might  have  in  the  premises. 
Ibid.  51. 

22.  As  to  contract  procured  by  fraud.     See  FRAUD,  1. 
Finding  of  facts. 

23.  When  taken  as  true.  Where  the  evidence  is  not  preserved  in  a 
chancery  suit,  this  court  must  assume  the  finding  of  the  court  below  in 
the  decree  to  be  true.     Darst  et  al.  v.  Thomas,  222. 

Who  bound  by  decree. 

24.  A  decree  of  foreclosure  of  a  mortgage  against  the  mortgagor  will 
not  affect  one  holding  the  equity  of  redemption  by  conveyance  who  is  not 
made  a  party  to  the  suit.     Mulvey  v.  Gibbons  et  al.  367. 

Partnership. 

25.  Partnership  funds  improperly  paid  to  one  partner — remedy  in  chancery. 
See  REMEDIES,  2. 

26.  Opening  settlement  of  partnership  accounts.  See  SETTLEMENT, 
2  to  5. 

Mistake. 

27.  Jurisdiction  in  chancery.     See  MISTAKE,  4. 
New  trial  at  law. 

28.  When  granted  in  chancery.     See  NEW  TRIALS,  8,  9. 
Laches. 

29.  ,  As  affecting  remedy.     See  LIMITATIONS,  6,  7. 

CITATION  TO  ACCOUNT. 

In  case  of  a  guardian. 

Proceeding  abates  on  death  of  defendant.     See  ABATEMENT,  1. 

COLOR  OF  TITLE.     See  LIMITATIONS,  2. 

COMMISSION  MERCHANT. 

Warehouse  receipts. 

1.  Right  of  disposing  of  them.  Under  the  custom  of  trade  in  Chicago, 
a  commission  merchant,  to  whom  grain  is  consigned,  may  dispose  of  the 
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warehouse  receipt  given  liim  for  the  same,  alUiough  directed  by  the  con- 
signor not  to  sell,  but  to  hold  the  grain  for  further  orders,  if  he  keeps  on 
hand,  ready  for  delivery  when  called  on,  other  receipts  for  a  like  quan- 
tity and  grade  of  grain.  The  receipts  are  not  the  consignor's  property, 
and  do  not  represent  his  property,  but  are  merely  evidences  of  a  debt  to 
the  consignee.     Bailey  v.  Bensley  et  al.  556. 

2.  Right  of  consignor  to  control  as  to  disposition  of  property.  The  ship- 
per of  grain  may,  by  consent  of  the  warehouseman,  have  his  grain  kept 
in  a  separate  bin  by  itself,  which  consent  must  appear  upon  the  face  of 
the  receipt,  as  well  as  the  number  of  the  bin,  or  he  may  instruct  the  com- 
mission man,  and  require  him  to  keep  the  identical  receipts  received  up- 
on his  shipment,  and  not  to  part  with  them  except  when  he  sells  on  his 
account.     Ibid.  556. 

Intermixing  grain. 

3.  Eights  of  parties.  Where  a  consignee  of  grain  stores  the  same  in  a 
warehouse,  and  the  same  is  intermixed  with  other  grain  of  like  grade, 
and  a  receipt  is  taken  for  the  amount,  the  grain  being  no  longer  capable 
of  identification,  the  owner  parts  with  his  property  in  the  same,  and  the 
consignee  to  whom  the  receipt  is  given,  instead  of  being  a  bailee,  becomes 
a  debtor  to  the  owner.     Ibid.  556. 

4.  If  a  commission  man  places  the  grain  of  his  consignor  in  a  ware- 
house, taking  a  receipt  therefor,  whereby  the  property  in  the  grain  is 
parted  with  by  its  loss  of  identity,  and  disposes  of  the  receipt,  and  after- 
wards fails  to  keep  warehouse  receipts  for  the  same  amount  and  grade  of 
grain,  it  will  not  amount  to  a  conversion  of  the  grain.  The  only  effect 
will  be  a  bar  to  his  charges  for  storage  and  insurance.     Ibid.  556. 

Reimbursement  for  advances. 

5.  A  commission  merchant  may  rightfully  sell  grain  consigned  to  him 
to  reimburse  himself  for  advances  made,  after  a  reasonable  time,  when 
such  is  the  usage  of  trade.     Ibid.  556. 

COMMISSIONERS  OF  HIGHWAYS. 
As  A  QUASI  CORPORATION.     See  MANDAMUS,  2. 

COMMON  COUNTS. 
Recovering  back  payments  made.     See  PAYMENT,  2. 

CONDEMNATION. 

For  right  of  way.     See  EMINENT  DOMAIN. 

CONDITION  PRECEDENT.     See  CONTRACTS,  10. 

CONDONATION.     See  DIVORCE,  3,  4. 
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CONFESSION  OF  JUDGMENT.     See  JUDGMENTS,  1. 

CONSIDERATION. 

Want  of  consideration. 

1.  Effect  upon  contract.  Where  a  party,  who  had  his  land  conveyed  to 
secure  a  debt,  and  had  failed  to  make  payment  when  the  debt  matured, 
under  the  belief  that  his  right  to  redeem  was  gone,  promised  to  pay  a  sum 
greatly  in  excess  of  wliat  he  owed,  and  took  another  agreement  for  a  deed 
upon  payment  of  the  latter  sum,  it  was  held,  that  such  last  promise  was 
not  binding  on  him  for  want  of  consideration,  his  right  to  redeem  not 
being  gone.      Tennery  v.  Nicholson,  464. 

Sufficiency  of  consideration. 

2.  Payment  of  money  to  another.  Where  the  defendant,  who  had  given 
a  bond  for  a  deed  to  a  purchaser  of  land,  to  be  made  upon  payment  of  the 
price,  agreed  with  the  complainant  to  convey  to  him  a  small  portion  of 
the  land,  severed  from  the  main  body  by  a  railroad,  upon  his  paying  his 
vendee  the  price  of  $15  per  acre  for  the  same  in  one  year,  it  was  held,  that 
the  payment  of  such  price  to  the  intermediate  vendee  was  a  sufficient  con- 
sideration to  support  the  defendant's  agreement  to  convey,  whether  the 
defendant  ever  received  the  money  paid  or  not.  Fleming  v.  Carter  et  al. 
565. 

3.  Forbearance  and  extension  of  time  of  payment.  The  forbearance  of  a 
creditor,  and  his  extension  of  the  time  of  payment  of  the  debt,  constitute 
a  sufficient  consideration  to  support  an  assignment  of  notes  secured  by 
deed  of  trust  to  the  creditor  by  a  member  of  the  firm  indebted.  Worcester 
National  Bank  v.  Gheeney,  602. 

CONSIGNMENT.. 
Delivery  to  carrier. 

1.  Whether  a  delivery  to  consignee.  Delivery  to  a  carrier  is  considered 
as  a  delivery  to  the  consignee  only  when  and  as  it  is  in  agreement  with 
the  terms  and  intention  of  the  shipment.     Taylor  v.  Turner,  296. 

CONSTITUTIONAL  LAW. 

Construction. 

1.  Generally.  Courts  are  not  justified  in  giving  a  strained  construction 
or  astute  interpretation  to  a  constitutional  provision  to  avoid  the  intention 
of  the  framers  of  the  instrument,  or  of  a  statute  passed  under  it  to  carry 
out  its  mandate,  in  order  to  relieve  against  individual  or  local  hardships. 
Their  duty  is  to  enforce  them  according  to  their  plain  and  obvious  mean- 
ing.    Law  et  al.  v.  The  People,  385. 

2.  Whether  retroactive.  The  rule  of  construction  is,  that  a  constitution, 
unless  it  is  clearly  otherwise  expressed  in  the  instrument,  can  operate 
only  prospectively,  leaving  all  past  transactions  unaffected  by  its  provis- 
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ions.  The  present  constitution  expressly  saves,  preserves  and  continues 
all  prior  rights,  etc.,  as  they  were  before  its  adoption.  City  of  Chicago  v. 
Rumsey,  348. 

Self-executing  provisions. 

3.  Not  requiring  the  aid  of  legislative  enactment.  It  is  the  settled  doctrine 
that  all  negative  or  prohibitory  provisions  found  in  a  constitution  execute 
themselves,  making  void  all  acts  done  in  violation  of  such  provisions,  the 
same  as  if  in  violation  of  express  statutory  law.  And  a  statute  creating 
a  penalty  for  doing  a  thing  forbidden  by  the  constitution  can  add  nothing 
to  the  invalidity  of  the  act.     Law  et  al.  v.  The  People,  385. 

Eminent  domain. 

4.  Compensation  for  damage  to  private  property — constitution  not  retroactive. 
The  clause  of  the  constitution  of  1870,  which  provides  that  private  prop- 
erty shall  not  be  taken  or  damaged  for  public  use  without  just  compensa- 
tion, does  not  profess  to  be  retroactive,  and  but  simply  to  take  effect  with 
the  remaining  clauses.  Therefore,  when  a  public  improvement  in  a  street 
was  contracted  for,  the  work  commenced  and  mostly  completed  when  the 
constitution  took  effect,  but  completed  afterwards,  it  was  held,  as  to  an 
adjoining  lot  owner,  whose  lot  was  not  taken,  the  rights  of  the  parties 
could  not  be  affected  by  the  constitutional  provision.  City  of  Chicago  v 
Rumsey,  348. 

Change  of  remedy. 

5.  In  respect  to  liability  of  stockholders  of  corporations.  The  legislature 
had  the  power  to  reipeal  so  much  of  the  act  of  1857,  relating  to  private 
corporations,  as  makes  the  stockholders  liable,  personally,  to  creditors  to 
the  amount  of  their  stock.  There  was  no  vested  right  in  such  provision 
of  the  law.  A  law  changing  the  remedy  for  the  collection  of  a  debt,  is 
not  liable  to  any  constitutional  objection.     Richardson  et  al.  v.  Akin,   138. 

Vested  rights. 

6.  A  right  can  not  be  considered  as  vested  unless  it  is  something  more 
than  a  mere  expectation,  and  has  already  become  a  title,  legal  or  equita- 
ble, to  the  present  or  future  enforcement  of  a  demand  or  a  legal  exemp- 
tion from  a  demand  made  by  another.     Ibid.  138. 

Burnt  records  act. 

7.  Is  constitutional.     See  BURNT  RECORDS  ACT,  1. 

Municipal  indebtedness. 

8.  Constitutional  limitations.  See  MUNICIPAL  INDEBTEDNESS,  2 
to  10. 

CONTINUANCE. 

Diligence  required. 

1.  An  affidavit  for  a  continuance,  which  fails  to  show  diligence  in 
attempting  to  obtain  the  desired  testimony,  is  insufficient.  Meyers  ei  al. 
V.  Andrews,  433. 
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Copy  of  lease,  in  distress  for  rent. 

2.     No  ground  for  continuance.     See  PRACTICE,  7. 

CONTRACTS. 

Religious  society. 

1.  By  what  name  to  contract.  The  trustees  of  <a  religious  society,  incor- 
porated under  the  Revised  Statutes  of  1845,  are  the  corporate  bod}^  and 
they  alone  can  act  for  and  bind  the  society  by  the  assumed  name.  The 
trustees  should  sign  their  names  as  trustees  of  the  church,  giving  the 
name  adopted.     Little,  Admr.  v.  Bailey  et  al.  239. 

Construction  of  contracts. 

2.  Real  intention  governs.  Courts  look  at  the  substance  ralher  than  the 
form,  of  contracts,  and  seek  for  the  real  intention  of  the  parties,  as  gath- 
ered from  all  its  parts;  and  this,  when  ascertained,  is  the  essence  of  the 
contract,  and  to  this  legal  effect  is  given.     Smith  et  al.  v.  Riddell,  165. 

3.  Construction  hy  the  parties.  In  case  of  doubt  as  to  the  proper  con- 
struction to  be  put  upon  a  contract,  the  acts  of  the  parties,  showing  how 
they  understood  the  same,  will  be  taken  into  consideration  by  the  court, 
as  showing  what  the  parties  really  meant.      Garrison  v.  Nute,  215. 

4.  Punctuation,  as  explaining.  Punctuation  in  written  contracts  may 
sometimes  shed  light  upon  the  meaning  of  the  parties,  but  is  never  allowed 
to  overturn  what  seems  the  plain  meaning  of  the  whole  contract.  Osborn 
V.  Farm  ell,  89. 

Contracts  construed. 

5.  Whether  creating  individual  or  corporate  liability.  A  promissory  note 
reciting  that  "the  trustees  of"  a  certain  church,  "as  such  trustees,  prom- 
ise to  pay,"  etc.,  and  signed  by  five  persons,  with  the  words,  "  as  trus- 
tee," etc.,  after  each  name,  shows  clearly  an  undertaking  by  the  corporate 
body,  and  there  is  no  individual  liability  thereby  created.  Little,  Admr. 
V.  Bailey  et  al.  239. 

6.  Sale  of  drug  preparation,  construed.  Where  two  persons  entered  into 
partnership  for  the  manufacture  and  sale  of  a  drug  known  as  "Dr.  Nute's 
Liquid  Extract  (Enothera,"  and,  after  a  short  time,  one  party  sold  out  to 
the  other  all  his  interest  and  right  in  the  cop^n-ighted  labels  for  such  ex- 

.  tract,  and  all  printed  labels,  glassware  and  boxes,  and  all  the  crude  herb 
for  the  preparation  on  hand,  and  covenanted,  for  the  consideration  of  $200, 
not  to  engage  in  the  manufacture  or  sale  of  "said  liquid  extract  (Enoth- 
era," it  was  held,  that  the  covenant  did  not  prohibit  the  covenantor  from 
making  and  selling  any  other  prepai-ation  from  the  same  herb,  made  in  a 
different  manner  and  possessing  different  qualities,  and  which  all  drug- 
gists had  the  right  to  make  and  sell,  and  that  the  Avords  "said  liquid 
extract,"  referred  to  the  preparation  known  as  Dr.  Nute's.  Garrison  v. 
Nute,  215. 
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CONTRACTS.      Continued. 
Mutual  and  dependent. 

7.  When  a  readiness  to  perform  is  sufficient.  Where,  under  a  contract, 
the  acts  of  both  parties  required  to  be  done  are  concurrent  acts,  neither 
is  obliged  to  do  the  first  act,  or  perform  his  part  of  the  agreement  l)efore 
the  other;  and  the  plaintitf,  in  order  to  sustain  his  action,  need  only  show 
that  he  was  ready  and  willing  to  perform  his  part,  if  the  defendant  was 
ready  to  perform  his.      Clark  v.  Weis,  438. 

8.  When  the  acts  are  concurrent.  Where  a  party  gave  a  bond  for  a 
wari-anty  deed  to  real  estate,  to  be  made  on  a  certain  day  if  the  purchase 
money  should  then  be  paid,  it  was  held,  that  the  making  of  the  deed  and 
the  payment  of  the  money  were  concurrent  acts;  and  where  the  vendor 
of  land  is  not  able  to  make  the  title  he  agreed  to  give,  at  the  time  agreed 
upon,  and  the  purchaser  is  ready  and  willing,  and  able,  to  make  his  pay- 
ment, the  latter  may  sue  for  and  recover  back  what  he  has  paid  on  the 
contract.     Ibid,  438, 

9.  Tender — in  case  of  mutual  and  dependent  undertaking.  In  the  case  of 
mutual  and  concurrent  promises,  the  word  "tender"  does  not  mean  the 
same  kind  of  an  offer  as  Avhen  used  in  reference  to  the  payment  of  a  debt 
due  in  money,  but  it  only  means  a  readiness  and  willingness,  accompanied 
with  an  ability,  on  the  part  of  the  party;  and  such  a  tender  does  not  re- 
quire the  bringing  of  the  money  into  court  to  keep  it  good.     Ibid.  488. 

10.  Condition  precedent  to  performance.  Where  a  party  agrees  to  do 
certain  work,  and  the  other  party  to  convey  to  him  certain  lots,  for  the 
price  of  which,  above  the  amount  to  be  paid  for  the  work,  the  workman 
agrees  to  execute  and  deliver  his  notes,  secured  by  mortgage  on  the  lots, 
if  the  owner  of  the  lots  refuses  to  make  a  deed  therefor,  the  workman  is 
not  bound  to  go  any  further  or  to  execute  the  notes  and  mortgage.  The 
owner  must  tender  a  deed  before  he  can  demand  the  notes  and  mortgage. 
Guefdon  v.  Corbetts  et  al.  272. 

Performance. 

11.  What  constitutes — as  to  guaranty  of  opening  of  street.  A  written  guar- 
anty that  a  certain  street  shall  be  extended  and  opened  through  certain 
lands  sold  and  conveyed,  within  two  years,  is  not  kept  merely  by  the  insti- 
tution of  proceedings  to  condemn  the  ground  for  the  street,  and  the  assess- 
ment of  benefits,  within  such  period,  such  proceedings  being  liable  to  be 
abandoned  before  the  opening  of  the  street.  Kerfoot  et  al.  v.  Breckenridge. 
105. 

12.  A  guaranty  that  one  partner  in  a  distillery  shall  pay  a  government  tax, 
and  thereby  protect  the  interest  of  his  co-partner  in  the  firm,  is  not  dis- 
charged by  such  partner  paying  the  tax  out  of  the  partnership  property 
without  the  consent  of  the  other,  but  if  it  is  so  paid  with  his  consent,  this 
will  be  a  compliance  with  the  contract.     Smith  et  al.y.  Riddcll,  165. 
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13.  Performance  hy  other  than  original  parties.  Where  a  firm  of  attorneys 
is  employed  to  render  professional  services,  and  afterwards  the  lirni  is 
dissolved  and  a  new  one  formed,  the  latter  can  not  sue  and  recover  upon 
the  original  contract,  although  such  firm  may  have  succeeded  to  the  old 
one  and  may  have  completed  the  services.  The  liability  of  the  party  is  not 
shown  by  proving  a  retainer  of  another  and  diff"erent  firm.  Moshier  v. 
Mtchell  ^  Arnold,  18. 

Right  to  abandon  contract. 

14.  If  a  party  is  prevented  from  completing  his  contract,  by  the  other  party, 
he  will  have  the  legal  right  to  abandon  it,  and  sue  for  and  recover  for  the 
labor  performed  under  the  same.      Guerdon  v.  Corbeiis  et  al.  272. 

Acceptance  of  proposition. 

15.  May  he  shoion  hy  acts.  A  party  can  not  accept  a  part,  only,  of  a 
written  proposition  for  a  contract,  and  at  the  same  time  rely  on  a  portion 
of  the  antecedent  verbal  oft'ers;  and  if  such  party  acts  under  a  written 
proposal,  and  avails  himself  of  all  the  rights  and  privileges  it  confers,  this 
will  show  an  acceptance.     Pickrell^.  Rose,  263. 

Reconsidering  acceptance. 

16.  In  case  of  proposed  sale  to  acounty.  During  the  existence  of  a  stand- 
ing rule  of  the  board  of  commissioners  of  Cook  county,  allowing  a  recon- 
sideration of  motions,  but  limiting  it  to  two  business  days  after  the  vote, 
the  board  accepted  a  proposal  of  a  party  for  the  sale  of  land  for  a  hos- 
pital, but  on  the  second  business  day  thereafter,  there  being  two  adjourn- 
ments, the  vote  of  acceptance  was  reconsidered,  and  the  board  left  the 
matter  with  its  committee:  Held,  that  the  vote  of  acceptance,  under  the 
rule,  was  subject  to  reconsideration,  and  that  it  having  been  reconsidered, 
there  was  no  binding  contract  to  be  enforced.  Matthews  et  al.  v.  Cook 
County,  590. 

Waiver  of  strict  compliance. 

17.  By  accepting-  property  sold.  Although  a  contract  may  be  for  the 
sale  of  a  specific  number  of  cattle,  and  embrace  a  warranty  that  they 
shall  average  so  much  per  head,  and  an  agreement  on  the  part  of  the  ven- 
dor to  keep  them  from  food  and  water  for  twelve  hours  before  weighing, 
yet  if  the  purchaser,  with  a  knowledge  of  the  facts,  accepts  a  less  number 
of  cattle,  not  averaging  the  specified  weight,  and  ships  them,  he  will  be 
considered  as  having  waived  a  strict  compliance  with  the  contract,  and 
will  be  liable  to  pay  the  contract  price  for  as  many  cattle  as  he  gets. 
Defenhaugh  v.   Weaver,  132. 

CONVEYANCES. 

Of  a  street  as  a  boundary. 

1.  Whether  conveyance  of  lot  on  street  carries  any  interest  therein.  Not- 
withstanding the  general  presumption  that  a  conveyance  of  land  bounded 
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on  a  street  or  highway  carries  the  fee  in  the  street  or  highway  to  the  cen- 
ter thereof,  the  owner  may  convey  tlie  adjoining  land  without  the  soil 
under  the  street  or  highway.  It  is  but  a  presumption,  that  may  be  rebut- 
ted by  circumstances  inconsistent  with  it.  If  it  does  pass  by  a  deed, 
it  does  so  as  a  parcel  of  the  land  and  not  as  an  appurtenant.  City  of  Chi- 
cago V.  Rumsey,  348. 

2.  Where  a  lot  on  a  street  is  conveyed,  and  the  same  is  described  as 
"beginning  at  a  point  on  the  east  line  of"  the  lot,  which  is  given  by  num- 
ber, "  one  hundred  and  forty  feet  from  the  north-east  corner  of  said  lot, 
running  thence  south  along  the  line  of  said  lot  to  the  alley,  thence  west 
seventy-two  feet,  thence  north  forty  feet,  more  or  less,  to  a  point,  and  west 
of  the  point  of  beginning,  thence  east  to  the  place  of  beginning,"  the  fix- 
ing the  boundary  in  such  strict  terms  necessarily  excludes  any  presump- 
tion of  intention  to  pass  any  interest  in  the  soil.     Ibid.  348. 

CORPORATE  AUTHORITIES. 

Park  commissioners.     See  SPECIAL  ASSESSMENTS,  1.  , 

CORPORATIONS. 

Mode  op  exercising  powers. 

1.  Prohibition  by  implication.  Where  one  mode  of  exercising  an  express 
power,  by  a  banking  corporation,  is  prescribed  in  the  law  creating  such 
corporation,  by  implication  this  will  seem  to  forbid  the  exercise  of  such 
power  in  any  other  way.  Fridley  v.  Bowen,  151.  See  NATIONAL 
BANKS. 

Incorporation  under  general  law. 

2.  What  constitutes.  If  an  insurance  company,  created  by  a  special 
charter,  increases  its  capital  stock  under  the  general  law,  this,  in  effect., 
is  an  incorporation  under  such  law,  and,  hy  subscribing  to  such  stock,  the 
party  will  incur  the  liability  imposed  by  the  general  law.  Tibballs  et  al, 
V.  Libby,  142. 

Compensation  of. officers. 

3.  To  entitle  directors,  etc.,  of  a  railway  company,  to  receive  compen- 
sation for  official  services,  such  compensation  must  be  fixed  by  the  by-laws 
of  the  organization,  or  at  least  by  a  resolution  of  the  directors  spread  on 
the  minutes  of  their  proceedings,  and  this  before  the  services  are  rendered. 
Lafayette,  Bloomington  and  Mississippi  Ry.  Co.  v.  Cheney,  446. 

4.  But  if  a  director  of  such  a  company,  under  a  proper  employment  by 
the  company,  performs  services  outside  of  the  line  of  his  duty  as  an  offi- 
cer, and  which  are  usually  performed  by  other  agencies,  and  which  are 
not  required  of  him  by  the  charter  or  by-laws  of  the  company,  such  as 
procuring  right  of  way  and  soliciting  subscriptions,  he  will  be  entitled  to 
compensation  for  such  services.     Ibid.  446. 
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Stockholders — liability  for  corporate  debts. 

6.  A  stockholder  of  an  insurance  company,  subject  to  the  general  law  of 
18G9,  is  liable  for  the  debts  of  the  company  to  the  full  amount  of  his  stock, 
and  he  is  not  relieved  of  this  liability  by  payment  for  liis  stock  in  full. 
Until  the  full  capital  stock  is  paid  in,  and  a  certificate  of  the  fact  made 
and  recorded,  he  is  liable  to  be  sued  for  the  debts  of  the  company  to  the 
amount  of  his  stock.     Tihhalls  et  al.  v.  Lihhy,  142. 

6.  Liability  not  affected  hy  bankruptcy  of  the  company.  The  right  of  a 
creditor  of  a  corporation  to  recover  against  a  stockholder  is  not  taken 
away  by  the  bankruptcy  of  the  corporation.  That  fact  fixes  his  liability. 
Ibid.  142. 

7.  Within  ivhat  time  to  bring  suit — construction  of  clause  as  to  liability  af- 
ter transfer  of  stock.  Under  the  charter  of  the  Bank  of  Chicago,  which 
provided,  "each  stockholder  shall  be  liable  to  double  the  amount  of  stock 
held  or  owned  by  him,  and  for  tliree  months  after  giving  notice  of  trans- 
fer," etc.,  it  was  held,  that  a  stockholder  assumed  a  primary  liability  to 
creditors  of  the  bank  to  an  amount  double  his  stock,  and  not  a  secondary 
one;  and  having  incurred  such  liability  he  was  not  released  therefrom  by 
his  not  being  sued  within  three  months  after  a  transfer  of  his  stock. 
Fuller  V.  Ledden,  310. 

8.  The  fair  and  reasonable  construction  of  such  clause  in  the  charter 
is,  that  a  stockholder  is  liable  for  debts  incurred  while  a  member,  and, 
also,  for  such  debts  as  the  bank  should  contract  for  and  during  the  ensu- 
ing three  months  after  giving  notice  of  a  transfer  of  his  stock.  The  clause 
does  not  relate  to  the  time  in  which  suit  must  be  brought  to  enforce  his 
liability.®     Ibid.  310. 

9.  Remedy  against  stockholders — when  in  equity  alone.    See  REMEDIES,  1. 
10.      Changing  remedy— constitutionality.    See  CONSTITUTIONAL  LAW,  5. 

Municipal  corporations. 

11.  Of  the  use  of  streets,  and  the  control  over  them.  The  fee  of  the  soil 
in  the  streets  in  the  original  town  of  Chicago,  laid  off  by  the  canal  com- 
missioners under  the  provisions  of  law,  is  either  in  the  State  or  in  the  city, 
for  the  use  of  the  public  generally,  and  it  was  competent  for  the  city,  un- 
der legislative  authority  of  the  State,  to  construct  a  tunnel  in  one  of  the 
streets,  and  if  done  in  a  proper  manner,  and  without  unreasonable  delay, 
no  action  lies  against  the  city  in  favor  of  an  adjoining  lot  owner,  whose 
property  has  received  no  physical  injury.      City  of  Chicago  v.  Rumsey,  348. 

*  What  constitutes  one  a  stockholder,  and  of  evidence  in  respect  thereto.  See 
Corwith  et  al.  v.  Culver,  69  111.  502,  and  Stowe  v.  Flagg,  T2  id.  327.  When  souglit 
to  be  charged  by  a  creditor  of  the  company,  a  stockholder  is  estopped  to  deny 
the  power  of  the  corporation  to  act.      Cortvith  et  al.  v.  Culver,  69  111.  502. 
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12.  From  the  well  established  policy  of  the  State  legislature  to  vest 
the  fee  of  the  streets  in  the  various  municipal  authorities,  it  would  require 
clear  and  satisfactory  proof  that  the  State  intended  to  vest  a  private  own- 
ership in  the  streets  in  cities  and  towns  laid  out  by  it.  If  the  fee  is  in 
the  corporation  it  is  only  as  an  agency,  and  is  at  all  times  subject  to  legis- 
lative control.      City  of  Chicago  v.  Rumsey,  348. 

13.  Where  the  fee  in  the  streets  of  a  city  is  in  the  municipality  or  in 
the  State,  and  not  in  an  adjoining  lot  owner,  the  city  is  not  liable,  under 
the  old  constitution,  to  such  owner  for  damages  claimed  on  account  of 
constructing  a  tunnel  in  the  street  in  front  of  his  property,  when  the  work 
is  properly  planned  and  executed,  under  the  sanction  of  law,  and  no 
physical  injury  is  done  to  his  property,  and  there  is  enough  of  the  street 
left  for  passage  and  ordinary  travel.     Ibid.  348. 

14.  When  liable  for  using  street  for  a  water  tank.  The  erection  of  a 
water  tank  in  the  center  of  a  street,  occupying  one-half  of  the  width 
thereof,  and  the  erection  and  operation  of  a  steam  engine  in  connection 
therewith,  even  for  the  purpose  of  supplying  the  city  and  its  residents 
with  water,  is  not  an  use  for  which  the  street  can  appropriately  be  put, 
and  the  owner  of  a  lot  adjoining  does  not  take  subject  to  any  such  ease- 
ment, and  may  maintain  an  action  to  recover  for  any  damages  done  to 
his  property  in  consequence  of  such  erection.  City  of  Morrison  v.  Hink- 
son,  587. 

15.  Remedy  for  obstruction  to  street.  Where  the  sole  cause  of  complaint 
is,  that  an  unauthorized  erection  in  a  street  causes  an  obstruction  of  the 
highway,  the  remedy  is  by  indictment  for  the  nuisance,  but  when  special 
damage  is  sustained  in  consequence  thereof,  the  injured  party's  remedy 
is  by  civil  action.     Ibid.  687. 

16.  Toivn  of  Lake.  The  town  of  Lake,  in  Cook  county,  under  its  spe- 
cial charter,  is  merely  an  incorporated  town,  or,  in  other  words,  an  incor- 
porated village,  possessing  all  the  powers  usually  conferred  upon  cities 
and  villages,  and  of  the  character  conferred  upon  cities  and  villages,  by 
the  genei-al  law  of  1872.     Martin  et  al.  v.  The  People  ex  rel.  524. 

17.  The  town  of  Lake  was  and  is  a  village,  in  the  sense  in  which  that 
word  is  used  in  section  168  of  the  general  act  of  1872,  relating  to  cities 
and  villages,  and  as  such  is  authorized  to  adopt  the  provisions  of  article 
9  of  that  act,  for  the  collection  of  taxes  and  special  assessments,  by  way 
of  amendment  to  its  charter.     Ibid.  524. 

18.  Persons  dealing  with  them  must  know  the  power  exists.  Municipal 
corporations  can  only  exercise  such  powers  as  are  conferred  upon  them 
by  their  charters,  and  all  persons  dealing  with  them  must  see  that  they 
have  the  power  to  perform  the  proposed  act.  Law  et  al.  v.  The  People, 
386. 
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19.  Toion  plat  in  additio?i  by  State  need  not  be  acknowledged  to  pass  fee  in 
street.  The  act  of  1833,  in  relation  to  the  laying  out  of  towns,  or  additions 
thereto,  and  requiring  the  same  to  be  acknowledged,  etc.,  under  severe 
penalties,  does  not  apply  to  cases  where  the  State  lays  out  a  town,  etc., 
on  lands  to  which  it  holds  the  legal  title.  The  State,  in  her  sovereign 
capacity,  may  properly  lay  out  a  town  without  regard  to  the  law  pre- 
scribed for  others.      City  of  Chicago  v.  Rumsey,  348. 

20.  Right  of  corporation  in  street.  The  interest  a  city  railway  company 
may  have  in  certain  streets,  derived  by  contract  with  the  city  pi-ohibiting 
their  use  by  any  other  company,  is  no  part  of  the  company's  franchise, 
but  is  in  the  nature  of  property,  and  is  an  incorporeal  right.  A  franchise 
emanates  from  the  sovereign  power  of  the  State  alone.  Metropolitan  City 
Ry.  Co.  V.  Chicago   West  Division  Ry.  Co.  317. 

21.  Negligence  in  respect  to  sidewalks.     See  NEGLIGENCE,   1. 

22.  Toivn — meaning  of  the  term  in  the  statute.     See  TOWNS,  1. 

23.  Ordinances— of  their  validity.     See  ORDINANCES,  1. 

24.  Municipal  indebtedness — limitation  in  respect  thereto.     See  MUNICI- 
•  PAL  INDEBTEDNESS,  2  to  11. 

25.  Municipal  taxes— for  what  purpose  to  be  levied.  See  TAXES  AND 
TAXATION,  14  to  20. 

26.  Execution — can  not  issue  against  municipal  corporation.  See  EXE- 
CUTIONS, 1. 

Contracts  by  corporations. 

27.  In  what  manner  to  be  executed  so  as  to  be  binding.  See  CON- 
TRACTS, 1. 

Commissioners  of  highways. 

28.  As  quasi  corporations.     See  MANDAMUS,  2. 

Foreign  corporation. 

29.  Service  of  process.     See  PROCESS,  1. 

COSTS. 

Liability  of  surviving  party. 

1.  Where  a  suit  or  proceeding  abates  on  the  death  of  one  of  the  parties, 
each  party  is  liable  for  his  respective  costs,  and  it  is  error  to  render 
judgment  against  the  surviving  party  for  all  the  costs.  Harvey  et  al.  v. 
Harvey,  54. 

COUNTY  BOARD. 

Reconsidering  vote. 

In  respect  to  a  contract.     See  CONTRACTS,  16. 
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COURTS  IN  COOK  COUNTY. 
Judicial  notice  taken  of  them.     See  EVIDENCE,  1. 

CREDITOR'S  BILL. 

To  set  aside  fraudulent  conveyance. 

To  enable  administrator  of  grantee  to  sell.  See  ADMINISTRATION  OF 
ESTATES,  6. 

CRIMINAL  LAW. 

Indictment. 

1.  Not  found  within  period  of  limitation,  had.  A  count  in  an  indict- 
ment found  in  September,  1876,  charging  a  larceny  to  have  been  com- 
mitted in  January,  1866,  witliout  showing  that  the  accused  had,  at  any 
time,  been  a  "person  fleeing  from  justice,"  is  clearly  bad,  as  showing  on 
its  face  that  the  offense  was  barred.      Garrison  v.  The  People,  96. 

Repeal  of  limitation. 

2.  Effect  on  in'oseculion.     See  LIMITATIONS,  1. 
Proof  of  prior  misconduct. 

3.  Evidence  of  prior  misconduct  of  the  accused  is  never  admissible  in 
a  criminal  trial,  except  to  prove  prior  malice  towards  an  individual,'  or 
guilty  knowledge.      Gifford  v.  The  People,  210. 

Character  of  accused. 

4.  On  cross-examination.  It  is  error  to  allow  a  witness,  called  to  show 
the  previous  good  character  of  one  on  trial  for  rape,  to  prove,  on  cross- 
examination,  that  he  had  heard  people  say  the  defendant  gambled.  And 
when  the  defendant  testifies  in  his  own  behalf,  it  is  error  to  compel  him 
on  cross-examination  to  state  that  he  had  visited  houses  of  ill-fame  before, 
and  the  number  of  times,  and  of  his  having  connection  with  their  inmates, 
and  that  he  had  played  cards  for  money.     Ibid.  210. 

5.  In  rebuttal  of  proof  of  good  character.  Particular  acts  of  misconduct 
are  never  admissible,  in  rebuttal  of  proof  of  the  defendant's  good  character, 
in  a  criminal  case.     Ibid.  210. 

CROSS-BILL. 

Whether  necessary.     See  MORTGAGES,  9. 

CUSTOM— USAGE. 
Requisites. 

1.  To  form  part  of  contract.  An  usage  of  trade  must  be  generally  known 
and  established,  and  so  well  settled  and  so  uniformly  acted  upon  as  to 
raise  a  fair  presumption  that  it  was  known  to  both  contracting  parties, 
and  that  they  contracted  in  reference  to  it  and  in  conformity  to  it.  Proof 
of  a  particular  usage  among  commission  merchants,  in  Chicago,  in  respect 
to  the  acceptance  of  drafts,  not  extending  to  bankers,  nor  to  a  foreign 
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State  where  a  draft  is  negotiated,  fails  to  establish  any  binding  usage. 
Coffman  et  al.  v.  Campbell  ^  Co.  98. 
Dealing  with  reference  to  it. 

2.  A  person  who  deals  in  a  particular  market  must  be  taken  to  deal 
according  to  the  known,  general  and  uniform  custom  or  usage  of  that 
market,  and  he  who  employs  another  to  act  for  him  at  a  particular  place 
or  market,  must  be  taken  as  intending  that  the  business  to  be  done  will 
be  done  according  to  the  custom  and  usage  of  that  place  or  market,  whether 
the  principal,  in  fact,  knew  of  the  usage  or  custom,  or  not.  Bailey  v. 
Bensley  et  al.  556. 

Question  of  law  or  fact. 

3.  Whether  a  given  custom  does  or  does  not  exist,  or  is  not  universally 
recognized  in  a  particular  locality,  is  a  question  of  fact  for  a  jury;  but 
whether  a  given  custom  be  valid  or  invalid,  is  always  a  question  of  law 
for  the  court,  and  should  not  be  left  to  a  jury.  Chicago  Packing  and  Pro- 
vision Co.  V.  Tilton,  547. 

DAMAGES. 

Excessive  damages.     See  NEW  TRIALS,  4,  5,  6. 
Measure  of  damages.     See  that  title. 

DECREE. 

In  bankruptcy. 

Placita  not  necessary.     See  BANKRUPTCY,  1. 
Finding  as  to  service  of  process. 

Evidence  to  overcome.     See  PROCESS,  4. 
Finding  as  to  publication  of  notice.     See  JURISDICTION,  1,  2, 
Finding  of  facts,  generally.     See  CHANCERY,  23. 
Opening  decree. 

Under  Burnt  Records  act.     See  BURNT  RECORDS  ACT,  4,  5. 
Who  bound  by  decree.     See  CHANCERY,  24. 

DEDICATION. 

For  what  purposes. 

1.  Property  may  be  dedicated  to  the  public  for  a  great  variety  of  pur- 
poses. It  may  be  for  the  purposes  of  a  street,  for  pleasure  grounds,  for 
burial  purposes,  or  for  the  location  of  water  works.  City  of  Morrison  v. 
Hinkson,  587. 

Purchaser. 

2.  Takes  subject  thereto.  Where  a  person  buys  a  city  lot  bordering 
upon  a  tract  of  land  set  apart  or  dedicated  to  any  public  use,  he  takes  it 
subject  to  all  the  annoyances  incident  to  the  use  of  the  property  for  the 
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purpose    of  the    dedication,  no    matter   how  disagreeable  they  may  be. 
City  of  3Iorrison  v  Hinkson,  587. 
Intent  must  be  shown. 

3.  To  show  that  title  is  required  to  land  for  a  public  road  by  dedica- 
tion, the  proof  should  be  very  satisfactory  either  of  an  actual  intention  to 
dedicate,  or  of  such  acts  and  declarations  as  should  equitably  estop  the 
owner  from  denying  such  intention.     Kyle  v.  Toion  of  Logan,  64. 

Who  may  make  dedication. 

4.  A  dedication  of  land  for  a  public  highway  can  be  made  only  by  the 
owner  of  the  title  to  the  ground.  What  any  one  in  possession  may  have 
said,  indicating  an  intention  to  dedicate,  without  proof  that  he  was  the 
owner,  amounts  to  nothing.     Ibid   64. 

Use  of  vacant  land  for  road. 

5.  The  public  does  not  acquire  a  public  road  over  vacant  and  unoccu- 
pied land  by  travel  over  the  same  for  twenty  years  or  more,  merely  from 
acquiescence  on  the  part  of  the  owner.     Ibid.  64. 

Presumption  from  user. 

6.  A  dedication  from  a  user  for  twenty  years,  or  for  a  less  time,  may 
be  presumed;  but  acquiescence,  with  a  knowledge  of  such  use  by  the 
public,  without  objection,  is  not  conclusive  evidence  of  a  dedication.  The 
presumption  arising  from  such  fact  may  be  overcome  by  any  other  proper 
evidence.     Ibid.  64. 

DEEDS  OF  TRUST.     See  MORTGAGES  AND  DEEDS  OF  TRUST. 

DEFAULT. 
Rule  to  plead  by  a  day. 

Default  may  he  taken  on  such  day.     See  PRACTICE,  8. 

DEFINITIONS. 

Town.     See  TOWNS,  1. 

Franchise.     See  CORPORATIONS,  20. 

Property.     See  PROPERTY,  1. 

Words  "to"  and  "till."     See  PRACTICE,  8. 

DESCRIPTION. 

Of  land  in  entry.     See  ENTRY,  1,  2,  3. 

DEVASTAVIT. 

Not  necessary  to  suit  on  administrator's  bond.     See  BONDS,  2. 


DEVISE.     See  WILL,  1. 
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DISCRETIONARY. 

Amendment  of  pleadings. 

On  trial.     See  AMENDMENTS,  2. 

DISTRESS  FOR  RENT. 

Filing  copy  of  lease  and  warrant.     See  PRACTICE,  7. 

DIVORCE. 

Desertion. 

1.  What  constitutes.  When  a  husband  acquires  a  new  home,  it  is  th« 
duty  of  his  wife  to  go  with  him,  and  if  she  refuses,  without  justification, 
for  two  years,  the  husband  will  be  entitled  to  a  divorce.  Kennedy  v.  Ken- 
nedy, 250. 

2.  In  questions  of  desertion,  the  intention  of  the  person  absenting 
himself  has  a  large,  if  not  a  controlling,  influence.  If  the  party  leaves 
with  the  intention  of  returning,  and  continues  to  provide  for  his  wife  and 
family,  and  is  kept  away  over  two  years,  this  will  be  no  desertion  or 
abandonment,  within  the  meaning  of  the  divorce  act.     Ibid,  250. 

Condonation. 

3.  In  the  case  of  condonation,  there  is  an  express  or  implied  agree- 
ment that  the  party  forgiving  does  so  only  on  the  condition  that  the  party 
forgiven  will  not  repeat  the  offense,  but  will  perform  all  marital  duties 
the  relation  imposes.     Ibid.  250. 

4.  Where  a  wife  refused  to  go  with  her  husband  to  a  new  home  ac- 
quired by  him,  and,  without  cause  or  justification,  deserted  him  for  more 
than  two  years,  it  was  held,  that  the  husband  cohabiting  with  her,  at  her 
brother's  house,  on  one  occasion  within  the  two  years,  when  she  still 
refused  to  go  and  live  with  him,  did  not  have  the  effect  to  bar  him  of  the 
right  to  a  decree  of  divorce.     Ibid.  250. 

DOMICILE.     See  RESIDENCE,  1. 

DOWER. 

In  land  sold  under  mortgage. 

Recovery  in  ejectment.     See  EJECTMENT,  2. 

DRAFT.     See  BILLS  OF  EXCHANGE,  1,  2,  3. 

DURESS. 
Payment. 

Whether  made  under  duress.     See  PAYMENTS,  2. 

EJECTMENT. 

Legal  title  must  prevail. 

1.  Equities  not  noticed.  Legal  titles  must  prevail  in  an  action  of  eject- 
ment.    A  legal  title  acquired  by  a  sale  under  a  power  in  a  mortgage  or 
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EJECTMENT.     Legal  title  must  pkevail.     Continued. 

trust  deed,  can  not  be  defeated  in  a  court  of  law  because  the  sale  was 
made  on  credit,  instead  of  for  cash,  or  because  made  for  the  benefit  of  the 
mortgagee  or  trustee,  but  a  court  of  chancery  must  be  invoked.  The 
deed  is  not  void,  but  voidable  only,  and  that  only  in  a  court  of  chancery. 
Johnson  v.   Watson,  535. 

Kecovery  of  dower. 

2.  In  land  sold  under  mortgage.  Where  the  wife  joins  with  her  husband 
in  the  execution  of  a  mortgage  containing  a  power  of  sale,  duly  acknowl- 
edged by  her,  in  which  she  releases  her  dower,  and  the  land  is  sold  under 
the  power,  and  a  deed  made  to  the  purchaser,  passing  the  legal  title,  she 
can  not  recover  her  dower  in  the  land  in  an  action  of  ejectment.  If  the 
sale  is  not  void,  but  voidable  only,  she  must  resort  to  equity,  and  even 
then  it  seems  she  will  have  to  redeem  her  third.     Ibid.  535. 

Restoring  defendants  possession. 

3.  If  a  defendant  has  been  turned  out  of  possession  under  an  erroneous 
judgment  in  ejectment  against  him,  which  is  afterwards  reversed,  the 
circuit  court  may  enter  such  order,  on  the  case  being  remanded,  as  may 
be  necessary  to  restore  him  to  the  possession.     Ibid.  535. 

What  title  will  maintain  the  action. 

4.  Under  limitation  law  of  1839.     See  LIMITATIONS,  4. 

EMINENT  DOMAIN. 

The  right  derived  from  the  State. 

1.  The  right  of  a  corporation  to  condemn  property  and  appropriate  the 
same  for  the  construction,  operation  and  maintenance  of  a  horse  or  dummy 
railway  in  the  streets  of  a  city,  is  derived  solely  from  the  State  law,  and 
the  consent  of  the  city  authorities  to  the  construction  and  operation  of 
such  railway  is  not  a  condition  precedent  to  proceedings  to  condemn. 
Such  consent  can  be  obtained  after  condemnation  as  well  as  before,  and, 
if  given,  is  a  mere  license,  revocable  at  any  time  before  it  is  acted  on. 
Metropolitan  City  Ry.  Co.  v.  Chicago   West  Division  Ry.  Co.  317. 

What  property  subject  thereto.* 

2.  And  herein,  what  is  property.  Under  our  statutes,  a  company  incor- 
porated for  the  purpose  of  constructing  and  operating  "horse  and  dummy 
railways,"  has  the  right  to  enter  upon  and  appropriate  any  property  neces- 

*See,  also,  Chicago,  Rock  Island  and  Pacific  Railroad  Co.  v.  Town  of  Lake,  71 
III.  333,  and  cases  there  cited,  holding  that  the  fact  that  property  sought  to  be 
taken  for  a  public  street,  by  a  town  authorized  to  do  so,  belongs  to  a  corpora- 
tion which  acquired  its  title  by  the  exercise  of  the  right  of  eminent  domain, 
does  not  atfect  the  right  to  take  it.  See  Cincinnati  LaFayetie  and  Chicago  Rail- 
road Co.  V.  Danville  and  Vincennes  Raihoay  Co.  75  111.  113,  in  respect  to  proceed- 
ings by  one  company  to  condemn  the  right  of  way  of  another. 
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sary  for  constTucting  its  road,  upon  making  compensation  therefor,  when 
ascertained  according  to  law.  Where  a  horse  railway  company  operating 
its  railway  has,  by  contract  with  a  city,  acquired  a  right  in  not  having  a 
similar  railway  on  certain  other  streets  running  parallel  with  its  road, 
this  will  be  property,  in  the  sense  of  the  Eminent  Domain  act,  and  may  be 
taken  and  condemned  for  the  use  of  a  new  company,  when  the  public 
necessity  so  requires.  Metropolitan  City  Ry.  Co.  v.  Chicago  West  Div.  Ry. 
Co.  317. 

3.  Under  our  constitution,  the  property  and  franchises  of  incorporated 
companies  may  be  subjected  to  public  necessity,  as  well  as  the  property 
of  individuals;  and  the  exercise  of  the  right  and  power  of  eminent  domain 
can  never  be  so  construed  or  abridged  as  to  prevent  the  General  Assembly 
from  appropriating  such  property,  when  the  public  exigency  demands  it. 
Wliatever  exists,  in  any  form,  whether  tangible  or  intangible,  is  subject 
to  the  exercise  of  this  power.     Ibid,  317. 

Estoppel  to  deny  title. 

4.  The  filing  of  a  petition  by  a  railway  company  to  condemn  whatever 
'■property  rights,  interest  or  privileges  "  a  defendant  corporation  may  have 
in  certain  streets  by  contract  with  the  city,  admits  the  legality  of  that  con- 
tract, at  least  for  the  purposes  of  the  proceeding,  and  estops  the  petitioner 
from  insisting  the  defendant  has  no  interest  in  that  which  is  sought  to  be . 
condemned.     Ibid  317. 

Damage  to  private  property. 

5.  Constitution  only  prospective  in  its  operation.  See  CONSTITUTIONAL 
LAW,  4. 

ENTRY. 

Of  public  land. 

1.  What  land  embraced  in  entry  of  fractional  part  of  quarter.  Where  the 
original  survey  of  a  fraction  of  a  fractional  quarter  of  land,  as  shoAvn  by 
the  plat  and  field  notes,  embraced  all  the  land  in  the  quarter  lying  between 
a  navigable  lake  and  a  river,  without  regard  to  an  outlet  connecting  the 
lake  and  river  and  dividing  the  intervening  fraction  about  equally,  as  one 
entire  tract,  and  the  number  of  acres  marked  on  the  plat  included  the  land 
on  each  side  of  the  outlet,  and  corresponded  with  the  precise  quantity'  en- 
tered by  a  party,  of  a  fraction  of  the  quarter,  and  but  one  number  of  the 
entry  was  marked  on  such  fraction,  and  that  across  the  outlet,  it  was  held, 
that  such  entry  embraced  all  the  land  in  the  quarter  between  the  lake 
and  the  river,  and  would  not  be  restricted  to  that  on  one  side  of  the  outlet, 
although  the  description  of  the  part  of  the  quarter  is  somewhat  general. 
Hunt  et  al.  v.  Rowley  et  al.  491. 

2.  The  description  of  land  in  a  certificate  of  entry  and  patent,  though 
somewhat  general,  will  be  good  if  the  land  can  be  located  by  it,  in  con- 
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nection  with  the  field  notes  of  the  original  survey.  The  field  notes  of  such 
survey  enter  into  and  form  a  part  of  the  entry  or  patent,  as  if  copied  into 
them.     Hunt  et  al.  v.  Rowley  et  al.  491. 

3.  Where  the  surveyor  general  examines  the  field  notes  in  a  survey  of 
a  portion  of  the  public  lands,  plats  and  returns  it  as  one  tract  only,  under 
the  instructions  from  the  land  office,  it  is  made  final  and  conclusive  as  to 
its  being  but  one  tract,  and  the  quantity  contained  in  it.     Ibid.  491. 

EQUITY  OF  REDEMPTION. 

How  CUT  OFF  OR  DEFEATED.     Scc  MORTGAGES  AND  DEEDS  OF  TRUST, 

5,  6,  7. 

ERROR. 

Cured  by  amendment. 

After  supersedeas.     See  AMENDMENTS,  5,  6. 
Cured  by  instructions. 

In  respect  to  testimony  improperly  admitted.  See  PRACTICE  IN  THE 
SUPREME  COURT,  7. 

ESTOPPEL. 

In  proceeding  to  condemn  land. 

Can  not  deny  title  of  alleged  owner.     See  EMINENT  DOMAIN,  4. 

As  TO  membership  in  board  OF  TRADE. 

Estoppel  to  deny  it  by  one  dealing  in  the  hoard.    See  BOARD  OF  TRADE,  1. 

EVIDENCE. 
Judicial  notice. 

1.  As  to  courts  in  Chicago.  The  Supreme  Court  will  take  judicial 
notice  of  the  fact  that  a  number  of  courts  of  original  jurisdiction  are  held 
in  the  city  of  Chicago  in  as  many  different  rooms.  Hearson  et  al.  v.  Grau- 
dine,  115. 

Parol  evidence. 

2.  To  vary  written  contract — at  law  and  in  equity.  A  court  of  law  will  not 
receive  parol  evidence  to  contradict  or  enlarge  the  terms  of  a  written  con- 
tract, but  the  written  instrument  must  be  considered  as  furnishing  the  true 
agreement  between  the  parties,  and  as  furnishing  better  evidence  than 
any  which  can  be  supplied  by  parol.  But  in  equity  such  evidence  is  ad- 
missible, to  show  the  real  intention  of  the  parties.  Mercantile  Ins.  Co.  v. 
Jaynes  et  al.  199. 

3.  The  general  rule  is  well  established  that  antecedent  or  contempora- 
neous parol  agreements  or  declarations  can  not  be  received  to  contradict 
or  vary  the  terms  of  a  valid  written  agreement;  but  this  does  not  forbid 
the  contradiction  of  mere  recitals  as  to   the  consideration  of  a  deed  by 
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parol,  where   the  party  is  not  on  other  principles  estopped   to  deny  such 
recitals.     Ludeke  v.  Sutherland,  481. 

4.  This  rule  does  not  pi'ohibit  the  establishment  by  parol  of  an  agree- 
ment for  the  sale  of  land,  although  a  deed  and  notes  may  have  been  exe- 
cuted in  part  performance  of  such  parol  agreement.  In  such  case  the 
parol  agreement  remains  in  full  force,  and  may  be  proved  by  parol,  unless 
the  proof  varies  or  modifies  the  terms  and  legal  effect  of  the  writings. 
Ibid.  481. 

5.  Where  a  tract  of  land  was  sold  as  containing  140  acres,  at  a  given 
sum  per  acre,  and  a  deed  made  conveying  the  same,  and  the  purchaser 
gave  his  note,  secured  by  deed  of  trust,  for  the  unpaid  price,  it  being  ver- 
bally agreed,  before  the  execution  of  the  writings,  that  if  the  land,  on  a 
survey,  should  contain  more  than  140  acres,  the  purchaser  should  pay  for 
such  excess,  and  if  it  fell  short  the  seller  should  pay  for  the  deficit  at  the 
same  price  per  acre  for  which  the  land  was  sold,  it  was  held,  that  a  recov- 
ery could  be  had  for  any  excess  in  the  number  of  acres  in  the  land,  and 
that  parol  evidence  of  the  contract  Avas  admissible.     Ibid.  481. 

6.  On  hill  to  reform  for  mistake.  Parol  evidence  may  be  resorted  to  on 
bill  to  reform  a  writ.ten  contract  for  a  mistake  in  describing  property  sold. 
Such  proof  is  not  to  vary  the  terms  of  the  contract,  but  to  show  a  misde- 
scription of  the  property.     McCornack  et  al.  v.  Sage,  484. 

7.  To  explain  figures  and  lines  in  diagram  of  a  public  improvement.  Where 
an  ordinance  and  diagram  of  a  proposed  improvement  of  a  street,  by 
grading  and  covering  it  with  broken  stones,  is  rejected  for  indefinitenesa 
and  uncertainty,  it  is  error  to  refuse  to  admit  parol  evidence  to  explain 
the  diagram  and   the  meaning  of  the  figures  and  terms  marked   thereon. 

Village  of  Hyde  Park  v.  Andrews,  229. 

8.  In  most  disputed  questions  as  to  surveys,  plans  and  specifications  of 
houses,  bridges  and  other  structures,  and  of  profiles  of  railroads  and  the 
like,  resort  may  be  had  to  oral  testimony  to  enable  the  jury  to  determine 
the  true  lines,  courses  and  distances,  and  to  explain  the  field  or  other 
notes  or  figures  used.     Ibid.  229. 

9.  Excluded  by  acceptance  of  written  proposal.  The  acceptance  of  a  writ- 
ten proposition  for  the  rescission  of  a  contract,  and  taking  posses- 
sion under  it,  supersedes  a  verbal  one,  without  notice  of  its  rejection. 
The  verbal  proposition  being  excluded  by  the  written  one,  can  not  be 
admitted  in  evidence.     Pickrell  v.  Rose,  263. 

Of  negative  and  affirmative  testimony. 

10.  Where  witnesses  near  by  a  passing  train,  w^ith  their  attention  di- 
rected to  the  fact,  testify  positively  that  no  bell  was  rung  or  whistle 
sounded  until  the  instant  of  a  collision,  their  evidence  is  not  negative  in 
its  character.      Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Lee,  454. 
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NOX-PRODUCTION  OR  DESTRUCTION  OF  EVIDENCE. 

11.  Prcsumjjtion.  The  presumption  of  law  arising  from  the  non-pro- 
duction or  destruction  of  evidence  by  one  party,  can  not  relieve  the  opposite 
party  from  the  burden  of  pi'oving  his  case.  It  will  justify  the  admission 
of  secondary  evidence,  and  when  the  evidence  is  conflicting,  then  the 
presumption  will  have  its  full  opei-ation  and  weight.    Gage  \.  Parmelee,  529. 

Relevancy. 

12.  To  prove  cost  of  machine  sold.  In  a  suit  upon  a  note  given  for  the 
price  of  a  sewing  machine,  where  the  evidence  was  conflicting  as  to  the 
issues  of  fact,  in  respect  to  the  matter  of  the  consideration  of  the  note,  it 
was  held  erroneous  to  allow  the  defendant  to  prove  the  wholesale  cost  of 
such  a  machine.     Howe  3Iachine  Co.  v.  Rosine,  105. 

Possession,  as  evidence  of  title, 

13.  Proof  of  possession  claiming  title  in  fee  is  prima  facie  evidence  of 
such  title.      City  of  Ilorrison  v.  Hinkson,  587. 

As  TO  existence  of  record. 

14.  In  ivhat  raamier  proven.  The  existence  of  a  record  can  not  be 
proved  by  merely  balancing  probabilities.  If  in  existence,  it  proves 
itself,  and  if  not  to  be  found,  the  presumption  is,  it  never  existed,  and 
those  who  affirm  its  prior  existence  must  show  clearly  and  satisfactorily 
that  fact.      Worcester  National  Bank  v.  Cheeney,  602. 

Account  rendered. 

15.  ^5  evidence  of  correctness  of  charges.  Accounts  of  sales  rendered 
monthly  by  a  commission  merchant  to  the  consignor  for  several  years, 
containing  items  of  chai-ges  for  storage  and  insurance,  unobjected  to  until 
after  suit  brought  by  the  former  for  a  balance  due  him,  \b  prima  facie  evi- 
dence of  the  correctness  of  the  account,  and  the  right  to  make  such 
charges.     Bailey  v.  Bensley  ei  al.  556. 

County  surveyor's  certificate. 

16.  There  is  no  statute  making  the  certificate  of  a  county  surveyor 
evidence  in  a  cause.  A  copy  of  his  record  of  a  survey  is  vndidQ  prima  facie 
evidence.     Kyle  v.  Town  of  Logan,  64. 

Survey  of  road. 

17.  As  evidence.  A  survey  of  a  road,  made  some  eight  years  after  the 
land  owner  had  made  his  fences,  with  a  view  to  a  prosecution  against  him 
for  having  his  fence  in  the  highway,  and  to  manufacture  evidence,  seems 
not  properly  admissible  in  evidence  against  him.     Ibid.  64. 

Receipt  of  ward  to  his  guardian. 

18.  Weight  as  evidence.  A  receipt  given  by  a  ward  to  his  guardian,  in 
full  of  moneys  coming  to  the  ward,  when  shown  to  have  been  given  with- 
out an  accounting  in  fact  at  the  time,  and  the  ward  denying  any  settle- 
ment, is  entitled  to  but  little  weight  as  evidence  of  a  settlement.  Bennett 
V.  Hanifin,  32. 


INDEX.  653 


I 


EVIDENCE.      ConUnued. 

Finding  of  service  in  decree. 

19.  Sufficiency  of  proof  to  overcome.     See  PROCESS,  4, 

Acceptance  or  proposed  contract. 

20.  May  he  shown  hy  acts.     See  CONTRACTS,  15. 

Of  the  time  a  note  was  assigned. 

21.  Declarations  of  payee.     See  ASSIGNMENT,  1. 
Holding  money  in  trust. 

22.  Evidence  to  show  money  due  hy  note  does  not  helong  to  payee.     See 
TRUSTS,  2. 

To  show  date  of  payment. 

23.  Papers  of  guardian  as  vouchers,  though  not  filed.     See  GUARDIAN 
AND  WARD,  4. 

Dedication  for  public  road. 

24.  Of  evidence  to  estahlish  the  same.     See  DEDICATION,  3  to  6. 
Decree  in  bankruptcy. 

25.  When  admissihle.     See  BANKRUPTCY,  1. 

Deed  of  assignee  in  bankruptcy. 

26.  Proof  to  support  it.     Same  title,  2. 
Extent  of  loss  by  fire. 

27.  Evidence  in  respect  thereto.     See  INSURANCE,  2. 
Admissions. 

28.  From  the  pleadings.     See  ADMISSIONS,  .1. 
Evidence  in  criminal  cases. 

29.  As  to  prior  misconduct  of  accused.     See  CRIMINAL  LAW,  3. 


EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bill  of  exceptions. 

1.  Construed  as  to  what  evidence  was  heard.  Where  the  record  shows 
that  after  the  entry  of  a  default,  "  the  court  having  heard  the  evidence, 
*  *  doth  assess  the  plaintiffs  damages,"  this  will  be  sufficient  to 
show  the  assessment  of  damages  was  upon  evidence,  although  the  bill  of 
exceptions  may  state  no  further  evidence  was  heard  "  except  such  as 
otherwise  appears  of  record."     McKenzie  et  al.  v.  Penfield,  38. 

EXECUTIONS. 
Against  a  city. 

1.  Under  our  laws  no  execution  can  lawfully  be  issued  against  the 
property  of  a  city.  In  rendering  judgment  against  a  city  it  is  error  to 
award  an  execution.      City  of  Morrison  v.  Hinkson,  587. 
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EXECUTIONS.      Continued. 
In  mechanic's  lien  case. 

2,  0/  a  general  execution.     See  LIENS,  2. 

3.  Right  to  execution  in  first  instance.     Same  title,  3. 

EXEMPTION. 

As  TO  LEVY  AND  SALE  UNDER  EXECUTION. 

1.  When  to  he  claimed,  and  its  extent.  The  debtor  is  required  to  make 
the  selection  of  the  property,  under  the  clause  of  the  statute  exempting 
$100  worth  "of  other  property,"  and  it  must  be  done  at  the  time  of  the 
levy  or  when  he  has  notice  of  the  levy.     Amend  v.  Smith,  198. 

2.  Construction  of  statute  is  not  for  the  jury.  In  an  action  of  replevin, 
by  an  execution  debtor  against  an  officer,  for  a  lot  of  corn  exceeding  in 
value  $100,  claimed  as  being  exempt  from  levy,  it  is  error  to  instruct  the 
jury  that  in  determining  the  exemption  to  which  the  plaintiff  is  entitled 
it  is  their  duty  to  construe  the  law  liberally  towards  the  plaintiff.  Ibid. 
198. 

Exemption  from  taxation.     See  TAXATION,  1,  2,  3. 

FEES. 

Of  master  in  chancery. 

1.  The  statute  fixes  the  amount  of  fees  which  masters  in  chancery  are 
entitled  to  receive,  and  it  is  error  for  the  court  to  allow  a  greater  amount. 
Harvey  et  al.  v.  Harvey,  54. 

FORECLOSURE.     See  MORTGAGES. 

FORMER  ADJUDICATION. 

Whether  conclusive. 

1.  A  recovery  of  judgment  in  a  case  where  payments  are  pleaded  and 
urged  on  the  trial,  is  conclusive  between  the  parties,  and  the  same  defense 
can  not  be  set  up  and  urged  a  second  time  on  an  application  for  a  man- 
damus to  enforce  payment  of  the  judgment.  City  of  Chicago  v.  Sansum, 
182. 

2.  Approval  of  guardian's  report  of  state  of  account.  See  GUARDIAN 
AND  WARD,  1. 

In  the  Supreme  Court. 

3.  The  reversal  of  a  judgment  by  this  court,  and  awarding  a  new  trial, 
can  not  be  pleaded  in  bar  of  a  second  recovery.  The  principles  of  law 
announced  by  this  court  upon  a  certain  state  of  facts,  in  reversing,  are 
not  binding  except  upon  the  same  state  of  facts.  Upon  substantially  the 
same  facts,  this  court  would  be  bound  to  re-apply  the  same  principles  and 
legal  rules,  or  overrule  the  former  opinion.  Chicago,  Burlington  and  Quincy 
R.  R.  Co.  V.  Lee,  454. 
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FORMER  DECISIONS. 

Conflicting  testimony. 

1.  -46-  between  two  witnesses.  In  the  ruling  of  the  court  in  this  case  in 
71  111.  122,  that  where  two  witnesses  give  contradictory  testimony,  and 
neither  is  impeached,  and  nothing  to  strengthen  the  testimony  of  either, 
there  is  no  preponderance,  the  principle  of  law  is  stated  too  broadly. 
Durani  v.  Rogers,  508. 

Liability  of  stockholders. 

2.  The  case  of  Butler  v.  Walker,  80  111.  345,  as  to  liability  of  stock- 
holder of  corporation  under  the  law  of  1869,  is  followed,  and  the  opinion 
in  that  case  adhered  to.     Tibballs  et  al.  v.  Libby,  142. 

Taxation  of  corporations. 

3.  The  decisions  of  this  court  in  Porter  v,  RocTcford,  Rock  Islaiid  and 
St.  Louis  R.  R.  Co.  76  III.  561,  and  Republic  Life  Ins.  Co.  v.  PollaJc,  75  111. 
292,  in  regard  to  the  taxation  of  the  property  and  franchises  of  corpora- 
tions, are  adhered  to.     Hopkins  v.  Taylor  et  al.  486. 

New  trial  at  subsequent  term. 

4.  The  entry  of  a  motion  for  a  new  trial  during  the  term  at  which  a 
judgment  has  been  entered  will  operate  to  stay  the  final  judgment  until 
the  motion  can  be  heard  by  the  court,  and  it  makes  no  diflTerence  whether 
the  motion  shall  be  considered  and  determined  at  that  or  some  subsequent 
term.  A  different  rule  was  held  in  Nat.  Ins.  Co.  v.  Chamber  of  Commerce, 
69  111.  22;  but  what  was  said  in  that  case  on  this  subject,  Avas  concurred 
in  without  sufficient  reflection,  is  inconsistent  with  previous  and  subse- 
quent cases,  and  must  be  made  to  conform  to  the  better  reasoning  of  other 
cases  in  this  court  construing  this  and  other  statutes  analogous  in  prin- 
ciple.    Hear  son  et  al,  v.  Graudine,  115. 

FRANCHISE. 

What  embraced  therein.     See  CORPORATIONS,  20. 

FRAUD. 

In  procuring  contract. 

1.  Equity  tvill  not  aid  in  enforcing  suck  contract.  Where  a  husband,  by 
fraud,  collusion  and  artifice   on  his   part,  and  others  assisting  him,  pro- 

.  cured  a  conveyance  of  his  wife's  property  to  one  of  his  confederates,  and 
the  execution  of  an  agreement  in  relation  thereto,  and  for  other  purposes, 
with  the  intention  of  discarding  her  and  possessing  himself  of  her  prop- 
erty, it  Avas  held,  that  a  court  of  equity  would  not  assist  him  in  enforcing 
the  agreement,  or  obviating  a  defect  in  his  title  caused  by  the  mutilation 
of  the  deed  he  had  thus  obtained.     Fargo  v.  Goodspeed,  Exr.  290. 

Sham  bid — on  sale  under  trust  deed. 

2.  Remedy.  If  one,  by  fraud,  procures  a  sham  bid  on  his  property  when 
oflFered  for  sale,  by  an  irresponsible  person,  and  thereby  succeeds  in  hav- 
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FRAUD.     Sham  bid — on  sale  under  trust  fund.      Continued. 

ing  the  land  of  Another  sold  to  pay  off  a  portion  of  the  debt  he  is  equitably- 
bound  to  pay,  such  injured  party  may  recover  back  the  sum  so  lost  by  him 
in  the  sale  of  his  property,  or  the  sum  realized  by  the  other,  with  interest. 
Darst  et  al.  v.  Thomas,  222. 

3.  Where  A  conveyed  real  estate  to  his  brother,  to  enable  him  to  raise 
money  on  the  same  and  other  land,  and  afterwards  the  brother  reconveyed, 
subject  to  a  deed  of  trust  given  by  him,  and  he  afterwards  sold  the  other 
lands  in  the  deed  of  trust  to  B  and  C,  and  at  the  trustee's  sale  of  the 
premises  B  and  C  produced  D,  an  irresponsible  person,  to  make  a  sham 
bid  on  their  part  of  the  land,  and  then  they  bid  off  A's  land,  which,  with 
the  amount  of  D's  bid,  made  $1750  more  than  the  debt  secured  by  the 
trust  deed,  and  B  and  C  paid  all  of  their  bid  to  the  incumbrancer,  and  D 
not  paying  his  bid,  they  advanced  the  balance  due  the  mortgagee  and  ob- 
tained a  release  for  their  land:  Held,  that  A  could  recover  back  the  sum 
out  of  which  he  was  so  defrauded,  with  interest,  on  bill  against  C  and  D. 
Having  procured  a  false  bid  upon  which  others  acted,  they  were  bound  to 
make  it  good.  A,  in  such  case,  had  his  election  to  sue  at  law  or  in  equity. 
Ibid.  222. 

Settlement  of  partnership  accounts. 

4.  Fraud,  as  a  ground  for  opening  such  settlement.  See  SETTLEMENT, 
8,4. 

FRAUDS,  STATUTE  OF.     See  STATUTE  OF  FRAUDS. 

FRAUDULENT  CONVEYANCES. 

Rights  of  creditors  inter  se. 

1,  Notice  of  fact  to  two  opposing  claimants.  "Where  a  person,  making  a 
loan  to  another,  has  knowledge  that  the  property  of  the  latter  is  in  the 
name  of  his  brother-in-law,  to  defraud  creditors,  he  is  in  no  better  position 
than  a  creditor  of  the  same  party  who  takes  from  him,  by  assignment, 
notes  given  by  the  brother-in-law  secured  by  a  deed  of  trust  upon  such 
property,  who  also  has  notice  of  the  fact  that  the  property  was  kept  in  the 
name  of  the  brother-in-law,  to  defraud  creditors,  in  a  contest  between  the 
two  creditors  as  to  their  right  to  hold  such  property  in  payment  of  their 
several  debts.      Worcester  National  Bank  v.  Cheeney,  602. 

Upon  death  of  fraudulent  grantor. 

2.  Who  may  avoid  the  deed.  See  ADMINISTRATION  OF  ESTATES, 
3  to  6. 

GARNISHMENT. 

Of  the  recovery. 

1.  3Ioney  due  after  service  of  writ.  Under  garnishee  process  may  be 
recovered  money  due  or  owing  to  the  defendant  in  the  judgment  at  the 
time  of  its  service,  or  which  may  thereafter  become  due.  Wilcus  et  al.  v. 
Kling,  107. 
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GARNISHMENT.     Of  the  recovery.     Continued. 

2.  On  admission  of  moneij  due  hy  paying  after  service.  Although  a  person 
may  not  be  liable  to  be  sued  for  money  due  from  him  for  labor  and  materi- 
als used  in  the  erection  of  a  building,  at  the  time  he  is  garnisheed,  for 
want  of  an  architect's  certificate,  yet  it  does  not  follow  he  owes  nothing, 
and  if  he  pays  out  money  on  orders  drawn  on  him  by  the  workman  after 
service  on  him,  this  will  be  an  admission  that  he  owed  the  same,  and  from 
which  a  recovery  may  be  had  against  him  by  the  gai-nisheeing  creditor. 
Wilcus  et  al.  v.  Kling,  107. 

GUARANTY. 

As  TO  THE  OPENING  OF  A  STREET. 

What  will  constitute  a  performance.     See  CONTRACTS,  11. 

GUARDIAN  AND  WARD. 
Of  the  guardian's  report. 

1.  How  far  final.  A  guardian's  report  to  the  county  court,  being  simply 
an  account  of  receipts  and  disbursements,  and  which  does  not  purport  to 
be  final,  makes  no  reference  to  the  ward's  age,  and  asks  for  no  discharge' 
or  claims  any  commissions,  and  the  order  of  the  court  approving  the  same, 
will  not  be  regarded  as  a  final  settlement  of  the  guardian's  account,  and 
can  not  be  urged  as  a  bar  to  a  citation  for  a  final  accounting.  Bennett  v. 
Ilanifin,  32. 

2.  Any  mistake  or  omission  in  a  former  report  may  be  rectified  on  final 
settlement.     Ibid.  32, 

Guardian  chargeable  with  interest. 

3.  Where  a  guardian's  reports  show  the  receipt  of  moneys  belonging 
to  his  ward,  and  payments  made  by  him,  but  contained  no  item  of  interest,' 
it  was  held,  that,  notwithstanding  the  approval  of  his  reports,  the  county 
courts,  on  a  proceeding  to  compel  a  final  settlement,  had  the  right  to 
charge  him  with  interest.     Ibid,  32. 

Evidence  as  to  date  of  payments. 

4.  Papers  not  filed  in  probate  court.  Where  a  guardian's  report  of  pay- 
ments made  by  him  gave  no  dates,  but  the  amounts  corresponded  with 
those  in  vouchers,  or  receipts,  in  the  papers  of  the  estate,  though  not  all 
marked  filed,  it  was  held,  that  such  papers  were  admissible  in  evidence  to 
fix  the  dates  of  the  payments.     Ibid.  32. 

Citation  to  account. 

5.  Does  not  lie  against  representative  of  a  deceased  guardian.  After  the 
death  of  a  guardian,  before  settlement  of  his  accounts,  no  citation,  under 
the  statute,^  lies  against  his  administrator  to  compel  him  to  settle  tlie 
guardian's  account.     Harvey  et  al.  v.  Harvey,  54. 

6.  Abatement  on  death  of  guardian.     See  ABATEMENT,  1. 

42—87  III. 
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HIGHWAYS. 

Of  a  road  with  no  outlet. 

1.  Is  still  a  public  higMvay.  A  road  laid  out  by  commissioners,  under 
the  statute,  is  a  public  highway,  even  though  one  end  of  the  same  termin- 
ates against  private  land,  with  no  outlet.  The  statute  must  control  against 
any  contrary  doctrine  of  the  common  law.     Sheaff  v.  The  People  ex  rel.  189. 

Opening  road, 

2.  When  necessary  bridges  are  loanting.  It  is  no  defense  against  a  pro- 
ceeding by  mandamus  to  compel  the  commissioners  of  highways  to  open  a 
public  road  established  by  them,  that  the  same  Avill  not  be  fit  for  travel 
until  bridges  are  built  requiring  a  large  sum  of  money,  and  that  there  are 
no  funds  to  build  the  same.  The  command  to  open  does  not  require  the 
road  to  be  put  in  good  order.  The  question  of  the  utility  of  the  road  is 
not  involved  in  such  suit.     Ibid.  189. 

3.  Agreement  not  io  open  until  damages  are  paid.  Where  the  damages 
for  right  of  way  for  a  road  are  agreed  upon,  and  an  order  given  for  the 
same,  and  releases  executed,  the  land  owner  relying  on  the  orders,  the 
commissioners  of  highways,  on  mandamus  against  them,  will  not  be  allowed 
to  set  up  a  verbal  agreement  made  by  them  with  the  owner  not  to  open 
the  road  until  the  damages  should  be  paid,  as  such  agreement  is  inconsis- 
tent with  the  order  establishing  the  road.  Such  an  agreement  can  not 
rest  in  parol.     Ibid.  189. 

Dedication  and  prescription.  ' 

4.  In  respect  to  public  highway.     See  DEDICATION,  1  to  6. 

HOMESTEAD. 

Disposition  of  proceeds  on  sale. 

When  it  is  released  as  io  one  mortgage,  and  not  as  to  another.  See  MORT- 
GAGES, 9. 

HYDE  PARK,  VILLAGE  OF. 

Power  to  levy  corporate  taxes.     See  TAXES  AND  TAXATION,  21. 

IMPEACHMENT  OF  WITNESSES.     See  WITNESSES,  1. 

IMPLIED  PROMISE.     See  PARTNERSHIP,  1. 

INDICTMENT.     See  CRIMINAL  LAW,  1. 

INSTRUCTIONS. 
Of  their  requisites. 

1.  In  general.  Instructions  should  in  a  clear,  concise  and  comprehen- 
sive manner  inform  the  jury  as  to  what  material  facts  must  be  found,  to 
recover,  or  to  bar  a  recovery.  They  should  never  be  argumentative,  equivo- 
cal or  unintelligible  to  the  jury.     Moshier  v.  Kitchell  ^  Arnold,  18. 
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INSTRUCTIONS.     Or  their  requisites.      Contijiued. 

2.  An  instruction  which  refers  to  the  Statute  of  Frauds  without  ex- 
plaining what  its  provisions  are,  is  calculated  to  confuse,  if  not  mislead, 
the  jury.     Moshier  v.  Kitchcll  ^'  Arnold,  18. 

3.  Ignoring  important  fact  on  other  side.  In  an  action  by  a  father, 
against  the  proprietor  of  a  planing  mill,  to  recover  damages  for  a  per- 
sonal injury  sustained  by  his  son  while  in  the  defendant's  employment, 
an  instruction  that,  if  changing  the  boy's  work  was  the  cause  of  the  acci- 
dent and  injury,  the  defendant  was  liable,  where  the  whole  evidence 
showed  the  injury  was  the  result  of  the  boy's  own  carelessness,  was  held, 
erroneous,  as  ignoring  the  negligence  of  the  boy.     Sinclair  v.  Berndt,  174. 

4.  Must  not  ignore  evidence  tending  to  prove  a  fact.  Where  there  is  evi- 
dence ten  I'ng  to  prove  a  fact  having  an  important  bearing  upon  the  law 
of  the  case,  even  though  strongly  contradicted,  an  instruction  is  erroneous 
which  ignores  the  existence  of  such  fact,  and  taking  its  consideration 
from  the  jury.      Chicago  Packing  and  Provision  Co.  v.  Tilton,  547. 

Repeating  instructions. 

5.  It  is  not  error  to  refuse  an  instruction  where  the  substance  of  it  is 
contained  in  others  given,  nor  one  which  takes  from  the  jury  the  right  to 
pass  upon  a  question  of  fact.     Scott  v.  Delaney,  146. 

Obviating  error. 

6.  By  instruction  to  disregard  testimony  improperly  admitted.  See  PRAC- 
TICE IN  THE  SUPREME  COURT,  7. 

Instruction  to  find  for  defendant. 

7.  Whether  alloioahle.     See  PRACTICE.  17,  18. 

INSURANCE. 

Notice  of  loss. 

1.  Whether  in  time.     Where  a  policy  of  insurance  required  immediate 
•     notice  to  be  given  by  the  assured  in  case  of  a  loss,  atjd  in  the  great  fire 

in  Chicago,  on  Oct.  9,  1871,  the  plaintiff's  property  insured  was  burned, 
notice  of  the  loss   given  Nov.  13,  1871,  was  held  to  have  been   given   in 
sufficient  time,  in  view  of  the  great  derangement  in  all  kinds  of  business 
caused  by  the  fire.     Knickerhocker  Ins.  Co.  v.  McGinnis,  70. 
Extent  of  loss. 

2.  Evidence,  listing  property  for  taxation.  In  a  suit  upon  a  policy  of  in- 
surance to  recover  for  a  loss  by  fire,  evidence  offered  by  the  defendant  of 
the  listing  of  the  plaintiff's  property  for  taxation,  and  the  amendment 
thereof,  is  properly  rejected,  the  issue  being  the  amount  of  the  plaintiff's 
damage.     Ibid.  70. 
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INTEREST. 

On  balances  between  partners. 

1.  Interest  is  not  payable  upon  balances  as  between  partners  except 
by  some  agreement  or  understanding.      Gage  v.  Parmelee,  329. 

How  computed. 

2.  In  case  of  partial  payments.  The  computation  of  interest  on  a  note 
where  there  are  partial  payments,  up  to  some  advanced  time,  and  the 
allowance  of  interest  on  the  payments  up  to  the  same  date,  is  not  in  ac- 
cordance with,  the  rule  sanctioned  by  this  court.*  Haworth  v.  Haling 
et  al.  23. 

Guardian. 

3.  When  chargeable  with  interest  See  GUARDIAN  AND  WARD,  3. 

JUDGMENTS, 

By  confession. 

1.  Terms  upon  opening  and  allowing  defense.  Where  a  judgment  by  con- 
fession, under  a  warrant  of  attorney,  is  opened,  and  the  defendant  allowed 
to  plead  a  defense,  the  court  has  no  right  to  require  the  defendant  to 
bring  into, court  the  sum  supposed  to  be  due,  as  a  condition  to  opening 
the  case.  The  judgment  may  be  allowed  to  stand,  as  a  security  for  the 
creditor,  till  after  the  trial  of  the  issues  tendered  on  the  defense.  Page 
et  al.  V.   Wallace.  84. 

Mechanic's  lien. 

2.  When  personal.     See  LIENS,  2. 

Assignment  of  judgment. 

3.  Rights  of  assignee.     See  ASSIGNMENT,  4,  5. 

JUDICIAL  NOTICE.     See  EVIDENCE,  1. 

JURISDICTION. 
Of  the  person. 

1.  From  recital  in  decree.  Where  a  decree  for  the  sale  of  land  of  a  de- 
ceased person  to  pay  his  debts  recites  that  due  notice  was  given,  the  find- 
ing as  to  jurisdiction  will,  in  a  collateral  proceeding,  be  conclusive,  and 
can  only  be  rebutted  by  evidence  in  the  record — not  by  extraneous  proof. 
Andreivs  v.  Bernhardi,  365. 

2.  Upon  petition  by  an  administrator  for  leave  to  sell  land  of  his  in- 
testate to  pay  debts,  where  the  proceedings  do  not  show  the  minor  heir 
to  be  a  non-resident  of  the  county,  it  can  not  be  urged,  in  a  collateral 
proceeding,  that  the  court  acquired  no  jurisdiction  of  his  person  because 
process  was  not  sent  to  a  different  county  for  service ;  and  although  the 

"•••As  to  the  coVrect  mode  of  computing  interest  in  case  of  partial  payments, 
see  McFadden  v.  Fortier,  20  111.  509. 
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JURISDICTION.     Of  the  person.     Continued. 

sheriiFs  return  on  the  summons  shows  the  heir  was  not  found,  yet,  if  the 
decree  of  sale  finds  that  due  notice  had  been  given  by  publication,  under 
the  law  of  1857  this  will  be  sufficient  to  show  jurisdiction.  Andretvs  v, 
Bernhardt,  365. 

8.  Where  a  decree  finds  there  was  due  service  of  process  upon  a  de- 
fendant, although  the  summons  issued  three  terms  before  showed  a  defec- 
tive service,  it  will  be  presumed  in  favor  of  the  finding  that  another 
summons  was  issued  and  served  properly.    Ilulv'ey  v.  Gibbons  etal.  367. 

JURY. 

Right  of  challenge. 

1.  On  a  proceeding  to  condemn  lots  for  a  public  improvement,  all  the 
objections  are  properly  submitted  to  one  jury,  each  objector  having  a 
separate  right  of  challenge,  and  if,  after  having  exercised  his  right,  new 
jurymen  are  introduced  into  the  panel  by  challenges  from  others  or  by 
the  petitioner,  he  will  have  the  right  to  challenge  again  if  he  has  not  be- 
fore exhausted  his  rights.     Fitzpatriek  et  al.  v.  City  of  Joliet,  58. 

LACHES.     See  LIMITATIONS,  6,  7. 

LANDLORD  AND  TENANT. 

Omission  of  tenant  to  build  fence. 

1.  On  request  of  landlord.  If  a  tenant  accedes  to  the  request  of  the 
landlord  not  to  build  a  certain  fence  according  to  his  contract,  until  a 
road  can  be  relocated,  he  can  not,  when  sued  by  the  landlord,  set  up  a 
claim  for  damages  for  the  loss  of  the  use  of  part  of  the  land  for  one  sea- 
son, from  the  fence  not  being  built.  The  tenant,  as  owner  for  the  term, 
is  not  bound  to  accede  to  the  request  or  mere  prohibition  of  the  landlord 
in  respect  to  fencing  the  premises.     Donason  v.  Walker,  231. 

LAW  AND  FACT. 

As  TO  PAYMENT. 

1.  Whether  voluntary.     See  PAYMENT,  2. 
Statute  of  Frauds. 

2.  Whether  an  undertaking  is  original  or  collateral.  See  STATUTE  OP 
FRAUDS,  1. 

Construction  of  statute. 

3.  For  the  court,  not  the  jury.     See  EXEMPTION,  2. 
Custom. 

4.  Whether  it  exists.     See  CUSTOM— USAGE,  3. 
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LEASE. 

Construction. 

1.  Considered  as  to  payment  for  abridgement  of  term.  Where  a  lease 
provided  that  in  case  the  tenant  was  required  to  surrender  before  the 
expiration  of  his  term,  a  proportionate  allowance  of  rent  should  be  made 
to  him  by  the  lessor  for  the  time  his  occupancy  should  be  abridged  from 
such  cause,  and  then,  in  a  new  sentence,  provided  to  the  same  effect  in 
case  the  premises  should  become  untenable  by  fire,  "such  allowance"  to 
be  paid  in  the  lands  taken  by  the  lessee  of  the  tenant  in  payment  of  the 
rent,  it  was  held,  that  the  payment  in  the  lands  applied  to  either  con- 
tingency upon  which  the  tenant's  occupancy  might  be  abridged.  Osborn 
V.  Farwell,  89. 

LIENS. 

Attachment  lien. 

1.  As  against  rights  of  others.  Where  no  certificate  of  the  levy  of  an 
attachment  upon  real  estate  is  filed,  the  attachment  and  levy  will  create 
no  lien  as  against  bona  fide  creditors  and  purchasers  of  the  debtor  with- 
out notice.      Worcester  Nat.  Bank  v.  Cheeney,  602. 

Mechanic's  lien. 

2.  Of  a  personal  judgment  and  general  execution.  Where  the  suit  of  a 
sub-contractor  is  personal  against  the  owner  and  principal  contractor, 
and  not  against  the  property,  the  judgment  must  be  personal,  as  in  other 
cases,  and  it  can  be  enforced  only  by  a  general  execution.  First  Baptist 
Church  V.  Andrews  et  al.  172. 

3.  Right  to  execution  in  first  instance.  In  a  proceeding  by  a  sub-con- 
tractor to  enforce  a  lien  against  a  building,  it  is  error  to  award  an  execu- 
tion, in  the  first  instance,  against  the  defendants.  That  writ  can  be  issued 
only  for  the  balance  due  after  sale  of  the  property  upon  which  the  lien 
exists.     Ibid.  172. 

Renewal  op  mortgage. 

4.  Whether  lien  lost  in  respect  to  junior  mortgage.     See  MORTGrAGES,  2. 
Trust  deed — destruction  of  note. 

5.  Giving  new  note  of  one  partner — effect  on  the  lien.     See  same  title,  3. 

LIMITATIONS. 

Repeal  of  statute. 

1.  Of  its  effect.  Under  the  Rev.  Stat,  of  1874,  the  revision  and  repeal 
thereby  of  any  statute  of  limitations  does  not  stop  the  running  of  such 
statute  as  against  offenses  committed  before  such  revision  or  repeal,  but 
as  to  such  offenses  such  statute  is  continued  in  force.  Garrison  v.  The 
People,  96. 

Limitation  act  of  1839. 

2.  Color  of  title.  A  sheriffs  deed  for  land  sold  for  taxes  is  color  of 
title,  under  the  Limitation  act  of  1839,     Scott  v.  Delaney,  146. 
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LIMITATIONS.     Limitation  act  of  1839.      Continued. 

0.  Payment  of  taxes.  It  is  not  sufficient,  to  create  a  bar  under  the  first 
section  of  the  act  of  1839,  that  the  defendant  has  paid  taxes  for  seven 
successive  years  under  color  of  title,  where  the  first  payment  of  the  taxes 
is  not  seven  years  before  the  commencement  of  the  suit.  Lyman  v.  Smilie 
et  al.  259. 

4.  Title  to  maintain  ejectment.  Where  the  plaintiff  and  those  under 
■whom  he  claims  have  had  possession  of  a  tract  of  land  under  claim  and 
color  of  title,  and  paid  all  taxes  assessed  thereon  for  seven  successive 
years,  before  the  entry  of  the  defendant  thereon,  the  plaintiff  can  main- 
tain ejectment  to  regain  his  possession  under  his  title  thus  acquired. 
Hubhard  et  al.  v.  Kiddo,  578. 

5.  Possession  under  act  of  1839  —  what  constitutes.  See  POSSES- 
SION, 4,  5. 

Lapse  op  time  aside  prom  the  statute. 

6.  When  a  bar  to  enforcing  contract.  A  delay  of  eight  and  a  half  years 
in  filing  a  bill  to  enjoin  the  defendant  from  engaging  in  and  carrying  on 
a  certain  business  in  a  place,  in  violation  of  his  bond  to  the  complainant, 
where  a  right  was  reserved  to  the  defendant  to  finish  work  commenced, 
and  to  make  good  warranties  of  other  work,  and  the  violation  of  the  con- 
tract was  at  intervals  and  under  various  pretexts,  was  held,  under  the 
circumstances,  not  sufficient  to  bar  the  complainant  of  equitable  relief. 
Tilton  V.  Stein,  122. 

7.  Does  not  apply  where  possession  is  not  adverse.  The  occupancy  by  a 
widow  of  lands  of  her  deceased  husband,  where  she  has  dower  and  home- 
stead rights,  however  long  continued,  will  not  be  a  bar  to  a  recovery  on 
the  part  of  the  heir,  after  her  death.  Her  possession,  in  such  case,  being 
consistent  with  the  interests  of  the  heir,  laches  can  not  be  imputed  to  him. 
diusham  et  al.  v.  Ilusham,  80. 

Writs  of  error. 

8.  Under  the  Burnt  Records  act,  a  writ  of  error  to  review  the  decree 
■must  be  sued  out  within  one  year.  If  a  party  seeks  to  maintain  the  writ 
after  one  year,  as  a  married  woman,  it  must  be  shown  she  was  such  at 
the  date  of  the  decree.     Bertrand  v.  Taylor,  235. 

Opening  decree  under  Burnt  Records  act. 

9.  Within  what  time.     See  BURNT  RECORDS  ACT,  5. 

MANDAMUS. 

Remedy — and  by  whom. 

1.  To  compel  city  to  pay  judgment.  Where  a  judgment  is  recovered 
against  a  city,  a  duty  rests  upon  it  to  pay  the  same,  which  may  be  en- 
forced by  mandamus,  at  the  suit  of  an  assignee  of  the  judgment.  City  of 
Chicago  V.  Sansum,  182. 
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MANDAMUS.      Continued. 
Parties. 

2.  Commissioners  of  highways  as  a  party.  Commissioners  of  highways 
being  a  quasi  corporation,  the  naming  of  the  individuals  composing  the 
"body  in  a  petition  for  mandamus  may  be  regarded  as  surplusage.  The 
proceeding  is  properly  brought  against  them  as  "  the  commissioners  of 

highways  of  the  town  of ,"  naming  the  town.     Sheaff  v.  The  People 

ex  rel.  189. 

Want  op  previous  demand. 

3.  Time  to  object.     See  PRACTICE,  11. 

MARRIED  WOMEN. 

Liability  op  separate  property. 

1.  For  professional  services  in  procuring  her  divorce.  In  the  absence  of 
proof  to  show  that  a  married  woman  ever  undertook  to  charge  her  sepa- 
rate estate,  or  ever  contracted  to  pay  for  professional  services  renaerec 
for  her  in  a  suit  for  divorce,  and  where  the  evidence  shoAvs  that  the  attor- 
neys looked  to  and  relied  upon  her  husband  and  his  property  for  payment 
of  their  fees,  and  procured  orders  against  the  husband  for  the  same  from 
time  to  time,  her  separate  estate,  after  her  death,  can  not  be  held  liable 
on  a  claim  filed  by  such  attorneys.     Pfirshing  v.  Falsh,  260. 

MASTER  IN  CHANCERY. 

Reperence.     See  CHANCERY,  4. 
Fees  op  master.     See  FEES,  1. 

MAXIM. 

Omnia  pr^sumuntur  contra  spoliatorem. 
Of  its  application.     See  EVIDENCE,  11. 

MEASURE  OF  DAMAGES. 
In  respect  to  contracts. 

1.  On  contract  of  partner  to  pay  debt  for  which  firm  property  was  liable. 
Where  one  partner  agrees  with  his  co-partner,  who  has  just  acquired  an 
interest  in  the  property  used  by  them  as  a  distillery,  to  pay  a  certain  tax 
due  the  United  States,  so  as  to  save  the  property  from  seizure  and  sale, 
and  gives  personal  security  for  such  payment,  and  afterwards  pays  such 
tax  out  of  the  partnership  funds,  charging  himself  with  the  amount,  the 
other  can  not,  in  an  action  at  law,  recover  more  than  nominal  damages 
until  the  partnership  accounts  are  settled.     Smith  et  al.  v.  Eiddell,  165. 

2.  Guaranty  to  co-partner  to  protect  firm  from  loss.  Where  a  promissory 
note  is  given  by  one  partner,  with  sureties,  to  his  co-partner,  as  a  guar- 
anty that  the  interest  of  the  latter  in  the  firm  shall  not  suffer  by  reason 
of  the  failure  of  the  first  to  pay  certain  indebtedness  for  which  the  firm  prop- 
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MEASURE  OF  DAMAGES.     In  respect  to  contracts.      Continued. 

erty  is  liable,  upon  breach  of  the  contract  the  payee  of  the  note  can  only 
recover  on  the  note  such  damages  as  he  has  sustained  as  a  partner,  and 
this  can  not  be  ascertained  in  a  court  of  law.  A  final  settlement  of  the 
partnership  accounts  is  an  essential  basis  for  a  measure  of  damages  in 
such  a  case.     Smith  et  al.  v.  Riddell,  165. 

3.  In  an  action  upon  guaranty  to  pay.  Where  a  promissory  note  is 
given,  absolute  on  its  face,  and  the  payee  gives  the  makers  a  writing, 
showing  for  what  the  note  is  given,  and  providing  that  on  payment  of  a 
certain  tax  by  one  of  the  makei-s  the  note  shall  be  void,  but  if  the  payee 
has  to  pay  the  tax,  or  is  troubled  by  the  same,  the  note  is  to  be  in  full 
force,  and  the  makers  agree  to  pay  the  same,  the  measure  of  damages  on  a 
breach  of  the  condition  in  no  event  can  exceed  the  tax  referred  to  and  in- 
terest thereon.     Ibid.  165. 

4.  Penalty  for  delay  in  completing  building.  Although  a  building  con- 
tract may  provide  for  a  penalty  of  $20  per  day  for  every  day's  delay  in 
completing  a  house,  still,  in  the  absence  of  proof  that  the  owner  is  dam- 
aged by  the  delay,  nominal  damages  only  can  be  recovered.  Wilcus  et  al. 
V.  Kling,  107. 

Carrier — non-delivery. 

5.  For  not  delivering  grain  at  warehouse.  In  a  simple  action  on  the  case, 
without  reference  to  the  statute,  against  a  railway  company,  for  not  de- 
livering grain  shipped  in  bulk  to  a  particular  warehouse,  the  true  meas- 
ure of  damages  is  the  necessary  cost  of  moving  the  cars  to  the  place 
required.  If  the  suit  is  under  the  statute,  the  depreciation  in  the  price 
of  the  grain  may  be  considered.  Chicago  and  Northwestern  Ry.  Co.  v. 
Stanhro  et  al.  195. 

For  personal  injuries. 

6.  In  actions  to  recover  for  personal  injuries,  where  the  damages  to  be 
recovered  are  merely  compensatory,  the  extent  of  the  injury  received  is 
an  important  question,  as  well  as  in  what  respect  the  party  is  incapaci- 
tated from  performing  the  ordinary  duties  of  life,  and  what  is  the  pecu- 
niary loss,  making  due  alloAvance  for  pain  and  suffering,  and  the  amount 
paid  for  medical  and  surgical  attendance.  Chicago,  Rock  Island  and  Pa- 
cific R.  R.  Co.  V.  Payzant,  125. 

MECHANIC'S  LIEN.     See  LIENS,  2,  3. 

MERGER. 

Conveyance  in  fee  to  mortgagee. 

1.  Whether  the  incumbrance  is  discharged.  Where  a  greater  and  a  less 
estate  meet  in  the  same  person,  a  merger  does  not  necessarily  take  place, 
and  although  a  deed  may  be  accepted  as  a  foreclosure  of  a  prior  mortgage, 
yet,  if  the  interest  of  the  parties  require  that  the  mortgage  should  be  kept 
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MERGER.     CoNA'EYANCE  IN  FEE  TO  MORTGAGEE.      Continued. 

alive,  equity  will  so  regard  it,  and  not  allow  a  right  acquired  under  a 
junior  lien  to  cut  off  rights  under  a  senior  mortgage.  Worcester  Nat. 
Bank  v.  Ckeeney,  602. 

2.  Where  a  party  acquires  a  deed  of  land  upon  which  he  holds  a  mort- 
gage or  other  incumbrance,  and  the  question  arises  whether  the  incum- 
brance is  discharged  )3y  the  conveyance,  the  intention  of  the  party  at  the 
time  the  deed  was  obtained  will,  in  equity,  be  considered  as  the  control- 
ing  consideration.     Shaver  v.   Williams,  469. 

MISTAKE. 

In  respect  to  written  instruments. 

1.  Its  correction  hy  courts  of  law.  A  mistake  on  the  face  of  an  instru- 
ment, however  obvious,  can  not  be  corrected,  or,  rather,  disregarded,  by  a 
court  of  law,  unless,  from  other  parts  of  the  instrument,  there  can  be  no 
doubt  of  the  real  intention  of  the  parties.  Mercantile  Ins.  Co.  v.  Jaynes 
et  al.  199. 

2.  Its  effect  on  the  construction  of  a  contract.  A  court  of  law,  in  giving 
effect  to  the  intention  of  the  parties  to  a  written  contract,  as  gathered 
from  the  entire  instrument,  may  disregard  a  mistake  apparent  on  the  face 
of  the  writing,  when,  notwithstanding  the  mistake,  the  intent  remains 
clear  from  other  parts  of  the  contract.     Ibid.  199. 

3.  Indorsements  as  explanatory.  Where  a  policy  of  insurance,  by  mis- 
take, was  made  to  expire  on  a  day  prior  to  its  date,  it  was  held,  that  an 
indorsement  thereon,  showing  a  different  date  when  the  same  would  ex- 
pire, but  not  signed  by  any  of  the  parties,  and  without  proof  when  or  by 
whom  it  was  made,  could  not  be  admitted  in  evidence  in  a  suit  at  law,  to 
explain  and  rectify  the  mistake  in  the  policy.     Ibid.  199. 

4.  Equity  jurisdiction.  Where  a  policy  of  insurance  dated  May  22 
1874,  by  mistake  was  drawn  as  expiring  on  April  2,  1874,  instead  of  April 
2,  1875,  it  was  held,  while  a  court  of  law  could  clearly  perceive  the  mis- 
take in  the  date  of  the  expiration  of  the  policy,  it  being  an  impossible  one, 
yet  it  could  not  enforce  the  contract  according  to  the  intention  of  the  par- 
ties, as  that  did  not  appear,  and  therefore  a  court  of  equity  had  jurisdic- 
tion to  reform  the  policy  and  to  enforce  the  same  as  reformed.     Ibid.  199. 

5.  Practice  on  correcting.  It  is  competent  for  a  court  of  equity,  in  the 
same  decree,  to  rectify  a  mistake  in  a  written  contract,  and  give  judgment 
for  the  amount  due  on  it  as  corrected;  and  where  the  decree  dii-ects  the 
master  in  chancery  to  correct  the  instrument,  it  is  not  necessary  that  a 
formal  correction  be  made  by  him  before  final  decree.  The  court  may 
treat  as  done  what  it  had  determined  should  be  done.     Ibid.  199. 

6.  Specific  performance  ordered  on  reforming  instrument.  See  CHAN- 
CERY,  15. 
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MISTAKE.      Continued. 

Money  paid  in  excess. 

7.     May  he  recovered  hack.     See  PAYMENT,  1. 

MONEY  HAD  AND  RECEIVED. 

Sale  by  consignee. 

1.  Where  a  consignee  of  grain  sells  the  same,  he  will  be  liable,  in  an 
action  for  money  had  and  received,  to  the  holder  of  the  railroad  receipts 
for  the  proceeds  of  the  sale  to  the  extent  of  his  interest  in  the  grain, 
as  pledgee  or  otherwise,  even  though  he  has  no  notice  of  such  rights  at 
the  time  of  the  sale,  and  has  applied  the  proceeds  upon  an  indebtedness 
of  the  shipper.      Taylor  v.  Turner,  296. 

MORTGAGES  AND  DEEDS  OF  TRUST. 
Rights  and  remedy  op  mortgagee. 

1.  At  law.  The  mortgagee  of  land  is  held,  in  a  court  of  law,  as  the 
owner  of  the  fee,  having  the^'ws  in  re  as  well  as  ad  rem,  and  entitled  to  all 
the  rights  and  remedies  which  the  law  gives  such  owner,  and  he  may,  after 
condition  broken,  maintain  ejectment  against  the  mortgagor.     Johnson  v. 

Watson,  535. 
Renewal  of  mortgage. 

2.  Effect,  as  regards  an  intervening  mortgage.  Where  a  party  takes  a  new 
mortgage  to  secure  the  payment  of  the  same  debt  secured  by  a  prior  one, 
and  this  fact  instated  in  the  later  mortgage,  no  new  note  being  taken, 
and  gives  a  release  of  the  old  mortgage,  which  is  recorded  on  the  same  day 
with  the  new  mortgage,  and  there  is  no  substantial  difference  in  the  two 
mortgages,  this  will  not  give  priority  to  a  mortgage  given  to  another  and 
recorded  after  the  first  and  before  the  last  of  said  mortgages.     Shaver  v. 

Williams,  469. 

Giving  a  new  note. 

3.  Does  not  discharge  a  -deed  of  trust  given  to  secure  the  original  debt.  Where 
a  member  of  a  firm  which  was  indebted  to  a  bank,  took  up  the  indebted- 
ness of  the  firm  by  giving  his  individual,  notes  in  its  stead,  with  the 
express  agreement  that  the  notes  and  deed  of  trust  of  such  member,  then 
held  by  the  bank  as  collateral  security  for  the  indebtedness  of  the  firm, 
should  remain,  and  be  held  as  collateral  security  for  the  payment  of  such 
member's  note,  it  was  held,  that  this  did  not  discharge  the  lien  of  the 
deed  of  trust.      Worcester  National  Bank  v.  Cheeney,  602. 

Whether  a  mortgage. 

.  4.  Where  land  is  conveyed  to  another  by  a  deed,  absolute  on  its  face, 
but  to  secure  the  payment  of  money,  and  the  grantee  gives  the  debtor  a 
written  agreement  to  convey  the  land  on  payment  of  the  debt,  the  convey- 
ance will  be  a  mortgage  only,  and  its  character  will  not  be  changed  by 
giving  a  new  note  and  taking  a  new  agreement  to  convey,  in  which  time 
is  made  of  the  essence  of  the  contract,  and  which  provides  that  in  case  of 
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MORTGAGES  AND  DEEDS  OF  TRUST.  Whether  a  mortgage.  Continued. 
failure  to  pay  on  the  day  named,  "the  intervention  of  equity"  shall  be 
forever  barred; — the  relation  of  mortgagor  and  mortgagee  will  still  exist. 
Tenner}/  v.  Nicholson,,  464. 

Equity  of  redemption — how  defeated. 

5.  By  foreclosure.  A  mortgagor's  equity  of  redemption  in  land  can  not 
be  cut  off  by  a  provision  in  a  defeasance  to  a  deed  given  to  secure  a  debt, 
making  a  failure  to  pay  when  due  have  that  eifect.  It  can  only  be  done 
by  a  foreclosure.     Ibid.  464. 

6.  Lost  hy  defective  foreclosure — as  against  subsequent  purchasers.  If  a 
defective  foreclosure  of  a  mortgage  has  been  had,  the  equity  of  redemption 
will  not  be  allowed  to  be  asserted  against  a  superior  equity,  nor  will  it  be 
allowed  under  circumstances  which  shoAv  it  to  be  inequitable.  Where  a 
mortgage  was  sought  to  be  foreclosed,  and  it  was  thought  by  all  the  parties 
that  the  foreclosure  was  good,  and  the  holder  of  the  equity  of  redemption 
abandoned  the  premises,  and  all  claim,  supposing  it  lost,  never  paid  any 
taxes,  or  offered  to  redeem  until  after  a  series  of  years,  when  the  property 
had  passed  through  many  hands  for  full  value,  and  had  become  valuable, 
it  was  held,  that  the  equity  of  redemption  could  not  be  enforced.  Mulvey 
V.  Gibbons  et  al.  367. 

7.  Lost  hy  sale  under  prior  trust  deed.  Where  a  party  conveys  land  as  a 
mortgagor,  to  secure  the  repayment  of  money  borrowed  by  him,  taking  back 
a  bond  for  a  reconveyance  on  payment,  if  the  title  thus  conveyed  becomes 
extinguished  and  lost  by  sale  under  a  prior  deed  of  'trust  given  by  him, 
and  his  grantee  acquires  the  title,  such  mortgagor  can  not  maintain  a  bill 
to  redeem  and  for  a  reconveyance  from  his  grantee.  Ballinger  v.  Bourland 
et  al.  513. 

Apportioning  mortgage  indebtedness. 

8.  As  between  several  subsequent  purchasers.  Where  lands  are  divided 
and  sold  by  the  mortgagor  after  the  execution  of  the  mortgage  thereon, 
a  purchaser  of  a  portion  who  agreed  to  pay  a  proportionate  share  of  the 
mortgage  debt,  Avill  have  no  right  to  object  that  a  decree  foreclosing  the 
mortgage  apportions  the  mortgage  indebtedness  as  to  the  several  divisions 
conveyed,  when  his  parcel  is  not  charged  with  more  than  its  equitable 
share.     Ilaworih  v.  Huling  et  al.  23. 

Homestead — foreclosure. 

9.  In  respect  to  two  mortgages,  one  releasing  the  homestead,  the  other  not. 
On  foreclosure  of  a  mortgage  not  releasing  the  homestead  right,  in  which 
a  subsequent  mortgagee  was  made  a  party,  in  whose  mortgage  the  home- 
stead was  waived  and  released,  and  where  it  appeared  that  a  division 
could  not  be  made  setting  oft'  the  homestead,  it  was  held,  error  to  decree 
the  payment  of  $1,000  to  the  mortgagor  out  of  the  proceeds  of  the  sale  of 
the  premises.  So  much  of  that  sum  as  was  necessary  should  have  been 
decreed  to  be  paid  in  discharge  of  the  second  mortgage,  without  any  cross- 
bill being  filed  for  that  purpose.     Shaver  v.   Williams,  469. 
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Strict  foreclosure, 

10.  Whether  second  decree  is  necessary,  showing  failure  to  pay.  Where  a 
decree  of  strict  foreclosure  was  only  a  decree  nisi,  barring  the  equity  of 
redemption  if  the  sum  found  due  was  not  paid  within  thirty  days,  and 
there  was  no  final  order  finding  a  failure  to  pay  and  confirming  the  title, 
this  court,  without  determining  whether  such  final  order  of  confirmation 
was  necessary,  held,  that  the  decree,  in  its  bearing  upon  the  equities  of 
the  case,  was  sufficient  to  avail  the  party  claiming  under  it,  in  connection 
with  the  delay  of  the  holder  of  the  equity  of  redemption  in  asserting  any 
claim,  and  his  neglect  for  a  long  time  to  make  any  off'er  to  redeem,  and 
that  the  title  thus  acquired  should  be  recognized  in  equity.  Mulvey  v. 
Gihhons  et  al.  367. 

Certainty  in  decree. 

11.  As  to  amount  found  due.  A  decree  of  foreclosure  finding  there  was 
due  and  owing  on  the  notes  from  the  defendant  to  the  complainant,  "over 
and  above  the  sum  of"  $45,000,  is  sufficiently  certain  as  to  the  sum  due, — ■ 
that  it  was  $45,000.     Ibid.  367. 

Notice  of  sale. 

12.  In  respect  to  amount  of  debt.  Where  no  statement  of  the  amount  of 
the  indebtedness  is  required  in  the  notice  of  sale,  under  a  pow'er  in  a  deed 
of  trust,  a  sale  will  not  be  set  aside  for  an  over-statement  of  the  amount 
due  in  the  notice,  unless  it  is  fraudulently  done,  and,  it  seems,  not  then, 
if  the  property  has  passed  into  the  hands  of  innocent  purchasers.  Fair- 
man  V.  Peck  et  al.  156. 

Sale  en  masse. 

13.  It  is  only  on  the  ground  of  fraud,  or  that  some  one  has  been  preju- 
diced by  the  sale  of  several  tracts  of  land  en  masse,  that  the  sale  will  be 
set  aside  in  a  court  of  equity  because  not  sold  in  parcels.  If  first  ofi'ered 
in  parcels,  without  bidders,  it  may  then  be  sold  together.     Ibid.  156. 

Transfer  of  bid. 

14.  Whether  objectionable.  It  is  often  the  case,  a  bidder  at  a  public 
sale  transfers  his  bid  to  anothei%  and  directs  the  deed  to  be  made  to  such 
person,  and  if  there  be  no  fraud  in  the  transaction,  and  no  loss  to  the 
mortgagor  thereby,  there  can  be  no  objection.  But  if  objectionable,  it  can 
not  be  set  up  in  an  action  of  ejectment  against  remote  purchasers  without 
notice.     Johnson  v.   Watson,  535. 

Mortgagee  as  a  purchaser. 

15.  At  a  sale  under  power  in  the  m,ortgage.  The  fact  that  property  sold 
by  the  mortgagee  under  a  power  of  sale,  is  bid  in  indirectly  for  the  mort- 
gagee himself,  does  not  render  the  sale  void,  but  voidable  only,  at  the 
option  of  the  mortgagor,  to  be  determined  in  apt  time.  Mulvey  v.  Gibbons 
et  al.  367. 
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Mortgagee  as  a  purchaser.      Continued. 

16.  Although  a  sale  under  a  power  in  a  mortgage  is  made  for  the  ben- 
efit of  the  mortgagee,  his  deed  through  his  attorney  will  vest  the  legal  title 
in  the  grantee      Johnson  v.   Watson,  535. 

Sales  upon  credit. 

17.  When  sale  for  cash  is  required.  Where,  by  the  terms  of  a  power  in 
a  mortgage,  or  trust  deed,  a  sale  of  the  pi'emises  is  authorized  to  be  made 
for  cash,  and  it  is  made  on  a  credit,  the  purchaser  will  become  a  party  to 
the  violation  of  the  condition  upon  Avhich  the  sale  alone  can  be  made,  and 
being  chargeable  with  notice,  he  can  not,  in  equity,  evade  the  effect  of  the 
irregularity,  but  the  rule  is  different  as  to  a  remote  purchaser  without 
notice.  He  is  not  chargeable  with  notice  of  defects  and  irregularities 
attending  the  sale  under  the  mortgage.  Even  if  such  purchaser  had  notice 
of  the  fact,  it  would  not  render  the  sale  void,  but  only  voidable.  Ibid. 
635. 

18.  Where  a  party  gave  a  deed  of  trust  to  secure  a  sum  of  money  bor- 
-     rowed  of  an  insurance  company,  Avith  a  power  of  sale,  for  cash,  on  default 

of  payment,  and  before  the  trustee's  sale  the  party  who  afterwards  pur- 
chased applied  to  the  company  for  the  loan  of  the  same  sum  for  which  the 
deed  of  trust  was  given,  and  had  the  promise  of  it,  and  iipon  his  purchase 
of  the  land  gave  his  note  to  the  company  for  the  amount  of  the  loan,  pay- 
ing the  balance  due  the  company,  by  way  of  interest,  in  money,  it  was 
held,  that  the  sale  could  not  be  objected  to  as  not  being  made  for  cash,  the 
arrangement  not  being  to  the  injury  of  the  mortgagor.  Ballinger  v.  Bour- 
land  et  al.  513. 

Overplus  of  sale  money. 

19.  Who  entitled  to  it.  Where  A,  after  the  execution  of  a  deed  of  trust 
on  land,  conveyed  his  equity  of  redemption  to  B,  to  secure  a  loan  of  $2000, 
and  afterwards  the  title  thus  conve3'^ed  was  extinguished  b}'"  a  foreclosure 
of  the  trust  deed,  the  property  selling  for  $1000  move  than  was  due  on  the 
trust  deed,  which  the  trustee  claimed  for  making  the  sale,  it  was  held, 
that  if  this  overplus  was  improperly  retained,  it  should  be  paid  to  B,  as 
the  holder  of  the  equity  of  redemption,  he  not  having  been  repaid  his  loan 
by  A.     Ibid.  513. 

20.  Remedy  is  at  law  to  reach  surplus  proceeds  of  sale.  Where  property 
sold  'under  a  trust  deed  produces  more  than  is  required  (o  discharge  the 
debt  secured  and  reasonable  expenses  of  the  sale,  which  the  trustee  re- 
fuses to  pay  over  to  the  party  entitled  to  it,  the  remedy  for  its  recovery 
is  at  law  and  not  in  equity.     Ibid.  513. 

Prior  incumbrance. 

21.  As  ground  for  avoiding  sale.  Where  land  is  conveyed  by  warranty 
deed,  and  a  deed  of  trust  given  to  secure  the  unpaid  purchase  money,  the 
existence  of  a  prior  incumbrance  on  the  property  is  no  ground  for  setting 
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aside  .a,  sale  under  the  trust  deed,  especially  where  no  injury  is  shown  to 
have  resulted  in  consequence,  and  the  property  sells  for  its  full  value. 
Fairman  v.  Peck  et  al.  1&6. 

Of  the  deed. 

22.  Defective  execution  as  to  name  of  grantor.  Where  a  mortgage  pro- 
vides for  a  sale  of  the  premises  by  the  mortgagee  on  default  of  payment, 
and  that  the  mortgagee,  on  a  sale,  as  the  attorney  of  the  mortgagor,  may 
make  and  execute  deed,  etc.,  a  deed  in  the  mortgagee's  name  only,  may  be 
regarded  as  not  conveying  a  good  title  in  fee  simple  at  law,  but  it  will 
pass  an  equity  to  the  grantee.     3Tulvey  v.  Gibbons  et  al.  367. 

Avoiding  irregular  sale. 

23,  mt  at  law— only  in  equity.     See  EJECTMENT,  1.  ' 

MUNICIPAL  CORPORATIONS. 
Power  of  taxation.     See  TAXES  AND  TAXATION,  14  to  21. 

MUNICIPAL  INDEBTEDNESS. 
Of  the  power,  generally. 

1.  Municipal  corporations  being  created  for  governmental,  and  not 
for  commercial  purposes,  the  power  to  borrow  money  or  incur  debts  is 
not  an  incident  to  their  corporate  existence,  and  can  not  be  exercised  un- 
less conferred  upon  them  by  law,  and  a  person  loaning  money  to  such 
corporations  must  see  that  the  power  exists.    Law  etal.  v.  The  People,  385. 

Constitutional  limitations. 

2.  Limitations  imposed  by  the  constitution  on  the  power  of  municipal 
corporations  to  contract  debts,  should  be  construed  with  reference  to 
existing  facts,  and  with  a  view  to  the  practical  working  of  that  instru- 
ment, and  such  a  literal  construction  as  would  defeat  the  object  to  be 
attained  should  not  be  adopted.     Ibid.  385. 

3.  Under  the  first  clause  of  sec.  12,  art.  9,  of  the  constitution,  munici- 
pal corporations  are  prohibited  from  incurring  indebtedness,  in  any  man- 
ner or  for  any  purpose,  to  an  amount,  including  existing  indebtedness,  in 
the  aggregate  exceeding  five  per  cent  on  the  value  of  the  taxable  property 
therein,  to  be  ascertained  by  the  last  assessment  for  State  and  county 
taxes  previous  to  the  incurring  of  such  indebtedness,  and  any  corporate 
indebtedness  created  beyond  such  limit,  and  the  evidences  thereof,  are 
void,  and  no  tax  can  be  levied  and  collected  to  pay  the  same  or  interest 
thereon.     Ibid.  385. 

4.  The  constitutional  prohibition  against  the  creation  of  municipal 
indebtedness  beyond  a  certain  amount,  extends  to  and  embraces  debts  in- 
curred to  be  paid  on  a  future  day,  as  well  as  those  due  and  payable  at 
once.     Ibid.  385. 
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Presumption  as  to  validity. 

5.  Where  it  is  shown  that  evidences  of  indebtedness  issued  by  a  city- 
are  beyond  and  in  excess  of  the  constitutional  limit,  it  will  be  presumed 
from  that  fact  that  they  are  prohibited  and  illegal.  If  it  is  possible  for  a 
city  to> create  a  valid  and  binding  debt  in  excess  of  the  constitutional 
limit,  it  must  be  shown  that  a  debt  created  in  excess  of  such  limit  is  of 
such  a  character  as  the  law  sanctions,  or  it  will  be  adjudged  illegal  and 
void.  The  burden  of  proof  rests  on  the  party  asserting  its  validity. 
Law  et  al.  v.  The  People,  385. 

What  constitutes  corporate  indebtedness, 

6.  Certificates  issued  by  a  city  on  which  to  procure  "  temporary  loans,'' 
stating  that  the  city  owes  the  holder  a  specified  sum  of  money,  and  prom- 
ising, or  directing  the  treasurer  to  pay  it  at  a  specified  time,  or  otherwise, 
are  evidences  of  indebtedness  owing  by  the  city.  It  is  not  essential  to 
the  existence  of  a  debt  that  it  shall  be  due  at  the  time  it  is  created. 
Ibid.  385. 

Power  to  provide  for  current  expenses. 

7.  Unless  prohibited  by  positive  law,  a  municipal  corporation  may  do 
all  things  fairly  within  the  scope  of  the  powers  conferred,  to  accomplish 
the  purpose  for  Avhich  it  was  created.  Only  general  powers  can  be  con- 
ferred upon  such  corporations,  and  from  that  source  must  be  inferred  all 
necessary  power  to  render  practicable  that  which  is  conferred  by  the  gen- 
eral terms  employed.  Power  to  provide  for  the  expense  attendant  upon 
the  maintenance  of  municipal  government  is  necessary  to  preserve  its 
existence.     Ibid.  385. 

Anticipating  taxes  not  collected. 

8.  And  of  the  mode  of  appropriating  the  same.  A  municipal  corporation 
which  has  reached  the  constitutional  limit  of  its  power  to  create  indebt- 
edness, may,  when  a  tax  is  levied,  but  not  yet  collected,  draw  against  the 
fund  thus  levied,  and  thus  appropriate  and  virtually  assign  the  amount 
specified  in  the  warrant,  and  when  collected  the  holder  will  have  the  right 
to  receive  it.  But  the  corporation  must  be  discharged,  and  the  holder 
must  look  exclusively  to  the  tax  thus  levied  and  to  the  officers  for  his  pay. 
Ibid.  385. 

9.  When  a  corporation  is  thus  situated  and  it  hires  labor  or  purchases 
materials,  as  it  can  incur  no  debt,  it  may,  in  thus  hiring  or  purchasing, 
agree  to  transfer  so  much  of  the  tax  then  levied  as  will  pay  for  the  same, 
and  if  the  agreement  is  not  so  expressed  in  terms,  the  law  will  imply  one 
to  that  effect.     Ibid.  385. 

10.  When  it  is  sought  to  apply  the  fund  created  by  the  levy  of  taxes, 
in  anticipation  of  their  collection,  to  meet  lawful  appropriations,  contracts 
for  that  purpose  payable  exclusively  out  of  such  appropriations  when  the 
revenue  shall  be  collected,  are  not  regarded  as  contracting  indebtedness. 
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Anticipating  taxes  not  collected.     Continued. 

But  the  procuring  of  "temporary  loans"  by  the  corporation,  which  would 
be  payable  at  all  events,  would  be  the  creation  of  corporate  indebtedness, 
and  therefore,  if  in  excess  of  the  constitutional  limit,  not  a  permissible 
mode  of  anticipating  such  taxes.     Law  et  al.  v.  The  People,  385. 

11.  Where  a  city  has  reached  its  constitutional  limit  of  indebtedness, 
the  following  qualifications  apply  to  further  appropriations:  1,  the  tax 
appropriated  must  at  the  time  be  actually  levied,  and  2,  the  legal  effect 
of  the  contract  between  the  corporation  and  the  individual,  made  at  the 
time  of  the  appropriation  and  issuing  and  accepting  an  order  on  the  treas- 
ury for  its  payment  when  the  taxes  are  collected,  must  operate  to  prevent 
any  liability  on  the  contract  against  the  corporation.     Ibid.  385. 

Notice  of  want  of  power. 

12.  When  a  city  is  expressly  limited  to  a  certain  amount  of  indebtedness, 
beyond  which  no  farther  debts  can  be  created,  a  party  loaning  it  money 
is  bound  to  ascertain  at  his  peril  whether  the  city  has  not  already  reached 
its  limit,  and  if  he  does  not,  and  the  city  has  reached  its  limit,  he  can 
not  enforce  payment  of  the  evidence  of  indebtedness  given  him  to  secure 
the  loan.     Ibid.  385. 

NATIONAL  BANKS. 

General  powers. 

1.  3Iust  act  in  the  manner  prescribed.  A  bank  can  only  exercise  its  fran- 
chises and  powers  in  the  manner  prescribed  by  the  law  under  which  it  is 
oi-ganized.  The  rule  is  the  same  with  all  bodies  having  only  a  statutory 
existence.     Fridley  v.  Boiven,  151. 

Loaning  money  on  real  estate  security. 

2.  The  banking  law  of  the  United  States  prohibits  national  banks  from 
loaning  money  on  real  estate  security.  They  are  limited  to  loans  on  per- 
sonal security.  Therefore,  a  mortgage  given  to  an  officer  of  such  a  bank, 
at  the  time  of  a  loan  by  the  bank,  to  secure  its  payment,  being,  in  effect, 
the  same  as  if  made  to  the  bank,  is  void,  and  will  not  be  enforced  by  the 
courts.     Ibid.  151. 

3.  The  prohibition  in  the  laws  of  Congress  against  national  banks  tak- 
ing security  for  loans  on  real  estate,  does  not  extend  to  mortgages  made 
in  good  faith  by  way  of  security  for  debts  previously  contracted,  and  they 
may  take  the  assignment  of  notes  secured  by  trust  deed  on  real  estate  as 
collateral  security  for  pre-existing  debts  due  them.  Worcester  National 
Bank  v.  Cheeney,  602. 

NEGLIGENCE. 

Leaving  sidewalk  unsafe. 

1.     Where  city  authorities  suffered  a  sidewalk  upon  a  frequented  street, 
built  some  four  feet  above  the  ground,  to  become  dilapidated  and  out  of  re- 
43—87  III. 


674  INDEX. 

NEGLIGENCE.     Leaving  sidewalk  unsafe.     Continued. 

pair  for  a  considerable  time,  and  the  stringers  upon  which  the  boards  were 
nailed  were  rotten,  so  as  not  to  hold  the  nails,  and  the  boards  loose,  mak- 
ing the  walk  dangerous,  and  they,  after  notice  of  its  unsafe  condition,  did 
not  repair  the  same,  so  as  to  make  it  safe,  and  the  plaintiff,  while  passing 
over  the  same  with  her  child  in  her  arms,  stepped  upon  a  short  board, 
which  gave  way,  causing  her  to  fall  upon  her  back,  whereby  she  received 
an  in-eparable  injury,  and  no  want  of  prudence  being  attributable  to  her, 
it  was  held,  that  her  right  of  recovery  against  the  city,  for  the  injury,  was 
clear.  City  of  Chicago  v.  Herz,  541. 
Negligence  in  railroads. 

2.  Neglect  of  rule  as  to  train  passing  station,  A  rule  of  a  railway  com- 
pany prohibiting  freight  trains  ffom  passing  between  a  station  house  and 
a  standing  passenger  train  while  receiving  or  discharging  passengers, 
has  for  its  object  the  protection  of  passengers  between  the  standing  train 
and  the  passenger  house,  and  not  that  of  persons,  at  a  distance  away, 

^  carelessly  walking  on  the  track;  and  a  failure  to  observe  the  rule,  of  itself, 
will  not  render  the  company  liable  for  an  injury  to  a  person  carelessly 
walking  upon  the  track,  some  distance  from  the  station.  Lake  Shore  and 
Michigan  Southern  Railroad  Co.  v.  Hart,  529. 

3.  Collision  at  road  crossing.  Where  a  person,  while  attempting  to  cross 
a  railroad  track  with  his  team  at  a  regular  highway  crossing,  was  struck 
by  an  approaching  engine  and  killed,  and  it  appeared  that  the  company 
allowed  the  sight  along  its  track  to  be  obstructed  by  a  house,  brush  and 
weeds  upon  its  right  of  way,  and  failed  to  give  the  statutory  signals,  on 
the  train  approaching  the  crossing,  until  it  was  too  late  to  avail,  and  tlie 
train  was  running  at  unusual  speed  to  make  up  time,  it  being  behind  time, 
it  was  held,  that  the  negligence  of  the  company  was  gross,  and  even  if 
deceased  was  gviilty  of  negligence  in  failing  to  listen  or  look  for  a  train  out 
of  its  time,  such  negligence  was  slight,  and  the  company  was  liable  to  an 
action  by  the  representative  of  the  deceased.  Chicago,  Burlington  and 
Quincy  Railroad  Co.  v.  Lee,  454. 

4.  Rights  and  duties  of  company  at  road  crossii^gs.     See  RAILROADS,  2. 

Contributory  and  comparative  negligence. 

5.  Person  injured  upon  railroad  track.  Where  a  plaintiff  carelessly 
walked  upon  the  track  of  a  railroad,  only  a  few  steps  south  of  an  approach- 
ing train,  without  looking  north  to  see  if  there  was  danger,  and  paid  so 
little  heed  as  not  to  hear  the  bell  or  whistle  when  sounded,  or  notice  the 
calls  of  persons  warning  him  of  danger,  and  was  run  over  by  the  engine,  not 
moving  at  a  high  rate  of  speed,  and  there  was  no  proof  that  the  servants 
of  the  company  wantonly  or  wilfully  caused  the  injury,  it  was  held,  that 
the  plaintiff's  negligence  was  so  gross  as  to  preclude  a  recovery  of  dam- 
ages by  him,  in  a  suit  against  the  company.  Lake  Shore  and  Michigan 
Southern  Railroad  Co.  v.  Hart,  529. 
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6.  It  is  no  excuse  for  a  party  entering  upon  a  railroad  track  to  travel 
along  the  ties,  in  not  first  looking  behind  him  to  see  if  any  train  is  ap- 
pi-oaching,  that  the  company  had,  before,  been  in  the  habit  of  moving  its 
trjiins  going  in  such  direction  over  another  and  different  track.  Lake 
Shore  and  Michigan  Southern  R.  R.  Co.  v.  Hart,  529. 

7.  It  is  the  duty  of  every  person  about  to  cross  a  railroad  track  to  ap- 
proach it  cautiously,  and  ascertain  if  there  is  danger  in  crossing;  other- 
wise he  can  not  recover  for  an  injury  thereby  received;  and  a  still  higher 
degree  of  care  and  vigilance  is  required  where  the  party  is,  without  right, 
traveling  on  foot  along  the  track.     Ibid.  529. 

8.  Carelessness  of  servant  injured.  Where  a  boy  employed  to  do  work 
generally  about  a  planing  mill,  such  as  a  boy  of  his  age  and  strength 
Avas  capable  of  doing,  while  engaged  in  a  business  not  dangerous,  with 
proper  care,  left  his  post  and  went  to  the  place  of  another  lad,  in  front  of  a 
saw,  and  put  a  board  to  the  machine,  and  while  hurrying  to  get  back  to  his 
own  place,  thoughtlessly  put  his  hand  on  the  saw,  whereby  he  lost  his 
fingers,  it  was  held,  that  no  recovery  could  be  had  by  the  boy's  father  in  a 
suit  against  the  employer,  for  the  injury,  owing  to  the  boy's  negligence, 
and  that  the  boy  himself,  if  suing,  could  not  recover.  Sinclair  v.  Berndt, 
174. 

NEW  TRIALS. 

Newly  discovered  evidence.® 

1.  It  is  the  settled  rule  in  this  State,  that  a  new  trial  will  not  be 
granted  merely  to  afford  an  opportunity  of  introducing  newly  discovered 
testimony  which  is  not  conclusive  in  its  character,  but  only  cumulative. 
Abrahams  v.   Weller,  179. 

Verdict  against  the  evidence. 

2.  Under  our  system  of  practice,  this  court  will  not  reverse  a  judg- 
ment and  set  aside  a  verdict  unless  compelled  from  the  want  of  evidence, 
or  its  too  manifest  weakness  and  insufficiency  to  sustain  the  finding. 
Even  if  the  evidence  is  slight,  it  will  not  require  a  reversal.  This  court 
will  not  lightly  disturb  the  finding  of  a  jury,  Avhose  province  it  is  to  find 
the  facts,  Avhen  the  judge  trying  the  case  approves  of  the  verdict  by  re- 
fusing a  new  trial.      Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Lee,  454. 

3.  Where  the  evidence  is  conflicting,  it  is  for  the  jury  to  weigh  tlie 
same  and  determine  where  the  preponderance  is,  and  their  finding  will 
not  be  disturbed  unless  manifestly  against  the  weight  of  the  evidence. 
Guerdon  v.  Corhett  et  al.  272. 

*See,  also,  Emory  v.  Addis,  71  111.  273;  Fuller  v.  Little,  69  id.  229;  Bell  v. 
Gardner,  11  id.  319  ;  Wright  v.  Gould,  73  id.  56 ;  Champion  v.  Ulmer,  70  id.  322; 
Dyer  v.  The  People,  84  id.  624. 
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NEW  TRIALS.      Continued. 
Excessive  damages. 

4.  For  assault  and  battery.  In  trespass  for  an  assault  and  battery  with 
a  hatchet,  striking  the  plaintiff  on  the  head,  when  there  was  considerable 
provocation,  and  no  very  serious  or  permanent  injury  inflicted,  $1700 
damages  found  by  the  jury  was  regarded  by  a  majority  of  the  court  as 
excessive.     Hennies  et  al.  v.   Vogel,  242. 

5.  Personal  injury  from  negligence.  Where  a  young  woman,  in  attempt- 
ing to  go  upon  a  railway  car,  stepped  into  an  opening  in  the  railway 
platform,  whereby  she  received  an  injury  to  her  knee  and  leg,  and  it  ap- 
peared that,  at  the  trial,  about  three  years  after  the  accident,  she  had  not 
fully  recovered,  but  yet  walked  naturally  and  gracefully,  and  it  was  not 
probable  the  injury  would  be  permanent,  and  she  was  not,  in  consequence 
of  the  injury,  deprived  of  any  business  or  calling  by  which  to  earn  money, 
and  it  also  appearing  that  her  poor  health,  at  the  time  of  the  injury,  pre- 
vented as  quick  a  recovery  as  otherwise  might  have  been  expected,  and 
it  not  appearing  that  she  had  suffered  any  extreme  pain,  or  the  injury 
was  serious,  it  was  held,  in  an  action  against  the  railroad  company,  that 
$2500  damages  was  excessive,  no  vindictive  damages  being  claimed. 
Chicago,  Rock  Island  and  Pacific  R.  R.  Co.  v.  Payzant,  125. 

6.  In  this  case  the  plaintiff  recovered  $4500  for  the  fracture  of  his  arm 
by  being  run  over  by  a  street  car,  the  only  proof  of  the  lasting  character 
of  the  injury  being  that  of  the  plaintiff  and  a  fellow  laborer,  from  which 
it  was  claimed  he  could  not  do  the  work  of  an  able-bodied  man:  Held, 
that  the  damages  were  excessive.     Chicago  West  Div.  Ry.  Co.  v.  Hughes,  94. 

Granting  at  subsequent  term. 

7.  When  allowed.  The  entry  of  a  motion  for  a  new  trial  during  the 
term  at  which  a  judgment  has  been  entered  will  operate  to  stay  the  final 
judgment  until  the  motion  can  be  heard  by  the  court,  and  it  makes  no 
difference  whether  the  motion  shall  be  considered  and  determined  at  that 
or  some  subsequent  term.  Hearson  et  al.  v.  Graudine,  115.  See  PKAC- 
TICE. 

Chancery — granting  new  trial  at  law, 

8.  The  rule  is  well  settled,  that  where  a  judgment  has  been  obtained 
by  fraud,  accident  or  mistake,  a  court  of  equity  has  jurisdiction  to  grant 
a  new  trial  at  law,  or  otherwise  relieve  against  the  judgment,  unless  the 
defendant  has  been  guilty  of  negligence.     Foote  v.  Despain,  28. 

9.  Where  a  plaintiffs  attorney  brings  a  case  on  for  trial  in  the  ab- 
sence and  without  the  knowledge  of  the  defendant  and  his  attorney,  in 
violation  of  a  written  stipulation  to  give  ten  days'  previous  notice  of  an 
intention  to  ivy  the  case,  a  court  of  equity  will  grant  a  new  trial,  if  it 
appears  the  judgment  is  unjust,  and  this  though  relief  may  be  had  at  law 
by  motion  to  set  aside  the  judgment.     Ibid.  28. 
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NOMINAL  PARTY. 

Not  allowed  to  control  suit.    See  PARTIES,  1,  2. 

NOTICE. 

Fraudulent  conveyance. 

1.  Notice  to  two  contending  parties.  See  FRAUDULENT  CONVEY- 
ANCES, 1. 

Dissolution  of  partnership. 

2.  Of  notice  thereof .     See  PARTNERSHIP,  7. 

In  the  matter  of  a  pledge. 

3.  Want  of  notice  to  third  persons  —  effect  on  rights  of  pledgee.  See 
MONEY  HAD  AND  RECEIVED,  1 ;  PLEDGE,  2. 

Assignee  of  judgment. 

4.  Want  of  notice  of  set-off  in  favor  of  debtor.     See  ASSIGNMENT,  5. 

Insurance — loss. 

5.  Notice  of  loss,  as  to  time.     See  INSURANCE,  1 

Judgment  for  taxes. 

6.  Defective  notice  of  application — cured  hy  appearance.  See  TAXES 
AND  TAXATION,  27. 

Judgment  on  special  assessments. 

7.  Of  the  notice  of  application.     See  SPECIAL  ASSESSMENTS,  2. 

Recording  act. 

8.  Of  the  notice  afforded  thereunder.     See  RECORDING  ACT,  1  to  4. 

NUISANCE. 

Chancery  jurisdiction.     See  CHANCERY,  10,  11,  12. 
Remedy  by  indictment.     See  CORPORATIONS,  15. 

OFFICE  AND  OFFICERS. 
Right  to  an  office. 

1.  Can  not  he  questioned  collaterally.  In  a  collateral  proceeding,  as,  in 
a  contest  as  to  the  validity  of  a  tax  sought  to  be  collected  to  pay  the  ex- 
penses of  certain  offices,  there  is  no  warrant  for  declaring  the  incumbents 
were  not  rightfully  exercising  the  functions  of  such  offices,  and  entitled  to 
receive  the  emoluments  connected  therewith.    Law  et  al.  v.  The  People,  385. 

Officer  protected  under  process. 

2.  In  what  cases.     See  PROCESS,  2,  3. 
Presumption. 

3.  That  officer  performs  his  duty.     See  SCHOOLS,  10. 
Officers  of  corporations. 

4.  Whether  entitled  to  compensation.     See  CORPORATIONS,  3,  4, 
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ORDINANCES. 

Description  of  council. 

1.  An  ordinance  will  not  be  held  void  because  in  its  title  is  used  the 
words  "common  council,"  instead  of  the  words  "city  council."  The  words 
are  so  nearly  the  same  in  meaning  as  to  render  it  immaterial  which  are 
used.     Law  et  al.  v.  The  People,  385. 

Publication. 

2.  The  publication  of  an  ordinance  with  the  proceedings  of  the  city 
council  adopting  it,  is  a  sufficient  publication.  It  can  make  no  difi'erence 
whether  it  is  published  separately  as  an  ordinance,  or  with  the  other  pro- 
ceedings of  the  corporation.     Ibid.  385. 

PARK  COMMISSIONERS. 

Special  assessments  by  them.     See  SPECIAL  ASSESSMENTS,  1 

PARTIES. 
'  Nominal  and  beneficial  parties. 

1.  It  has  long  been  the  practice  of  courts  of  law  to  look  through  the 
nominal  parties  to  the  rights  of  the  real  parties  in  interest,  and  where  a 
necessary  nominal  party,  either  plaintiff  or  defendant,  fails  or  refuses  to 
use  his  name,  the  court  will,  on  proper  indemnity  as  to  costs  and.  dam- 
ages, permit  the  real  party  in  interest  to  use  the  name  of  the  nominal 
party,  and  that  against  his  protest.     Sumner  v.  Sleeth,  500. 

2.  Where  goods  are  replevied  from  a  baililF  of  another,  the  plaintiff 
knows  the  fiduciary  character  of  the  defendant,  and  can  not  be  allowed  to 
urge  for  error  that  the  court  refused  to  carry  out  an  agreement  made  with 
such  nominal  defendant,  in  bad  faith  and  in  violation  of  his  trust,  to  dis- 
miss the  suit  without  costs  or  return  of  the  property  replevied.     Ibid.  500. 

Suit  upon  assigned  note. 

3.  Who  should  sue.  Where  a  promissory  note  shows  an  indorsement 
of  the  same  to  the  plaintiff  by  the  payee,  the  suit  is  properly  brought  in 
the  plaintiff's  name,  as  the  party  holding  the  legal  title,  and  the  action 
can  not  be  defeated  by  showing  that  another  person  is  entitled  to  the  pro- 
ceeds, or  a  portion  thereof.  The  rights  of  such  other  person  are  not  preju- 
diced by  tlie  recovery,  but  he  may  look  to  the  plaintiff.  Lohman  v.  Cass 
County  Bank,  616. 

Unknown  defendants — in  chancery. 

4.  Who  so  regarded.  One  who  is  made  a  party  to  a  bill  to  foreclose  a 
mortgage,  which  is  afterwards  dismissed  by  the  complainant  on  reversal 
of  the  decree,  and  who  resides  in  the  county  when  a  second  bill  of  fore- 
closure is  filed,  can  not  be  made  a  party  under  the  designation  of  an  un- 
known person.  Such  a  person  is  not  the  description  contemplated  by  the 
statute.     Mulvey  v.  Gibbons  et  al.  367. 
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PARTIES.      Continued. 
Receiver. 

5.  Howmadeaparty.     See  RECEIVERS,  1. 

Appeal — allowance  op  claim  against  estate. 

6.  Who  may  appeal.     See  APPEALS  AND  WRITS  OF  ERROR,  3. 

PARTNERSHIP.  , 

Tort  or  wrongful  act  of  one  partner. 

1.  Liability  of  the  firm.  If  a  member  of  a  firm,  in  the  due  course  of 
the  business  of  the  partnership,  commits  a  tort  or  wrongful  act,  by  seizing 
and  taking  the  property  of  another,  and  the  same  is  appropriated  to  the 
use  and  benefit  of  the  firm,  thereby  increasing  its  assets,  the  other  part- 
ners will  be  liable  for  the  same.     Duraiit  v.  Rogers,  508. 

2.  A  fraudulent  act  by  one  partner,  or  deceit  practiced  by  him,  done 
within  the  scope  of  his  general  partnership  authority,  will  make  the  other 
partners  liable.     Ibid.  508. 

Money  paid  to  use  of  firm. 

3.  Implied  promise  of  all  the  partners  to  reimburse.  Where  property  of 
a  partnership  was  levied  upon  under  a  judgment  against  a  part  of  the 
firm,  for  a  trespass  committed  by  the  active  and  managing  members,  and 
the  latter,  to  save  the  property,  procured  the  plaintiff^  to  unite  with  them 
in  an  appeal  bond,  whereby  he  was  compelled  to  pay  the  judgment,  it  was 
held,  that  each  member  of  the  firm  became  liable  to  him  for  the  amount  so 
paid  to  their  use,  whether  they  all  united  in  the  appeal  or  not,  and  that 
no  proof  of  a  promise  to  pay,  on  the  part  of  one  of  them  not  sued,  and  who 
did  not  join  in  the  appeal,  was  necessary,  as  the  law  implied  a  promise, 
and  that  in  such  case  the  validity  of  the  judgment  appealed  from  was 
wholly  immaterial.     Ibid.  508. 

Salary  of  managing  partner. 

4.  Where  the  active  and  managing  partner  was,  by  the  articles  of  co- 
partnership, allowed  a  salary  of  $1000  a  year  for  his  services,  and  after- 
wards one  partner  sold  out  his  interest  and  retired,  and  no  new  agreement 
was  entered  into,  and,  as  the  business  increased,  the  active  partner  charged 
on  the  books,  from  time  to  time,  an  increase  in  his  salary,  to  which  no 
objection  was  made  by  the  other  partner,  although  he  often  examined  the 
books  and  had  monthly  statements  furnished  him,  it  was  held,  that  after 
dissolution,  and  settlement  on  the  basis  of  the  increased  salary,  this  was 
no  ground  for  setting  the  settlement  aside.     Gage  v.  Parmelee,  329. 

Debt  due  from  firm  to  one  partner. 

5.  Rights  and  remedies  of  creditor  partner.  If,  on  the  settlement  of  firm 
affairs,  one  partner  is  found  to  be  indebted  to  the  other,  the  latter  may 
retain  enough  of  the  partnership  assets  to  cancel  the  indebtedAess,  if  they 
are  in  his  hands,  and  the  firm  debts  are  all  paid;  but  if  he  does  not  have 
such  means  in  his  hands,  and  can  not  procure  them,  his  only  remedy  is  to 
collect  the  amount  from  his  partner  as  a  debtor.     Mack  v.   Woodruff,  570. 
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PARTNERSHIP.      Continued. 

Accounting  by  surviving  partner. 

6.  Set-off  allowed.  The  remedy  given  by  statute  to  compel  a  surviving 
partner  to  account  in  the  county  court  with  the  administrator  of  the 
deceased  partner,  is  to  be  governed  by  the  same  equitable  rules  and  prin- 
ciples as  a  proceeding  in  equity,  and  such  surviving  partner,  on  such 
settlement,  may  be.allowed,  as  a  set-ofF,  his  just  share  of  any  demands 
held  by  him  against  the  deceased  partner  without  first  having  procured 
their  allowance.     Mack  v.   Woodruff,  570. 

Notice  of  dissolution. 

7.  The  duty  of  a  retiring  dormant  partner  to  give  notice  of  the  dissolution 
of  the  partnership,  is  a  duty  which  he  owes  to  those  who,  before  that  time, 
had  some  knowledge  of  his  connection  with  the  firm.  To  strangers,  hav- 
ing no  such  knowledge,  he  owes  no  such  duty.  As  to  them  he  can  only 
be  charged  as  a  partnei',  when  in  fact  he  was  not,  by  showing  that  he,  in 
some  way,  misled  them,  as,  that  he  held  himself  out  to  the  world  as  such, 
or  that  he  so  held  himself  out  to  them.*     Nusshaumer  y.  Becker  et  al.  281. 

Proof  of  partnership. 

8.  Whether  necessary.     See  PLEADING  AND  EVIDENCE,  1. 
Improper  payment  to  one  partner. 

9.  Remedy.     See  REMEDIES,  2. 
Guaranty  by  one  partner  to  firm. 

10.  2'o  save  partnership  property  from  loss.  See  MEASURE  OF  DAM- 
AGES, 2. 

Interest  on  balances  between  partners. 

11.  Whether  allowable.     See  INTEREST,  1. 

PASSENGERS. 

Right  to  sell  goods  on  a  boat. 

1.  A  passenger  on  a  boat,  chartered  for  an  excursion,  has  no  right  to  sell 
goods  on  the  boat,  without  permission.     Smallman  v.   Whilier,  545. 

2.  A  party  can  not  maintain  an  action  against  the  captain  of  a  boat  for 
preventing  her  from  selling  her  goods  on  his  boat  on  an  excursion,  she 
having  obtained  no  permission  for  that  purpose,  nor  can  she  recover  when 
the  captain  put  her  goods  into  the  baggage  room,  and  could  not  deliver 
them  to  her,  owing  to  the  crowd  getting  off  the  boat,  until  it  was  too  late 
for  her  to  get  them  conveyed  to  the  grounds  of  a  picnic  where  she  expected 
to  make  sales.     Ibid.  545. 


*  Generally,  on  the  subject  of  notice  of  dissolution  of  partnership,  see  Iloli- 
greve  v.  Winiker  et  al.  85  111.  470,  and  cases  cited  in  note  on  p.  696  of  that 
volume. 
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PAYMENTS. 

Payment  in  excess  by  mistake, 

1.  3Iay  he  recovered  hack.  In  the  case  of  the  sale  of  milk  by  the  can,  if 
by  mistake  of  the  parties  the  milk  delivered  is  short  of  the  quantity  in- 
tended, owing  to  the  cans  not  holding  the  amount  supposed,  and  the  vendor 
receives  more  money  on  that  account  than  entitled  to,  he  must  account  for 
the  same,  even  though  the  purchaser  v^'as  negligent  in  discovering  the 
mistake.     Devine  v.  Edwards,  111. 

Whether  voluntary. 

2.  Where  the  assignee  of  a  purchaser  of  land,  who  has  contracted  to 
sell  the  land  to  another,  who  demands  to  see  his  deed  therefor,  is  compelled 
to  p%  the  original  vendor  more  than  is  due  him,  in  order  to  get  a  deed  to 
satisfy  his  vendee,  and  the  payment  is  made  under  protest,  it  is  a  fair 
question  of  fact  for  the  jury  whether  the  payment  is  not  involuntary,  and 
made  under  a  sort  of  moral  duress,  and  if  so,  the  excess  above  the  real 
sum  due  may  be  recovered  back  in  assumpsit  under  the  common  counts. 
Pemherton  v.   Williams,  15. 

PENALTY. 
For  delay  in  completing  work. 

Extent  of  recovery.     See  MEASURE  OF  DAMAGES,  4. 

PLACITA. 

Whether  necessary. 

To  decree  in  hankrupicy.     See  BANKRUPTCY,  1. 

PLAT  OF  TOWN. 

When  made  by  the  State. 

Need  not  he  acknowledged.     See  CORPORATIONS,  19. 

PLEADING. 

Of  the  declaration. 

1.  In  suit  on  an  administrator's  hond.  An  averment  that  the  adminis- 
trator has  not  complied  with  an  6rder  of  the  county  court  directing  the 
payment  of  a  claim  against,  the  estate,  is  a  sufficient  averment  that  the 
money  ordered  to  be  paid  had  not,  in  fact,  been  paid  to  the  party  entitled 
to  the  same.     Tucker  v.  The  People,  for  use,  76. 

Pleas, 

2.  Setting  up  condition.  If  the  defendant  sets  up  a  condition  to  the 
promise  or  contract  upon  which  he  is  sued,  which  avoids  his  liability  if 
kept  and  performed,  he  should  deny  the  breach  of  such  condition,  or  his 
plea  will  be  bad.     Smith  et  al.  v.  Riddell,  165. 

3.  Plea  must  negative  all  the  grounds  of  liahility.  In  an  action  on  a  prom- 
issory note  which  is  subject  to  a  condition  to  become  void  on  the  payment 
of  a  tax  by  the  principal  maker,  but  if  the  payee  has  to  pay  such  tax,  or 
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PLEADING.     Pleas.      Continued. 

is  in  any  way  troubled  in  consequence  of  such  tax,  to  remain  in  force,  a 
plea  that  the  payee  had  not  been  compelled  to  pay  the  tax,  and  had  not 
paid  it,  or  any  part  thereof,  is  bad  in  not  fully  negativing  the  violation  of 
the  condition.  It  should  also  show  that  the  payee  had  not  been  troubled 
by  the  tax.     Smith  et  al.  v.  Riddell,  165. 

4.  Good  plea  hy  one  defendant,  good  as  a  defense  for  all.  See  PEAC- 
TICE,  9. 

Amendment  of  pleadings.     See  AMENDMENTS,  2. 

PLEADING  AND  EVIDENCE. 

Proof  of  partnership. 

1.  Whether  necessary.  In  a  suit  upon  the  guaranty  of  a  note  indorsed 
by  the  payee  to  the  plaintiffs  by  the  style  of  "  Culver  &  Co."  the  note  is 
admissible  ^in  evidence  under  an  averment  in  the  declaration  that  the 
payee  indorsed  the  same  to  the  plaintiffs;  and  in  the  absence  of  any 
denial  that  the  plaintiffs  compose  such  firm,  the  mere  production  of  the 
assignment  proves  that  fact.     3Iartin  v.  Culver  et  al.  49. 

Execution  of  guaranty. 

2.  When  need  not  he  proved.  A  written  guaranty  for  the  payment  of  a 
note  is  an  instrument  in  writing,  within  the  statute,  dispensing  with  proof 
of  execution  \)y  the  maker  in  a  suit  thereon  against  him,  unless  put  in 
issue  by  plea  verified  by  affidavit.     Ibid.  49. 

Preliminary  proof  of  execution. 

3.  Not  sufficient  for  jury.  The  admission  in  evidence  df  a  deed  by  the 
court,  on  preliminary  proof  of  its  execution,  does  not  relieve  the  party  of 
proving  its  execution  and  delivery,  to  the  jury.     Scott  v.  Delany,  146. 

Of  a  partial  recovery. 

4.  A  party  suing  for  the  price  of  cattle  sold  and  delivered,  and  for  hogs 
sold  and  refused  to  be  taken,  is  not  precluded  from  recovering  at  all  if  he 
fails  to  show  a  sale  of  the  hogs.  Under  a  proper  state  of  pleading  he  may 
recover  for  the  cattle  sold  and  delivered.     Defenhaugh  v.  Weaver,  132. 

PLEDGE. 

What  constitutes  a  pledge. 

1.  Delivery  of  receipt  for  grain  shipped.  The  delivery  by  a  purchaser 
of  grain  to  his  vendor,  at  the  time  of  the  shipment  of  the  railroad  receipts, 
as  a  security  for  the  payment  of  the  purchase  money,  is  a  symbolical 
delivery  of  the  grain  as  a  pledge,  and  vests  in  the  pledgee  a  special  prop- 
erty entitling  him  to  the  proceeds  of  the  grain  to  the  amount  of  his  debt. 
Taylor  v.  Turner,  296. 

Notice — as  to  third  persons. 

2.  The  neglect  of  a  party  holding  railroad  receipts  for  grain  shipped, 
as  security  for  the  payment  of  drafts  given  by  the  shippe»r  to  him  for  the 
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pin'cli<ase  money  on  the  consignee,  to  give  notice  to  the  consignee  of  his 
right,  until  the  lattei-  has  sold  the  grain  and  applied  the  proceeds  on  an 
indebtedness  of  the  shipper  to  him,  under  a  previous  agreement,  will  not 
interfere  with  the  assertion  of  the  rights  of  such  party  as  against  the 
consignee,  who  has  not  parted  with  anything  or  incurred  any  liability  on 
the  credit  of  the  grain  coming  to  his  possession.     Taylor  v.  Turner,  296. 

Extent  of  interest  of  pledgor. 

3.  In  case  of  purchaser  of  grain  pledging  same  for  price.  "Where  a  pur- 
chaser of  grain  agrees,  before  shipment,  with  the  seller,  that  the  seller 
shall  ship  the  same  to  the  purchaser's  commission  merchant  for  sale,  in 
the  purchaser's  name,  and  the  purchaser  draws  drafts  on  the  commission 
merchant  for  part  of  the  price,  and  delivers  the  same,  with  the  railroad 
receipts,  to  the  seller,  the  purchaser's  only  interest  in  the  grain  will  be 
that  of  pledgor — that  is,  the  surplus  in  the  proceeds  of  sale  after  payment 
of  the  drafts;  and  he  can  not  give  to  the  consignee  any  greater  interest 
than  he  himself  has,  even  by  a  pre-existing  agreement.     Ibid.  296. 

4.  Proceeds  of  sale  of  grain  pledged  may  be  received  by  pledgee  against  the 
consignee.     See  MONEY  HAD  AND  RECEIVED,  1. 

POSSESSION. 
Possession  of  land. 

1.  What  constitutes,  generally.  It  is  not  necessary  that  land  should  be 
inclosed  with  a  fence,  or  that  a  house  should  be  erected  upon  it,  or  that 
it  should  be  reduced  to  cultivation,  to  constitute  possession  of  it.  Such 
improvements  or  acts  of  dominion  over  the  land,  as  will  indicate  to  per- 
sons residing  in  the  immediate  neighborhood  who  has  the  exclusive  control 
and  management  of  the  land,  will  be  sufficient  to  constitute  possession. 
Hubbard  et  al.  v.  Kiddo,  578. 

2.  If  the  land  is  a  timber  lot,  and  it  is  controlled  and  used  to  supply  a 
farm  in  the  neighborhood  with  fuel  or  rails  or  posts,  this  will  constitute 
possession,  although  the  land  does  not  join  the  farm,  and  is  not  inclosed. 
Ibid.  578. 

3.  Where  land  is  appropriated  to  such  use  as  it  is  naturally  fitted  for, 
and  the  manner  in  which  it  is  used  by  the  person  claiming  title  is  such 
as  to  notify  the  public  that  the  owner  has  asserted  dominion  over  it,  such 
acts  will  constitute  possession.     Ibid.  578. 

4.  Under  Limitation  act  of  1839.  It  is  not  necessary  that  land  should 
be  inclosed  or  occupied  as  a  residence  to  constitute  possession  under  the 
Limitation  act  of  1839.  Where  a  part  of  a  tract  is  reduced  to  actual  use 
under  a  deed  for  the  whole,  the  possession  will  embrace  all  the  land  de- 
scribed in  the  deed.-    Scott  v.  Delany,  146. 

5.  Where  a  party  has  title,  or  color  of  title,  to  woodland,  and  uses  the 
land  for  the  purpose  of  obtaining  wood  for  fuel,  or  fencing  for  a  farm  in 
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the  neighborhood,  under  a  claim  of  ownership,  this  will  constitute  a  pos- 
session. So,  if  a  person  holding  a  deed  for  land  enters  and  clears  off  a 
part,  with  intent  to  follow  up  such  act  with  other  improvements,  this  will 
be  possession  of  the  Avhole.     Scott  v.  Delamj,  146. 

As  EVIDENCE  OF  TITLE.     See  EVIDENCE,  13. 

PRACTICE. 

Affidavit  of  claim. 

1.  Sufficiency.  An  affidavit  filed  by  a  plaintiff  with  his  declaration, 
that  the  defendants  are  truly  and  justly  indebted  to  him,  after  allowing 
"aZZ  claims  and  set-offs  whatever,'"  in  the  sum  of,  etc,  is  not  a  full  and  strict 
compliance  with  the  statute,  so  as  to  require  the  defendant  to  file  an  affi- 
davit of  merits  with  his  plea.     lIcKenzie  ei  al.  v.  Penfield,  38. 

2.  Time  to  object  for  alleged  insufficiency.     See  this  title,  10. 
Affidavit  of  merits, 

3.  In  proceeding  by  distress  for  rent.  Under  the  revision  of  1874,  a 
proceeding  by  distress  warrant  must  be  regarded  as  a  suit,  for  rent,  in 
which  the  plaintiff  has  the  right  to  invoke  the  aid  of  section  87  of  the 
Practice  act;  and  where  he  files  an  affidavit  of  claim  with  the  distress 
warrant,  the  defendant  is  bound  to  file  with  his  pleas  an  affidavit  of  merits. 
Bartlett  v.  Sullivan,  219. 

4.  Section  37  of  the  Practice  act  applies  to  any  suit  upon  a  contract, 
express  or  implied,  for  the  payment  of  money,  and  embraces  a  proceeding 
by  distress  for  rent.     Ibid,  219. 

5.  Waiver  of  right  to  claim  it  as  sufficient.  If  a  defendant,  on  motion  to 
strike  his  plea  from  the  files  for  a  defect  in  his  affidavit  of  merits,  con- 
cedes the  defect  by  asking  and  obtaining  time  to  amend  the  same,  which 
is  allowed  on  condition  of  his  filing  an  affidavit  showing  a  meritorious  de- 
fense, which  he  neglects  to  do,  he  can  not,  on  appeal  or  error,  insist  that 
his  affidavit  of  merits  was  sufficient.  He  will  be  estopped  to  claim  that  the 
court  erred  in  holding  it  bad.     McKitchan  v.  Follett,  103, 

6.  When  grounds  of  defense  must  be  shown.  Where  a  defendant  files  a 
proper  affidavit  of  merits  with  his  plea,  the  court  has  no  power  to  require 
of  him  an  affidavit  setting  up  in  detail  his  grounds  of  defense,  but  if  such 
affidavit  of  merits  is  defective,  and  the  defendant  asks  to  amend,  then  the 
court,  in  its  discretion,  may  impose  terms,  such  as  showing  the  grounds  of 
defense.     Ibid,  103. 

In  distress  for  rent. 

7.  Time  of  filing  warrant  or  copy  of  lease.  The  statute  declaring  that  a 
distress  for  rent  shall  proceed  in  the  same  manner  as  an  attachment,  the 
plaintiff  is  not  bound  to  file  his  warrant  or  a  copy  of  the  lease  upon  which 
the  action  is  based,  ten  days  before  the  commencement  of  the  term,  to  avoid 
a  continuance.     Bartlett  v,  Sullivan,  219. 
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Extension  of  rule  to  plead. 

8.  To  a  specified  day.  Where  time  to  plead  is,  by  rule,  extended  to  a 
specified  day,  a  default  for  want  of  a  plea  may  be  taken  on  that  day.  The 
defendant  does  not  have  the  whole  of  such  day  in  which  to  plead.  The 
words,  "  to  that  day,"  mean  until  the  meeting  of  the  court  on  that  day. 
Clark  V.  Ewing,  344. 

Defense  as  to  one. 

9.  When  good  as  to  all.  In  a  suit  against  several  defendants  founded 
upon  contract,  if  a  plea  of  one  presents  a  complete  defense  not  personal  to 
him  alone,  no  recovery  can  rightfully  be  had  as  to  the  others;  and  if  the 
court  sustains  a  demurrer  to  such  plea,  and  there  are  no  other  pleas  under 
which  the  same  facts  might  be  given  in  defense,  the  judgment  will  be  re- 
versed as  to  all  the  defendants.     Smith  et  al.  v.  Riddell,  165. 

Time  to  object. 

10.  For  defects  in  affidavit  of  claim.  If  an  affidavit  of  claim  on  the  part 
of  a  plaintiif  is  only  formally  defective,  so  that  it  may  be  cured  by  amend- 
ment, the  defendant  should  object  to  the  same  in  the  court  below,  and 
point  out  the  formal  defects,  so  that  the  court  can  pass  upon  the  same,  and 
if  he  does  not,  the  objection  will  not  avail  in  this  court.  McKenzie  et  al.  v. 
Penfield,  38. 

11.  Want  of  demand  before  mandamus.  Where  no  objection  is  taken  in 
the  court  below  to  a  want  of  a  previous  demand  for  the  payment  of  money 
sought  to  be  enforced  by  mandamus  against  a  city,  it  can  not  be  urged  in 
this  court,  even  if  it  is  material.      City  of  Chicago  v.  Sansum,  182, 

When  specific  objection  required. 

12.  An  objection  to  evidence  that  might  have  been  obviated  on  the  trial, 
if  urged  there,  comes  too  late  in  this  court  for  the  first  time.  Martin  v. 
Culver  et  al.  49. 

13.  In  respect  to  a  particular  tax.  For  the  purpose  of  review  in  this  court, 
v^^here  taxes  for  several  distinct  purposes  are  involved  in  objections  made 
to  the  rendering  of  judgment  for  delinquent  taxes,  if  it  is  desired  to  ques- 
tion the  validity  of  any  particular  tax,  as,  a  tax  for  school  purposes,  that 
particular  tax  must  be  specifically  objected  to  in  the  court  below.  A  mere 
general  objection  to  all  the  taxes  will  not  avail.  Speight  et  al.  v.  The  Peo- 
ple, 595. 

Improper  remarks  of  counsel. 

14.  It  is  the  duty  of  the  circuit  court,  in  conducting  trials  by  jury,  to 
restrain  every  effort  of  the  parties  or  their  counsel  to  bring  before  the 
jury  matters  which  are  foreign  to  the  issues,  and  especially  to  exclude  all 
such  matter  where  it  has  a  tendency  to  excite  the  prejudices  of  the  jury. 
Hennies  et  al.  v.  Vogel,  242. 

15.  If  a  plaintiff's  attorney,  in  his  opening  speech  to  the  jury,  with 
the  permission  of  the  court,  and  against  the  defendant's  objection,  should 
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state  that,  on  a  former  trial,  the  defendants  had  suborned  their  little  son, 
then  a  child  of  four  years,  to  commit  perjury  by  swearing  that  his  father 
did  not  strike  plaintiff  with  a  hatchet,  and  that  one  of  the  defendants  had 
committed  perjury  in  his  affidavit  for  a  change  of  venue,  it  would  furnish 
good  ground  for  reversing  a  judgment  rendered  for  the  plaintiff.  Hen- 
nies  et  al.  v.  Vogel,  242. 
Trial  of  cause  in  absence  of  counsel. 

16.  A  rule  of  the  Superior  Court  of  Cook  county  provided  that  if,  on  the 
calling  of  a  cause  for  trial,  the  principal  attorney  Avas  actually  engaged 
in  the  trial  of  a  cause  in  another  court,  the  case  might  be  passed  for  the 
time,  provided  the  party  asking  the  delay  be  shown  to  have  used  due  dili- 
gence in  preparing  for  trial,  and,  if  the  delay  was  sought  by  the  defend- 
ant, that  it  should  also  appear  by  affidavit  that  he  had  a  meritorious 
defense,  setting  forth  what  it  was.  This  rule  is  so  construed  that  a  party 
was  allowed  to  come  in  and  make  his  defense  after  the  cause  had  been 
tried  and  judgment  rendered  against  him  while  his  counsel  was  engaged 
in  another  court,  without  having  shown  diligence  or  a  meritorious  de- 
fense, at  the  time  the  delay  was  sought,  it  appearing  subsequently,  how- 
ever, on  an  application  for  a  new  trial,  that  the  party  had  a  meritorious 
defense,  and  was  guilty  of  no  fault  himself  in  respect  to  the  matter  of  the 
delay  sought.     Hearson  et  al.  v.  Graudine^  115. 

Instruction  to  find  for  defendant. 

17.  Where  there  is  evidence  tending  to  establish  a  plaintiff's  right  to 
recover,  it  is  an  invasion  of  the  province  of  the  jury  to  instruct  them  to 
find  for  the  defendant.     Guerdon  v.  Corhett  et  al.  272. 

18.  Where  the  evidence  tends  to  show  that  a  plaintiff  was  compelled 
to  pay  more  than  was  due  on  a  purchase  of  land  to  procure  a  deed,  and 
that  he  was  induced  to  do  so  in  order  to  complete  an  advantageous  sale 
by  him  to  another  of  the  land,  the  latter  purchaser  being  urgent  to  know 
that  the  plaintiff  had  a  right  to  sell,  it  was  held,  in  a  suit  to  recover  back 
the  money  paid  in  excess  of  what  was  due,  that  it  was  error  for  the  court 
to  instruct  the  jury  the  law  was  with  the  defendant,  and  to  find  for  the 
defendant,  as  invading  the  rightful  province  of  the  jury.     Pemherton  v. 

Williams,  15. 

Instruction  to  disregard  evidence. 

19.  As  tending  to  cure  error  in  admitting  it  See  PRACTICE  IN  THE 
SUPREME  COURT,  7. 

Of  nominal  and  beneficial  parties. 

20.  Who  may  control  the  suit.     See  PARTIES,  1,  2, 

PRACTICE  IN  THE  SUPREME  COURT. 
Transcript  of  record. 

1.  This  court  can  not  properly  consider  an}'  question  arising  upon  a 
record  without  it  is  full,  or  presents  all  parts  or  matters  material  to  the 
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question  submitted.  If  the  transcript  is  not  certified  to  be  a  "full  copy 
of  the  record,"  but  merely  of  certain  papers  and  proceedings,  this  court 
will  not  reverse,     Bertrand  v.  Taylor,  235, 

2.  This  court  is  required  to  try  a  case  brought  before  it,  on  the  recoi-d 
presented  in  the  particular  ease,  and  can  not  look  to  the  transcript  of  the 
record  in  a  former  case  between  the  same  parties  on  a  former  appeal,  to 
determine  questions  of  fact,  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v. 
Lee,  454, 

Assignment  of  error. 

3.  What  must  he  assigned.  If  a  party  desires  to  urge  the  refusal  of  the 
court  to  grant  a  continuance,  he  should  assign  the  same  for  error,  Meyers 
et  al.  V,  Andrews,  433. 

4.  What  may  be  assigned — amendment  of  pleadings  on  trial,  and  refusing 
time  to  prepare  affidavit  for  continuance,  can  not.     See  AMENDMENTS,  2. 

5.  A  motion  by  a  defendant  to  stay  proceedings  in  a  suit  until  the  plain- 
tiff pays  the  costs  in  a  former  suit  brought  for  the  same  cause,  which  had 
been  dismissed,  is  addressed  to  the  discretion  of  the  coui-t,  and  the  deci- 
sion can  not  be  reviewed.     Hennies  et  al.  v.   Vogel,  242. 

6.  What  questions  are  presented  on  appeal  from  order  approving  sale.  See 
APPEALS  AND  WRITS  OF  ERROR,  4. 

Obviating  error  by  instructions, 

7.  An  error  in  the  admission  of  evidence  is  not  obviated  by  an  instruction 
to  disregard  such  evidence,  unless  the  case  is  such  that  it  clearly  appears 
no  injustice  or  wrong  has  been  done  to  the  party  complaining,  Howe 
Machine  Co.  v,  Rosine,  105. 

Subsequent  benefit  as  to  matter  of  alleged  error. 

8.  Obviates  the  necessity  of  inquiry.  The  correctness  of  striking  a  de- 
fendant's pleas  to  a  petition  to  condemn  property  for  public  use  from  the 
files,  will  not  be  inquired  into,  where  the  defendant,  by  answer  subse- 
quently filed,  had  the  full  benefit  of  all  the  matters  of  defense  presented 
by  his  pleas.     Metropolitan  City  Ry.  Co.  v.  Chi.    West  Div.  Ry.  Co.  317. 

In  criminal  cases. 

9.  Reversal  in  case  of  doubt.  When  the  evidence  in  a  criminal  case  is 
such  as  to  leave  doubts  as  to  the  guilt  of  the  defendant,  who  is  convicted, 
this  court  will  reverse  for  any  error  of  law  in  the  rulings  of  the  court 
below,      Gifford  v.   The  People,  210. 

Opinions  at  length. 

10.  Upon  questions  already  decided.  It  is  not  the  duty  of  this  court, 
when  it  has  reached  a  conclusion  with  which  it  is  satisfied,  upon  any 
given  question  affecting  a  class  of  cases,  to  answer  at  length,  and  expose 
what  it  may  deem  a  fallacy  in  every  subsequent  argument  in  which  couu- 
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sel  may  imagine  they  have  successfully  demonstrated  the  inaccuracy  of 
the  conclusion  which  the  court  has  announced.     Speight  ei  al.  v.  The  Peo- 
ple, 595. 
Remanding  with  directions. 

11.  Where  a  decree  was  modified  in  this  court,  the  cause  was  remanded 
with  directions  to  the  court  below  to  execute  the  decree  as  modified.  First 
Baptist  Church  v.  Andrews  ei  al.  172. 

PRESUMPTIONS. 

Op  law  and  fact. 

1.  As  to  correctness  of  ruling  below— in  requiring  new  replevin  bond  to  be 
filed.  In  the  absence  of  an  affirmative  showing  in  the  record  to  the  con- 
trary, it  will  be  presumed  that  adequate  cause  was  shown  to  justify  the 
court  below  in  making  and  enforcing  a  rule  requiring  the  plaintiff  in 
replevin  to  make  and  file  a  new  bond  in  the  place  of  the  original,  said  to 
be  lost.     Sumner  v.  Sleeth,  500, 

2.  That  attorneys  completed  contract  of  retainer  after  dissolution  of  firm. 
See  ATTORNEY  AT  LAW,  1. 

3.  In  favor  of  acts  of  public  officers.     See  SCHOOLS,  10. 

4.  As  to  dedication  for  public  highioay.     See  DEDICATION,  6. 

5.  In  case  of  non-production  or  destruction  of  evidence.  See  EVI- 
DENCE, 11. 

6.  As  to  validity  of  corporate  indebtedness.  See  MUNICIPAL  INDEBT- 
EDNESS, 5. 

7.  Whether  a  person  selling  does  so  as  a  manufacturer.  See  WAR- 
RANTY, 3. 

PROCESS. 

Service  on  corporation. 

1.  In  a  suit  against  a  corporation  created  by  act  of  Congress,  not  re- 
siding or  doing  business  in  this  State,  and  having  no  office  or  place  of 
business  in  this  State,  service  of  process  upon  an  agent  appointed  by  the 
land  commissioner  of  the  corporation  and  its  trustees,  whose  business  it 
is  merely  to  receive  and  transmit  offers  for  lands  and  to  assist  in  making 
sales,  will  not  give  the  court  jurisdiction,  such  person  not  being  an  agent 
of  the  corporation,  in  the  sense  of  the  statute.  Union  Pacific  R.  R.  Co.  v. 
Miller  et  al.  45. 

As  A  protection  to  officers. 

2.  A  writ  of  replevin  commanding  the  officer  to  replevy  and  deliver  to 
another  a  house,  described  as  the  goods  and  chattels  of  the  plaintiff  in 
replevin,  is  a  full  protection  to  the  officer  executing  the  same,  even  though 
the  building  removed  may,  in  fact,  be  a  part  of  the  realty,  and  the  writ 


INDEX.  689 


PROCESS.     As  A  PROTECTION  TO  OFFICERS,      Continued. 

impliedlj'-  gives  him  the  vigbt  to  enter  upon  the  defendant's  close  to  exe- 
cute the  same.     Sample  v.  Broadioell  et  al.  617. 

3.  Where  an  officer,  when  sued  in  trespass  for  entering  the  plaintiff's 
close,  and  removing  a  building  therefrom,  justifies  under  a  writ  of  re- 
plevin, it  is  not  necessary  for  him  to  allege  and  show  that  such  building 
M'as  in  fact  personal  property.  He  may  rely  upon  the  writ  alone  as  his 
protection.  If  the  building  vs^as,  in  fact,  real  estate,  the  injured  party 
must  seek  redress  against  the  party  who  sued  out  the  writ.  Ibid.  617. 
Finding  of  service. 

4.  Sufficiency  of  evidence  to  overcome  a  finding  of  service  in  decree. 
Wliere  a  decree  finds  that  each  of  several  defendants  had  been  served 
with  process  more  than  ten  days  before  the  term  at  which  it  is  entered, 
that  being  a  term  subsequent  to  the  return  term,  the  evidence  of  due  ser- 
vice thus  afforded  is  not  overcome  by  the  fact  that  no  summons  appears 
in  the  record,  except  that  returnable  to  the  first  term,  and  it  shows  two 
of  the  defendants  were  not  found.  Such  finding  is  prima  facie  evidence 
of  the  fact.     Ilaworth  v.  Huling  et  al.  23. 

PROPERTY. 

Defined. 

1.  Property,  in  its  broadest  and  most  comprehensive  sense,  includes 
all  rights  and  interests  in  real  and  personal  property,  and,  also,  in  ease- 
ments, franchises  and  incorporeal  hereditaments.  3Ietropolitan  City  Ry. 
Co.  V.  Chicago  West  Division  Ry.  Co.  317. 

PUBLIC  LANDS. 

Entry  and  survey  thereof.     See  ENTRY,  1,  2,  3. 

PUBLICATION  OF  NOTICE. 

Finding  in  decree.     See  JURISDICTION,  1,  2. 

PURCHASERS. 

Errors  and  irregularities  in  sale. 

1.  Will  not  affect  innocent  purchaser.  A  trustee's  sale  of  real  estate  will 
not  be  set  aside  as  against  innocent,  remote  purchasers  without  notice, 
for  mere  errors  and  irregularities.     Fairman  v.  Peck  et  al.  156, 

Effect  of  reversal. 

2.  A  person  purchasing  land  with  reference  to  the  filing  of  a  bill  by 
his  vendor  to  foreclose  a  mortgage  given  to  him  by  a  prior  purchaser,  buys 
the  same  as  pendente  lite,  and  will  be  affected  by  a  reversal  of  the  decree 
of  foreclosure ;  but  a  purchaser  from  him  after  decree  of  foreclosure,  and 
before  a  writ  of  error  is  sued  out  to  reverse  the  decree,  will  not  be  affected 
by  its  reversal,  in  the  rights  acquired  by  his  purchase.  Mulvey  v.  Gib- 
bons et  al.  367. 

44—87  III. 
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Apportioning  mortgage  indebtedness. 

3.  As  between  several  subsequent  purchasers.  See  MORTGAGES  AND 
DEEDS  OF  TRUST,  8. 

Want  of  proper  notice  of  sale. 

4.  As  ac/ainst  an  innocent  purchaser.     Same  title,  12. 

QUO  WARRANTO. 
When  it  lies. 

To  test  validity  of  change  of  school  district.     See  SCHOOLS,  12. 

RAILROADS. 

,     Non-delivery  at  proper  place. 

1.  Liabilitij.  To  make  a  railway  company  liable  under  section  82, 
chapter  114,  Revised  Statutes  of  1874,  for  not  delivering  grain  to  the 
consignee,  or  the  place  of  consignment,  the  freight  must  be  in  bulk,  and 
must  be  consigned  to  the  warehouse  or  place  in  question  at  the  time  of 
shipment.  A  demand  at  the  place  of  destination  is  not,  of  itself,  sufficient, 
Chicago  a7id  Northwestern  Ry.  Co.  v.  Stanbro  et  al.  195. 

2.  Measure  of  damages  for  not  delivering,  etc.  See  MEASURE  OF  DAM- 
AGES, 5. 

Rights  and  duty  at  highway  crossing. 

3.  If  a  railroad  crosses  a  common  road  on  the  same  level,  those  travel- 
ing on  either  have  a  legal  right  to  pass  over  the  point  of  crossing,  and  to 
require  due  care  of  those  traveling  on  the  other  to  avoid  a  collision.  While 
a  passing  train,  from  its  force  and  momentum,  will  have  the  preference 
in  crossing  first,  yet  it  is  bound  to  give  due  warning,  so  a  person  Avith  his 
wagon  may  stop  and  allow  it  to  pass,  and  to  use  every  exertion  to  stop  if 
the  wagon  is  inevitably  in  the  way,  and  such  warning  must  be  reasonable 
and  timely.  Its  speed  should  not  be  so  great  at  such  a  crossing  as  to 
render  unavailing  the  warning  of  its  bell  or  whistle.  Chicago,  Burlington 
and  Quincy  R.  R.  Co.  v.  Lee,  454. 

RECEIPT. 

Of  ward  to  guardian. 

Its  weight  as  evidence.     See  EVIDENCE,  18. 
Receipts  to  guardian. 

As  evidence  of  date  of  payment.     See  GUARDIAN  AND  WARD,  4. 

RECEIVERS. 

Pending  suits. 

1.  Effect  of  appointing  on  pending  suits.  The  appointment  of  a  receiver 
for  a  corporation  during  the  pendency  of  other  suits  against  the  corpora- 
tion in  the  same  court,  can  not  abate  or  continue  such  suits,  and  there  is 
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no  error  in  refusing  to  make  such  receiver  a  defendant,  on  motion  of  the 
defendant  corporation.      If   the   receiver  desires   to   become   a  party,  he 
should  personally  apply  for   that  purpose.     Mercantile  Ins.  Co.  v.  Jaxjnes 
eial.X^^. 
Concluded  by  prtor  judgment. 

2.  Where  a  receiver  is  appointed  for  a  corporation,  after  the  decision 
of  a  suit  against  such  corporation,  holding  it  bound  to  pay  certain  taxes, 
he  will  be  concluded  by  the  judgment  the  same  as  the  body  he  represents. 
Hopkins  V.  Taylor  et  al.  436. 

RECORDING  ACT. 

Deed  filed  for  record  and  withdrawn. 

1.  Affords  no  notice.  Where  a  party  presents  a  deed  of  trust  to  the 
recorder,  who  indorses  it  as  "filed  for  record,"  and  the  party  immediately, 
and  before  any  entry  is  made  in  relation  thereto,  withdraws  it  for  the 
alleged  purpose  of  having  a  government  stamp  placed  on  it,  and  it  is  not 
returned  for  record  for  more  than  a  month  afterwards,  the  first  filing  is 
not  sufficient    to  give  constructive  notice  of  the  existence  of  the  deed. 

Worcester  National  Bank  v.  Cheeney,  602. 

2.  An  instrument,  to  become  constructive  notice,  must,  in  good  faith, 
be  filed  for  record  and  left  with  the  proper  officer  for  that  purpose.  His 
file-mark  is  not,  in  and  of  itself,  constructive  notice,  but  evidence  only 
that  the  proper  steps  have  been  taken  to  give  constructive  notice,  which 
may  be  shown  to  have  been  indorsed  through  fraud  or  mistake.    Ibid.  602. 

Extent  of  notice  afforded  by  record. 

3.  The  record  of  a  prior  incumbrance,  at  the  time  of  a  sale  under  a  deed 
of  trust,  may  be  notice  of  the  continuance  and  existence  of  such  incum- 
brance, but  is  not  any  notice  that  the  power  of  sale  might  not  be  properly 
exercised  when  made.     Fairman  v.  Peck  et  al.  156. 

4.  The  record  of  a  trustee's  deed,  showing  the  sale  of  lots  together,  may 
be  notice  that  the  sale  was  en  masse,  but  is  not  notice  that  such  sale  was 
unjustifiable,  or  that  the  property  was  not  first  offered  separately.  Ibid. 
156. 

RELIGIOUS  SOCIETY. 

Mode  of  making  contracts.     See  CONTRACTS,  1. 

REMEDIES. 

Creditors  against  stockholders. 

1.  Since  the  act  of  1872,  conceiming  corporations  for  pecuniary  profit, 
took  effect,  a  court  of  law  has  no  jurisdiction  of  a  suit  by  a  creditor  of 
such  a  corporation  against  a  stockholder,  unless  his  debt  accrued  before 
the  act  of  1872  took  effect.  The  remedy,  if  any,  is  in  equity.  Richardson 
et  al.  V.  Aki7i,  138. 
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Diversion  of  partnership  funds. 

2,  If  a  bank  pays  out  the  money  of  a  partnership  to  one  of  the  partners 
upon  his  check,  in  fraud  of  the  rights  of  the  other  partners,  an  action  at 
law  can  not  be  maintained  in  the  firm  name  against  the  bank,  but  resort 
must  be  had  to  a  court  of  equity  for  the  relief  of  those  partners  claiming 
to  be  injured.  Church  et  al.  v.  First  National  Bank  of  Chicago,  68. 
Fraudulent  conveyance. 

In  case  of  death  of  grantor— how  avoided.  See  ADMINISTRATION  OF 
ESTATES,  6. 

Avoiding  sale  under  power  in  mortgage. 
Onlg  in  equity.     See  EJECTMENT,  1. 

For  obstructing  street. 

Remedy  hy  civil  action.     See  CORPORATIONS,  15. 
Surplus  money  on  sale  under  trust  deed. 

Remedy  for  its  recovery,     See  MORTGAGES  AND  DEEDS  OF  TRUST,  20. 
Correcting  mistakes  in  contracts. 

Remedy  in  equity  alone.     See  MISTAKE,  4. 
In  matter  of  fraud. 

Flection  of  remedies.     See  FRAUD,  3. 

REPEAL  OF  STATUTE. 
Or  limitation. 

Effect  on  criminal  prosecution.     See  LIMITATIONS,  1. 

RES  i\D JUDICATA.     See  FORMER  ADJUDICATION,  1,  2,  3. 

RESCISSION  OF  CONTRACTS. 
Verbal  proposition  to  rescind. 

1.  Superseded  hy  written  contract  A  verbal  proposition  for  the  rescission 
of  a  contract  for  the  sale  of  land,  is  superseded  by  a  written  proposal, 
given  at  the  instance  of  the  other  party,  which  is  kept,  without  notice  of 
its  rejection,  and  possession  is  taken  under  the  same.  The  verbal  propo- 
sition being  excluded  by  the  written  one,  can  not  be  admitted  in  evidence. 
Pickrel  v.  Rose,  263. 

Right  to  rescind. 

2.  By  one  of  the  parties.     See  SALES,  1. 

RESIDENCE. 

Of  the  wife. 

1.  Folloivs  that  of  her  husband.  In  law,  the  domicil  of  the  husband  is 
that  of  his  wife,  and  her  residence  follows  that  of  the  husband.  Kennedy 
V.  Kennedy,  250. 
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EIGHT  OF  WAY.     See  EMINENT  DOMAIN. 

ROADS.     See  HIGHWAYS ;     DEDICATION. 
RULE  OF  COURT. 

To  PLEAD  ON  A  DAY. 

Construction.     See  PRACTICE,  8. 
Trial  in  absence  of  counsel.     Same  title,  16. 

SALES. 

Right  to  rescind. 

1.  If  an  old  macliine  is  sold  as  a  new  one,  and  the  vendor  agrees  to 
substitute  certain  parts  of  the  machine  by  others,  which  he  fails  to  do,  the 
purchaser  may  rescind  the  sale  by  offering  to  return  the  machine  and  de- 
manding his  note  given  for  the  price.    Howe  Ifachine  Co.  v.  Rosine,  105. 

Administrator's  sale. 

2.  Questions  arising.  On  motion  to  approve  an  administrator's  sale, 
and  report  thereof,  the  court  can  not  go  behind  the  order  of  sale,  or  even 
revise  that  order.  The  matters  before  the  court,  on  such  motion,  must 
relate  solely  to  what  transpires  in  the  attempt  to  execute  the  order  and 
make  the  sale.     Allen  et  al.  v.  Shepard,  314. 

3.  Requiring  a  deposit  from  bidder.  Where  a  sale  of  land  is  ordered  to 
be  made  by  an  administrator,  for  cash,  and  a  report  thereof  to  be  made,  a 
demand  of  a  deposit  of  one-fourth  the  price  bid,  as  a  guaranty,  to  con- 
summate the  sale  on  its  approval,  is  but  a  reasonable  precaution,  and  is 
no  ground  for  setting  the  sale  aside.     Ibid.  314. 

4.  Inadequacy  of  price.  The  fact  that  real  estate  sold  at  administra- 
tor's sale,  for  cash,  brings  less  than  its  real  value,  is  not,  of  itself,  sufficient 
ground  to  set  aside  the  sale,  especially  when  no  guaranty  or  assurance  is 
given  of  a  higher  price  if  resold.     Ibid.  314. 

SCHOOLS. 
High  schools. 

1.  Poivers  and  duties  of  trustees.  The  object  of  the  law  allowing  the 
establishment  of  high  schools  in  townships,  is  to  afford  increased  facilities 
for  acquiring  a  good  education  in  free  schools.  Such  schools  must  be 
open  to  all  pupils  alike  who  are  sufficiently  advanced  to  need  such  in- 
struction. The  duties  of  the  trustees  to  such  schools  are  the  same  as  those 
of  directors  with  respect  to  district  schools,  and  their  powers  are  governed 
by  the  same  law.      Trustees  of  Schools  v.  7'Ac  People  ex  rel.  303. 

2.  The  trustees  of  a  township  are  invested  with  power  to  decide  what 
branches  of  study  shall  be  taught  in  the  high  school,  what  text-books 
shall  be  used,  and  to  prescribe  necessary  I'uies  and  regulations  for  the 
management   and   government  of  the  school,  but  not  to  decide  what  par- 
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ticular  branches  of  study  of  those  decided  to  be  taught  shall  be  pursued 
by  each  pupil.      Trustees  of  Schools  v.  The  People  ex  rel.  303. 

8.  Under  the  power  to  prescribe  necessary  rules  and  regulations  for 
the  management  and  government  of  the  schools,  they  may  require  a  clas- 
sification of  the  pupils  with  respect  to  the  branches  of  study  they  are 
respectively  pursuing,  and  with  respect  to  proficiency  or  degree  of  advance- 
ment in  the  same  branches,  and  that  there  shall  be  prompt  attendance, 
diligence  in  study,  and  proper  deportment.     Ibid.  303. 

Prescribing  branches  to  be  taught. 

4.  Rights  of  the  parent.  No  parent  can  insist  that  his  child  shall  be 
placed  or  kept  in  particular  classes,  when  by  so  doing  others  will  be 
retarded  in  their  studies,  or  that  his  child  shall  be  taught  studies  not  in 
the  prescribed  course  of  the  school,  or  be  allowed  to  use  a  text-book  dif- 
ferent from  that  adopted,  or  that  he  shall  be  allowed  to  adopt  methods  of 
study  that  interfere  with  others  in  their  studies.     Ibid.  303. 

5.  The  laws  of  this  State  do  not  deny  the  parent  all  control  over  the 
education  of  his  child.  They  only  withdraw  from  him  the  right  to  select 
the  branches  to  be  studied  by  the  child  to  the  extent  that  the  exercise  of 
that  right  will  not  interfere  with  the  system  prescribed  for  the  schools. 
No  particular  branch  of  study  is  compulsory  upon  those  who  attend  school. 
Ibid.  303. 

6.  Where  the  relator's  son  passed  a  satisfactory  examination  in  all  the 
studies  taught  in  a  high  school,  except  that. of  grammar,  which  the  father 
did  not  desire  him  to  study,  and  was  refused  admission  to  pursue  the  other 
branches  simply  for  his  deficiency  in  grammar:  Held,  on  a  proceeding 
by  mandamus,  that  as  the  father  did  not  wish  his  son  to  study  grammar, 
the  son  had  a  right  to  admission  as  to  the  other  studies,  and  that  any 
rule  or  regulation  excluding  a  pupil  on  that  ground  was  unreasonable, 
and  could  not  be  enforced.     Ibid.  303, 

Teacher — right  to  wages. 

7.  llust  prove  his  right  to  teach.  To  entitle  a  school  teacher  to  recover, 
under  a  contract  to  teach,  in  a  case  where  the  directors  refuse  to  allow 
him  to  teach,  he  must  prove  or  offer  to  prove  the  possession  of  a  certifi- 
cate authorizing  him  to  teach  at  the  time  of  his  employment.  Stevenson 
V.  School  Directors,  255. 

Employment  of  teacher. 

8.  To  commence  after  current  year.  School  directors  have  no  power  to 
make  contracts  for  the  employment  of  teachers .  for  terms  to  commence 
beyond  the  expiration  of  the  current  school  year,  but  they  may  make  a 
contract  for  teaching  a  term  extending  a  reasonable  time  beyond  the  cur- 
rent school  year,  when  made  in  good  faith  and  not  for  the  purpose  of 
forcing  on  the  district  an  unsatisfactory  teacher.     Ibid.  255. 
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Powers  of  directors. 

9.  Generally.  The  powers  of  school  directors  are  limited  to  those  ex- 
pressly granted,  or  such  as  result  by  necessary  implication  from  those 
granted.     Stevenson  v.  School  Directors,  255. 

Presumption  as  to  acts  of  officers. 

10.  In  discharge  of  duty.  The  presumption  in  regard  to  the  acts  of 
school  as  well  as  other  public  officers,  when  assailed  collaterally,  is,  that 
they  are  lawful  until  the  contrary  is  clearly  established.  The  People 
ex  rel.  v.  Newberry  et  al.  41. 

Change  in  school  districts. 

11.  Can  not  be  questio7ied  collaterally.  In  defense  to  an  application  for 
judgment  for  school  taxes,  it  is  not  competent  to  determine  the  legality  of 
proceedings  changing  the  boundaries  of  school  districts.     Ibid.  41. 

12.  How  questioned — quo  warranto.  Where  a  part  is  attempted  to  be 
taken  from  one  school  district  and  added  to  another,  the  legality  of  the 
change  can  be  tested  only  by  quo  warranto  against  the  directors  of  the 
latter  district,  for  attempting  to  exercise  corporate  powers  over  the  newly 
added  tei-ritory.     Ibid.  41. 

13.  Validity.  A  failure  to  file  a  copy  of  the  record  of  the  proceedings  of 
the  board  of  trustees  in  reference  to  the  plat  and  change  of  the  boundary 
lines  between  two  school  districts,  together  with  a  list  of  tlie  tax-payers, 
in  the  office  of  the  county  clerk,  will  not  prevent  there  being  at  least  a 
de  facto  organization  of  one  of  the  districts  extending  over  a  portion  of  a 
former  district.     Ibid.  41. 

School  taxes.     See  TAXES  AND  TAXATION,  23  to  26. 

SERVICE  OF  PROCESS.    See  PROCESS,  1. 

SET-OFF. 

As  against  estate  of  deceased  person. 

1.  A  debtor  caa  not,  after  the  death  of  his  creditor,  by  the  purchase  or 
payment  of  claims  against  the  estate,  acquire  a  cross-demand  that  can  be 
set  off  in  full  against  the  debt  he  owes  the  estate,  to  the  injury  of  other 
creditors  of  the  estate,  where  the  estate  proves  insolvent.  Mack  v.  Wood- 
ruff, 570. 

In  favor  of  surviving  partner. 

2.  As  against  estate  of  deceased  partner.  Where  a  partner  pays  a  debt 
as  the  surety  of  his  copartner  in  the  lifetime  of  the  latter,  or  takes  a  note 
from  him  before  his  death,  it  seems  there  is  no  question  but  that  the  sui^- 
viving  partner,  on  settlement  with  the  administrator  of  the  deceased  part- 
ner, may  set  off  such  demand  without  regard  to  the  solvency  of  the  estate. 
Ibid.  570. 
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3.  But.  where  a  surviving  partner,  after  the  death  of  his  copartner, 
pays  a  debt  as  surety  for  the  latter,  on  settlement  Avith  the  estate,  which 
proves  insolvent,  he  can  not  set  off  such  claim  in  full,  but  may  to  the  ex- 
tent of  his  pro  rata  share,  taking  the  same  as  other  creditors  who  have 
proved  their  claims.  His  being  surety  gives  hira  no  preference  over  gen- 
eral creditors,  and  neither  does  the  fact  of  partnership,  3Iack  v.  Wood- 
ruff, 570. 

As  AGAINST  ASSIGNEE  OF  JUDGMENT.  SCB  ASSIGNMENT,  5. 

SETTLEMENT. 

As  TO  AMOUNT   DUE. 

1.  How  far  conclusive.  On  bill  to  foreclose  a  mortgage,  it  was  held 
that  a  prior  settlement  between  the  debtor  and  creditor  as  to  the  amount 
of  principal  and  interest  then  due  was  conclusive,  and  that  it  furnished 
the  basis  on  which  to  compute  the  interest  thereafter  accruing.  Ilaworth 
V.  Huling  et  al.  23. 

Accounting  between  partners. 

2.  Not  opened  for  slight  cause.  A  settlement  of  partnership  accounts, 
and  the  sale  by  one  partner  to  the  other  of  his  interest,  fairly  and  deliber- 
ately made,  and  evidenced  by  their  written  agreement,  signed  and  sealed, 
will  not  be  set  aside  for  slight  or  trivial  reasons.     Gage  v.  Parmelee,  329. 

3.  Fraud  and  undue  advantage  as  grounds  for  setting  aside  contract.  The 
rule  in  equity  is,  that  when  a  party  is  not  a  free  agent,  and  is  not  equal 
to  protecting  himself,  and  advantage  is  taken  of  him,  the  court  will  pro- 
tect him.  Circumstances  of  extreme  necessity  and  distress  of  the  party, 
although  not  accompanied  by  any  direct  restraint  or  duress,  may  in  like 
manner  so  entirely  overcome  his  free  agency  as  to  justify  a  court  in  set- 
ting aside  a  contract  made  by  him,  on  account  of  some  oppression  or  fraud- 
ulent advantage,  or  imposition  attendant  upon  it.     Ibid,  329. 

4.  When  opened  in  equity.  The  statement  of  an  account  between  part- 
ners will  be  conclusive  upon  their  rights,  unless  it  is  shown  there  has 
been  some  mistake  or  omission,  or  accident  or  fraud,  or  undue  advantage, 
by  which  the  same  is  vitiated  and  the  balance  incorrectly  fixed.  In  such 
case  a  court  of  equity  will  allow  it  to  be  opened  and  re-examined.  Ibid. 
329, 

5.  Although  a  partner,  at  and  before  the  time  of  making  a  settlement 
of  the  partnei-ship  account,  and  selling  his  interest  to  his  copartner,  may 
have  been  under  great  financial  embarrassment  and  under  indictment  as 
an  officer  for  embezzlement,  yet,  if  he  is  a  free  agent,  and  has  ample  time 
to  deliberate,  and  procures  a  competent  accountant  to  examine  the  books 
of  the  firm,  who  makes  a  faithful  examination,  and  submits  the  same,  and 
the  party  objects  as  to  certain  matters,  showing  tliat  he  understands  the 
business,  and   the  proof  also  shows  that  he  was  familiar  with  it,  and  he 
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finally  makes  a  lumping  trade  settling  the  business  and  disposing  of  his 
interest,  and,  some  time  after,  ratified  the  act  by  asking  time  to  pay  a 
balance,  a  court  of  equity  will  not  set  aside  the  transaction,  even  though 
the  copartner  pressed  him  for  a  dissolution  and  settlement.  Gage  v.  Par- 
melee,  329. 

SPECIAL  ASSESSMENTS. 
By  park  commissioners. 

1.  Who  to  make  return  to  county  collector.  A  return  of  lands  as  delin- 
quent for  an  installment  of  a  special  assessment  for  park  purposes  is 
properly  made  by  the  park  commissioners  to  the  county  collector,  notwith- 
standing they  may  have  appointed  a  collector.  The  park  commissioners 
are  the  corporate  authorities,  within  the  meaning  of  the  Park  act,  and  may 
properly  make  such  return  themselves.    Smith  et  al.  v.  The  People  ex  rel.  74. 

Notice  of  application  for  judgment. 

2.  iVeec?  not  include  taxes.  Notice  of  an  application  for  judgment  against 
lands  for  unpaid  special  assessments,  separate  and  distinct  from  the  no- 
tice of  application  for  judgment  for  unpaid  taxes,  although  judgment  is 
asked  as  to  both  at  the  same  time,  is  not  invalid.  The  application  may 
be  made  for  judgment  for  both  special  assessments  and  taxes  together,  but 
the  law  does  not  make  this  imperative.  McCauley  y.  The  People  ex  rel. 
123. 

Appeals. 

To  what  court.     See  APPEALS  AND  WRITS  OF  ERROR,  1,  2. 

Mode  op  selecting  jury.     See  JURY,  1. 
SPECIFIC  PERFORMANCE.     See  CHANCERY,  14  to  21. 

STATUTES. 

Construction  of  statutes. 

1.  Exemption  from  taxation — strictly  construed.  See  TAXES  AND  TAX- 
ATION, 3. 

Statutes  construed. 

2.  Act  of  1872  giving  appeals  from  county  to  circuit  court.  See  APPEALS 
AND  WRITS  OF  ERROR,  2. 

3.  Act  of  1872  exempting  from  taxation.    See  TAXES  AND  TAXATION,  2. 

4.  Of  the  act  in  relation  to  changing  towns  and  forming  new  ones.  See 
TOWNS,  2,  3. 

Repeal  of  statutes. 

6.      Of  limitation — effect  on  criminal  prosecution.     See  LIMITATIONS,  1. 


698  INDEX. 


STATUTE  OF  FRAUDS. 

Promise  to  answer  for  the  debt  of  another. 

1.  Original  or  collateral.  An  original  undertaking  to  retain  attorneys 
to  attend  to  a  suit  for  a  third  person  may  be  implied  from  circumstances, 
but  one  collateral  to  answer  for  the  debt,  etc.,  of  another,  can  not,  as  it 
must  be  in  writing.  Whether  a  party's  undertaking  is  original  or  merely 
collateral,  is  a  question  of  fact  for  the  jury.  Iloshier  v.  Kitchell  ^  Ar-- 
nold,  18. 

2.  When  promise  must  be  in  writing.  If  the  plain tijff  in  a  suit  employs 
an  attorney  to  prosecute  for  him,  what  any  third  person  may  say  or  do 
will  create  no  liability  on  his  part  to  the  attornej^  without  a  new  consid- 
eration and  an  express  promise  in  writing  to  answer  for  the  performance 
of  the  agreement  of  the  party  so  employing  the  attorney.  Ibid,  18.  See 
CHANCERY,  14. 

STOCKHOLDERS. 

Liability  to  creditors  of  corporation.    See  CORPORATIONS,  5  to  8. 

STREETS. 
In  whom  is  the  fee.     See  CORPORATIONS,  11,  12,  13. 
Remedy  for  obstructing.     Same  title,  15. 
As  BOUNDARY  OF  LOTS  CONVEYED.     See  CONVEYANCES,  1,  2. 

SUBROGATION. 
In  favor  of  mortgagee. 

1.  To  rights  of  prior  incumbrances  paid.  Where  a  party,  secured  in  his 
debt  by  a  deed  of  trust  upon  real  estate,  advances  money  to  discharge 
prior  liens  on  the  same  property,  to  protect  his  own  security,  he  will  be 
entitled  to  be  subrogated  to  the  rights  of  the  holders  of  the  prior  liens,  not- 
withstanding he  may  have  taken  a  deed  of  trust  on  the  same  property 
from  the  debtor  to  secure  such  advances,  especially  when  such  trust  deed 
is  released.      Worcester  National  Bank  v.  Cheeney,  602. 

SURPLUSAGE. 

In  pleading.  ' 

Names  of  commissioners  of  highways.     See  MANDAMUS,  2. 

SURVEY  OF  PUBLIC  LANDS. 

When  conclusive.     See  ENTRY,  3. 

SURVEYOR'S  CERTIFICATE. 

AVhen  not  evidence.     See  EVIDENCE,  16. 
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TAXES  AND  TAXATION. 
Exemption. 

1.  Public  charity.  The  institutions  of  purely  public  charity  whose  prop- 
erty is  exempted  from  taxation  must  be  corporations,  and  it  may  be  well 
doubted  whether  such  exemption  was  designed  to  embrace  more  than  in- 
stitutions of  public  charity  such  as  are  founded  and  maintained  by  the  State, 
as  contradistinguished  from  those  founded  by  private  enterprise.  The 
People  ex  rel.  v.  Seaman's  Friends  Society,  246. 

2.  The  clause  of  the  second  section  of  the  Revenue  act  of  1872,  ex- 
empting the  property  of  institutions  of  public  charity,  has  exclusive  refer- 
ence to  institutions  or  corporations  created  by  the  laws  of  this  State,  and 
does  not  embrace  foreign  corporations  that  may  locate  branches  in  this 
State.     Ibid.  246. 

3.  Exemptions  construed  strictly.  Under  the  constitutional  provision 
requiring  all  taxes  to  be  imposed  equally  upon  the  property  of  persons 
and  corporations,  exemptions  from  such  burdens  are  to  be  construed 
strictly,  and  not  extended,  by  judicial  construction,  to  embrace  other 
property  than  is  plainly  expressed  in  the  law.     Ibid  246. 

Assessment — in  whose  name. 

4.  Where  the  legal  title  to  property  appears  in  one  who,  in  fact,  is  but 
a  trustee  for  another,  but  the  trust  is  not  declared,  and  there  is  nothing 
to  indicate  it  to  the  revenue  officers,  it  is  rightfully  assessed  in  the  trus- 
tee's name,  under  the  law.  If  the  property  is  trust  property,  and  subject 
to  taxation,  the  trustee  should,  no  doubt,  list  it  in  the  name  of  the  equi- 
table owner.     Ibid.  246. 

Assessment  of  railroad  track. 

5.  What  may  be  the  relative  value  of  the  lands  in  the  several  counties 
over  which  a  railroad  track  is  laid,  is  not  a  pertinent  inquiry  in  assessing 
the  track,  as  such,  for  taxation.  The  track  as  a  whole  is  a  single  prop- 
erty, and  it  should  not  be  assessed  upon  any  higher  valuation  per  mile  in 
one  county  than  in  another,  even  if  its  construction  has  cost  more  in  some 
localities  than  in  others.  It  is  properly  assessed  as  a  whole,  and  this 
does  not  destroy  uniformity  in  taxation.     Law  ei  al.  v.  The  People,  385. 

Rule  of  uniformity. 

6.  In  respect  to  value.  It  is  made  the  duty  of  assessors,  and  of  the  State 
Board  of  Equalization,  so  far  as  charged  with  that  duty,  to  assess  all  per- 
sonal property  at  its  "fair  cash  value,"  and  all  real  estate  at  a  "price  it 
would  bring  at  a  fair  voluntary  sale,"  so  that  every  personor  corporation 
shall  pay  a  tax  in  proportion  to  his  or  its  property.     Ibid.  385. 

7.  The  State  Board  of  Equalization  found,  by  resolution,  that  the  local 
assessors  had  assessed  property  at  only  fifty  per  cent  of  its  actual  value, 
and,  after  equalizing,  assessed  the  property  of  railroads  and  other  private 
corporations  on  the  same  basis,  instead  of  at  its  fair  cash  value,  as  the 
statute  required:     Held,  that  their  action  was  proper,  as  obeying  the  con- 
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stitutional  mandate  requiring  uniformity,  rather  than  the  literal  terms 
of  the  statute,  and  that  it  could  work  no  injustice.  Laiv  et  al.  v.  The 
People,  385. 

Time  of  returning  assessment. 

8.  Not  material.  Under  sec.  280  of  the  Revenue  law,  a  failure  to  com- 
plete an  assessment,  or  to  return  the  same  in  the  time  required  by  the  act, 
does  not  vitiate  the  same,  but  it  must  be  held  as  legal  and  valid  as  if 
completed  in  time.      Wright  v.  The  People  ex  rel.  582. 

Equalization  by  county  board. 

9.  Of  the  time  and  manner.  Where  the  county  board  of  Cook  county 
referred  the  matter  of  equalization  of  the  valuation  of  property  for  taxa- 
tion to  its  committee  of  equalization  on  the  second  Monday  in  July,  1878, 
who  made  their  report  on  August  22,  1873,  at  an  adjourned  meeting,  and 
the  report  was  unanimously  concurred  in  by  the  board,  it  was  held,  that 
the  equalization  was  made  at  the  time,  in  the  manner  and  by  the  persons 
required  by  law.     Ibid.  582. 

Park  taxes. 

10.  Upon  what  assessment.  The  act  relating  to  "  Parks  and  Boulevards," 
requires  park  taxes  to  be  levied  upon  "real  and  personal  property  within 
such  town  according  to  the  assessment  roll  returned,  for  the  purposes  of 
State  and  county  taxation,  next  preceding  the  estimate"  authorized  to  be 
made.  That  portion  of  the  revenue  law  which  requires  certain  taxes  to 
be  extended  upon  valuations  produced  by  the  equalizations  and  assess- 
ments by  the  State  Board  of  Equalization,  does  not  include  within  it  park 
taxes.     Law  et  al.  v.  The  People,  385. 

11.  As  to  different  ioions.  Park  taxes  or  park  and  boulevard  taxes 
levied  in  the  town  of  West  Chicago,  are  not  illegal  because  a  portion  of 
the  boulevards  are  situate  in  an  adjoining  town.  Wright  v.  The  People 
ex  rel.  582. 

Taxation  by  towns. 

12.  Power  at  town  meeting  to  vote  tax  to  create  sinking  fund.  Where  bonds 
are  issued,  which  are  a  town  charge,  to  be  paid  by  taxation,  the  electors, 
at  a  toAvn  meeting,  have  legal  authority  to  vote  taxes  in  advance,  to  meet 
their  prompt  payment,  and  how  long  in  advance  may  be  safely  left  to  be 
determined  by  a  vote  of  the  electors  of  the  town.     Ibid.  582. 

13.  Town  taxes  voted  need  not  he  specifically  itemized.  Where  the  electors 
of  a  town,  at  an  annual  town  meeting,  voted  $25,000  of  taxes  to  be  levied 
for  various  named  purposes,  "and  such  other  expenses  as  the  town  may 
have  to  defray  for  the  year  1873,  as  well  as  previous  indebtedness,"  it 
was  objected  that  there  was  a  want  of  definiteness  as  to  the  objects  for 
which  the  money  was  to  be  raised,  but  it  was  held,  that  the  law  did  not 
require  an  itemization  of  the  purposes  of  a  tax  voted  in  a  town  meeting. 
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The  only  instance  in  which  the  details  of  the  town  charges  are  to  be  pre- 
served, is  in  the  report  of  the  town  auditors.  Wright  v.  The  People  ex  rel. 
582. 

Municipal  taxation. 

14.  For  sewerage  purposes — limitation  as  to  amount.  Cities  under  the 
general  incorporation  act,  prior  to  the  act  of  1871,  the  former  act  not  con- 
taining the  limitation  clause  found  in  the  latter  as  to  the  amount  to  be 
raised  for  sewerage  purposes,  seem  not  to  have  been  restricted  in  that 
regard,  and  the  act  of  1873  confers  power  to  tax  for  such  purpose,  but 
contains  no  limitation  clause  as  to  amount.     Hale  v.  The  People  ex  rel.  72, 

15.  May  levy  tax  to  pay  expenses  of  collecting  and  to  meet  deficiencies.  A 
municipal  corporation  may  levy  a  tax  to  pay  the  expense  of  collection, 
and  to  meet  deficiencies  likely  to  occur,  over  and  above  the  sum  actually 
required  to' pay  its  debts,  etc.;  and  when  this  is  done  by  the  corporate 
authorities,  in  the  fair  and  honest  exercise  of  the  discretion  vested  in 
them,  the  courts  will  not  interfere.  Village  of  Hyde  Park  v.  Ingalls  et  al. 
11. 

16.  The  duty  of  municipal  corporations  to  pay  their  debts  when  due, 
implies  the  existence  of  a  power  to  bring  the  money  necessary  for  the 
purpose  into  their  treasuries  at  the  proper  time;  and  to  do  this,  deficien- 
cies and  expenses  may  be  anticipated  and  provided  for  in  the  levy  of 
taxes.     Ibid,  11. 

17.  To  raise  fund  for  entertaining  official  visitors.  A  municipal  corpora- 
tion has  no  authority  to  levy  a  tax  to  provide  a  fund  with  which  to  enter- 
tain official  visitors  to  the  municipality.  Such  a  tax  would  not  be  for  any 
necessary  or  proper  corporate  purpose.     Law  et  al.  v.  The  People,  385. 

18.  As  to  city  of  Chicago  —  effect  of  organizing  under  general  law.  The 
sixth  section  of  the  general  law  relating  to  cities  and  villages,  which  pro- 
vides that  all  laws  and  parts  of  laws,  not  inconsistent  with  the  general 
law,  shall  continue  in  force  and  be  applicable  to  any  city  or  village 
adopting  the  general  law,  the  same  as  though  no  change  of  organization 
had  taken  place,  was  intended  to  keep  in  force  only  laws  conferring  the 
usual  and  necessary  corporate  powers.  It  does  not  keep  in  force  an 
amendment  to  the  charter  of  the  city  of  Chicago  authorizing  the  levy  of 
taxes  for  a  fund  to  entertain  official  visitors.     Ibid.  385. 

19.  City  tax  to  pay  officers  not  known  in  charter — presumption.  Where  a 
city  council  is  empowered  by  general  law,  under  which  the  city  is  acting, 
to  provide  by  ordinance  for  the  election  or -appointment  of  certain  enu- 
merated officers,  and  "such  other  officers  as  may  by  said  council  be 
deemed  necessary  or  expedient,"  and  a  tax  was  levied  by  the  city  authoi*- 
ities  to  pay  the  expenses  of  the  offices  of  assessor  and  tax  commissioner, 
offices  not  named  in  the  general  law,  it  was  held,  it  must  be  presumed  in 
favor  of  the  legality  of  the  levy  that  the  city  council  had  in  some  lawful 
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way  exercised  its  discretionary  power  in  creating  sxich  offices,  else  the 
levy  would  not  have  been  made.     Law  ei  al.  v.  The  People,  385. 

20.  To  pay  a  debt  not  authorized  to  he  created.  When  a  city  has  issued 
evidences  of  indebtedness  after  liaving  reached  the  constitutional  limit  as 
to  amount,  and  the  limit  in  its  charter,  in  violation  of  the  constitution  and 
the  law,  such  evidences  being  void,  a  tax  levied  to  pay  such  certificates, 
or  interest  thereon,  is  illegal  and  can  not  be  collected.     Ibid.  385. 

21.  Powers  of  village  of  Hyde  Park.  The  village  trustees  of  Hyde  Park 
are  lawfully  vested  with  all  the  legislative  authority  of  the  corporation, 
and  they  alone  are  authorized  to  levy  taxes  for  the  payment  of  the  cor- 
porate debts,  and  are  vested  with  discretion  in  the  levy  of  a  tax  for  any 
given  purpose,  to  the  extent  that  legislative  authority  in  general  may  ex- 
ercise the  same.      Village  of  Hyde  Park  v.  Ingalls  et  al.  11. 

22.  Toion  of  Lake— power  of  taxation.     See  CORPORATIONS,  17. 
School  taxes. 

23.  By  whom  to  he  levied — constitutional  limitation.  There  is  no  limit  in 
the  constitution  to  the  power  of  the  legislature  in  providing  for  the  form- 
ation of  school  districts,  nor  in  prescribing  who  shall  or  shall  not  be  em- 
powered with  the  levy,  collection  and  custody  of  school  taxes.  These  are 
wholly  within  the  discretion  of  tlje  legislature.  Speight  et  al.  v.  The  Peo- 
ple, 595. 

24.  So,  although  the  General  Assembly  may  require  the  boundary 
lines  of  cities  to  be  adopted  as  lines  for  the  formation  of  school  districts, 
and  that  city  officers  shall  perform  the  duties  of  school  officers,  such  offi- 
cers will,  in  the  exercise  of  their  different  functions,  represent  the  corpo- 
rations to  which  those  functions  respectively  appertain — those  belonging 
to  the  city,  under  its  charter,  in  the  one  case,  and  those  relating  to  schools, 
under  the  school  law,  in  the  other.     Ibid.  595. 

25.  As  to  a  local  or  special  laiv,  in  respect  to  the  levying  of  taxes  for  school 
purposes.  The  constitutional  prohibition  that  the  General  Assembly  shall 
not  pass  any  local  or  special  law  pi'oviding  for  the  management  of  common 
schools,  does  not  operate  to  prevent  the  levying  of  taxes  for  school  pur- 
poses, and  the  custody  of  the  funds  when  the  taxes  are  collected,  by 
different  officers  in  a  city  than  those  discharging  these  duties  in  other 
localities.  There  is  a  distinction,  in  this  regard,  between  the  establishing 
of  a  school  and  providing  for  its  support,  and  its  management  or  conduct 
when  established  and  supported.     Ibid.  595. 

Laws  relating  to  school  taxes, 

26.  Regarded  as  school  laws.  As  affecting  the  power  of  a  city  council 
to  levy  taxes  for  free  school  purposes,  under  a  charter  which  vests  in  the 
city  officers  the  control  over  such  schools  within  the  territorial  limits  of 
the  city,  all  laws,  Avhether  in  city  charters  or  elsewhere,  upon  that  sub- 
ject, may  be  regarded  simply  as  school  laws,  and  as  a  part  of  the  law 
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designed  to  execute  the  mandate  of  the  constitution  in  respect  to  a  free 
school  system.     Speight  et  al.  v.   The  People,  595. 
Op  the  application  for  judgment. 

27.  Defective  notice  of,  caused  by  appearance.  Any  defect  in  the  notice 
of  an  application  for  judgment  against  lands  for  taxes,  or  even  the  Avant 
of  any  notice,  is  obviated  by  the  appearance  of  the  tax-payer  arid  contest- 
ing the  tax  on  the  merits.     Hale  v.  The  People  ex  rel.  72. 

28.  Back  taxes,  and  valuation  for  sueh  years.  The  statute  gives  express 
authority  to  include  in  an  application  for  judgment  against  lands  for  the 
taxes  of  the  current  year,  those  of  previous  years  on  lands  forfeited  to  the 
State,  and  the  law  does  not  require  that  the  delinquent  list,  in  such  a  case, 
shall  show  the  valuation  of  the  lands  for  the  prior  years,  nor  the  amount 
of  each  kind  of  tax  levied  for  such  years.  As  to  the  back  taxes,  all  that 
is  required  to  be  placed  on  the  tax  books  is  the  amount  due.  Wright  v. 
The  People  ex  rel.  582. 

29.  Who  object  to  judgment.  Unless  a  party's  interest  in  the  lands, 
against  which  judgment  is  sought  for  taxes,  is  made  to  appear,  no  objec- 
tion in  his  behalf  to  the  rendition  of  judgment  can  be  entertained.  If  the 
land  is  not  taxed  in  his  name,  he  must  show  his  interest.  The  People  ex  rel. 
V.  Quick  et  al.  435. 

30.  Merely  formal  objections  to  municipal  and  other  taxes  should  not  be 
entertained  where  the  irregularities  complained  of  do  not  affect  unjustly 
the  interests  of  the  citizen.     Law  et  al.  v.  The  People,  385. 

31.  Mere  irregularities  that  may  intervene,  either  in  making  valua- 
tions, or  in  levying  taxes,  will  not  vitiate  the  tax.  unless  it  is  apparent 
such  irregularities  affect  substantially  the  justice  of  the  tax  levied,  or  de- 
bar the  citizen  of  some  important  right  secured  by  law.     Ibid.  385. 

32.  Amendments  allowable.  On  application  for  judgment  against  lands 
for  taxes,  all  such  amendments  as  could  be  made  in  personal  actions  are 
allowable  by  statute,  and  any  omission,  or  defective  act  of  any  officer  con- 
nected with  the  assessment  or  levying  of  the  tax,  in  the  discretion  of  the 
court,  may  be  corrected,  supplied  and  made  to  conform  to  law,  either  by 
the  court,  or  by  the  person,  in  the  presence  of  the  court,  by  whose  neglect 
or  default  the  same  was  occasioned.     Ibid.  385. 

33.  Specific  objections  not  made  below.  It  is  a  matter  of  grave  doubt 
whether  specific  objections  to  the  rendition  of  judgment  against  lands  for 
taxes,  not  shown  to  have  been  made  below,  should  be  permitted  to  be  urged 
in  this  court.  If  they  are  of  such  a  character  as  could  have  been  obviated 
by  proof  or  amendment,  they  should  be  taken  in  the  court  below.    Ibid.  385. 

34.  Validity  of  change  of  school  district  not  to  he  determined  on  such  appli- 
cation.    See  SCHOOLS,  11. 
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TAXES  AND  TAXATION.      Continued. 
Of  the  judgment. 

35.  Should  he  only  for  legal  part.  Where  a  city  ordinance  for.  the  levy 
of  city  taxes  specified  the  several  purposes  for  which  the  levy  was  to  be 
made,  and  the  sum  required  to  be  raised  for  each  purpose,  a  part  of  which 
were  illegal,  the  county  court  should  render  judgment  for  the  amount  legally 
levied,  after  deducting  the  illegal  portion  from  the  gross  sum  appearing 
against  the  several  tracts  and  lots.     Law  et  al.  v.  The  People,  385. 

TENDER. 

In  case  of  mutual  and  dependent  undertakings.     See  CONTRACTS,  10. 

TOWNS. 

Meaning  of  the  word.  ' 

1.  The  word  " town"  as  found  in  our  statute,  is  not  always  used  in  the 
same  sense.  Under  the  township  system,  a  town  is  a  species  of  municipal 
incorporation,  and  constitutes  an  integral  part  of  a  county;  and  such  towns 
are  clearly  interwoven  with  the  management  of  county  affairs,  and  gener- 
ally embrace  a  township  according  to  government  surveys.  The  word,  as 
used  in  the  Rev.  Stat,  of  1845,  referred  to  a  different  kind  of  incorporation, 
Such  an  organization  was  formerly  always  called  "  an  incorporated  town," 
while  in  our  later  statutes  they  are  frequently  called  "villages,"  but 
mean  the  same  thing.     3Iariin  et  al.  v.  The  People  ex  rel.  524. 

Creating  new  towns. 

2.  The  act  of  March  4,  1874,  revising  the  township  laws  and  amending 
the  same  in  respect  to  creating  new  towns,  and  prohibiting  the  creation 
of  any  new  town  of  less  territory  than  seventeen  square  miles,  repealed 
the  old  law  on  the  subject,  and  the  board  of  supervisors  thereafter  were 
bound  to  act  in  conformity  with  the  new  law,  even  though  the  petition  for 
the  formation  of  a  new  town  had  been  filed  before  the  passage  of  the 
amendatory  act.     Town  of  Jefferson  et  al.  v.  The  People  ex  rel.  503. 

3.  Territorial  extent  of  new  towns — and  what  are  neio  toions.  Under  the 
township  law  prohibiting  the  creation  of  a  new  town  by  the  county  board, 
of  less  territory  than  seventeen  square  miles,  where  a  town  is  divided, 
each  part  of  the  two  towns  resulting  from  the  division  must  contain  the 
requisite  territory.  In  such  case,  both  the  towns  become  new  ones  formed 
from  the  old  one.     Ibid.  503. 

Taxation  by  towns.     See  TAXES  AND  TAXATION,  12,  13. 

TRANSCRIPT  OF  RECORD. 
For  the  Supreme  Court. 

Requisites.     See  PRACTICE  IN  THE  SUPREME  COURT,  1,  2. 


INDEX. 


TROVER. 

Whether  the  action  will  lie. 

1.  Where  grain,  with  the  consent  of  both  the  seller  and  buyer,  is  con- 
signed to,  and  goes  into  the  hands  of,  a  commission  merchant  for  sale  in 
the  market,  trover  will  not  lie  against  the  commission  merchant  for  sell- 
ing the  same,  by  the  original  seller  of  the  grain  who  holds  railroad  receipts 
for  the  grain,  or  by  one  succeeding  to  his  rights.     Taylor  v.  Turner,  296. 

TRUSTS. 

Whether  a  trust  exists. 

1.  Where,  by  consent  of  his  creditors,  a  failing  debtor  was  allowed  to 
continue  his  business,  under  the  supervision  of  a  committee  of  the  credit- 
ors, for  a  limited  time,  and  a  cashier  or  clerk  was  also  appointed  to 
receive  and  pay  out  money,  the  business  to  be  done  in  the  debtor's  name, 
as  before,  until  the  state  of  his  affairs  could  be  ascertained,  and  the  prop- 
erty of  the  debtor  never  came  into  the  possession  of  the  committee,  who 
merely  acted  in  an  advisory  manner,  and  the  cashier  as  a  clerk,  it  was 
held,  that  the  committee  and  cashier  were  not  trustees  as  to  the  property 
of  the  debtor  for  the  benefit  of  creditors,  and  consequently  were  not  liable 
to  such  creditors.     Hall  et  al.  v.  Crane  Bros\  Manufac.  Co.  283. 

2.  The  fact  that  a  note  and  mortgage  are  made  payable  to  an  unmar- 
ried woman,  and  which  ante-dated  her  marriage,  is,  of  itself,  strong  evi- 
dence that  the  legal  and  equitable  title  to  the  money  secured  by  them  is 
in  her,  and  it  requires  clear  and  convincing  evidence  to  overcome  the 
presumption,  and  show  that  the  money  is  that  of  her  husband's  children 
by  a  former  marriage.     Smith  et  al.  v.  Smith,  111. 

3.  Where  a  purchaser  of  land  died  without  completing  his  payments, 
and  afterwards  the  vendor,  without  manifesting  any  desire  or  intention 
to  declare  a  forfeiture  of  the  contract  under  a  clause  giving  him  such 
right,  resold  one-half  of  the  lot  to  a  third  person,  and  the  other  half  to  the 
widow  of  the  original  purchaser,  for  the  exact  sum  then  due  on  the  first 
contract,  and  the  half  sold  to  the  widow  was  worth  considerably  more 
than  the  price  paid  by  her,  and  she,  on  payment,  obtained  a  conveyance, 
it  was  held,  there  was  no  forfeiture  declared,  and  that  she  took  the  legal 
title  in  trust  for  the  heirs  at  law  of  her  husband.  Musham  et  al.  v.  Mush- 
am,  80. 

Remedy  in  respect  to  trusts.     See  CHANCERY,  1. 

USAGE.     See  CUSTOM— USAGE,  1,  2,  3. 

USURY. 

What  constitutes. 

1.  Interest  on  interest  due.  A  debtor,  on  settlement,  may,  if  he  chooses, 
allow  interest  on  annual  interest  due  and  unpaid,  and  this  will  not  render 
the  transaction  illegal.     Haworth  v.  Huling  et  al.  23. 
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USURY.     What  constitutes.     Continued. 

2.  Charge  of  commission  hy  agent  procuring  loan.  Where  an  agent  pro- 
curing a  loan  of  money  for  a  party,  charged  and  received  from  the  bor- 
rower five  per  cent  of  the  amount,  and  $100  for  going  to  Chicago  and 
procuring  a  release  of  an  incumbrance,  the  party  making  the  loan  having 
no  knov^ledge  of  this  arrangement  and  deriving  no  benefit  from  it,  it  was 
held,  that  usury  could  not  be  predicated  of  the  transaction.  Ballinger  v. 
Bourland  et  al.  513. 

VESTED  RIGHT.     See  CONSTITUTIONAL  LAW,  6. 

WARRANTY. 

On  sale  of  goods. 

1.  Implied  warranty.  Where  a  person,  as  manufacturer,  sells  a  com- 
modity by  a  particular  and  well  known  market  description,  which  com- 
modity is  not  present  at  the  time  and  place  of  the  trade,  and  is  not 
examined  or  seen  by  the  purchaser,  the  law  will  imply  a  warranty  on  the 
part  of  the  seller  that  the  commodity  is  of  a  fair  merchantable  quality, 
corresponding  to  the  description  under  which  it  is  sold,  and  the  same  rule 
applies  where  the  seller  holds  himself  out  as  a  manufacturer  of  the  com- 
modity sold,  or  sells  under  circumstances  leading  the  purchaser  to  believe 
him  to  be  selling  as  a  manufacturer.  Chicago  Packing  and  Provision  Co. 
V.  Tilton,  547. 

2.  But  if  the  vendor  professes  to  act  in  making  the  sale  as  a  mere 
dealer  in  produce,  and  not  as  a  manufacturer,  or  professes  to  be  selling 
for  other  parties  and  not  for  himself,  or  sells  upon  the  board  of  trade, 
where  it  is  a  rule,  universally  recognized,  that  the  buyer  of  produce  taking 
it  without  inspection  takes  the  same  at  his  own  risk,  no  warranty  will  be 
implied  as  to  the  quality  of  the  goods  sold.     Ibid.  547. 

3.  Presumption  whether  a  person  selling  does  so  as  a  manufacturer.  A 
party  dealing  with  a  corporation  engaged  in  business  as  a  manufacturer, 
and  selling  its  manufactured  goods,  and  whose  name  gives  no  suggestion 
to  the  contrary,  has  a  right  to  assume,  when  it  off'ers  such  goods  for  sale 
with  nothing  to  suggest  to  the  contrary,  that  it  proposes  to  sell  as  a  man- 
ufacturer and  not  as  an  ordinary  dealer  in  the  market,  and  unless  the 
proof  shows  satisfactorily  that  plain  notice  of  its  acting  in  a  different 
character  was  brought  home  to  the  party  dealing  with  such  corporation, 
it  can  not  insist  on  being  treated  other  than  as  a  manufacturer;  and  in 
such  case,  a  rule  of  the  board  of  trade  would  seem  to  have  no  application 
which  would  make  the  sale  without  a  warranty  as  to  quality.     Ibid.  547. 

WILLS. 

Devise  for  an  asylum  por  insane. 

1.  Who  ivill  take.  When,  at  the  time  of  making  a  devise  of  real  estate 
to  any  insane  asylum  which  should  be  organized,  located  and  established 
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WILLS.     Devise  for  an  asylum  for  insane.     Continued. 

in  the  future  by  virtue  of  some  State  or  municipal  authority,  or  some 
charter  which  might  give  the  institution  permanence,  counties  had  no 
authority  whatever  to  establish  such  insane  asylum,  it  was  held,  that  a 
county  having  a  branch  of  its  poor  house  set  apart  for  keeping  its  insane 
paupers,  and  which,  subsequently  to  the  will,  erected  an  additional  build- 
ing upon  the  poor-farm,  was  not  entitled  to  the  devise,  it  not  being  such 
an  institution  as  was  contemplated  by  the  bequest,  and  that  the  Northern 
Insane  Asylum  was  entitled  to  the  same.  Holden  et  al.  v.  Cook  County, 
275. 

WITNESSES. 
Impeachment. 

1.  When  a  defendant  on  trial  for  rape  testifies  in  his  own  behalf,  he  can 
not  be  compelled,  on  cross-examination,  to  state  that  he  had  visited  houses 
of  ill  fame  before,  and  the  number  of  times,  and  of  his  having  connection 
with  their  inmates,  and  that  he  had  played  cards  for  money,  for  the  pur- 
pose of  impeaching  him  as  a  witness.  This  can  only  be  done  by  proving 
his  general  reputation  for  truth  and  veracity.     Giffordy.  The  People,  210. 

Credibility. 

2.  Where  two  witnesses  testify  directly  opposite  each  other,  the  jury  may 
regard  the  surrounding  circumstances,  and  give  credence  to  one  over  the 
other.     Durant  v.  Rogers,  508. 

3.  Improbability.  Where  a  party,  who  had  indorsed  notes  secured  by 
trust  deed,  to  his  creditor  as  collateral  security,  testified  that  the  agent  of 
the  creditor,  before  the  transfer,  informed  him  that  the  property  in  the 
trust  deed  had  been  attached;  that  he,  the  witness,  was  afraid  the  agent 
would  get  a  dispatch  showing  the  property  attached,  before  he  could  get 
him  to  take  the  notes,  and  that  he  then  informed  the  agent  of  the  fact  he 
was  anxious  to  conceal,  it  was  held,  that  the  witness'  testimony,  even  un- 
contradicted, was  so  absurd  as  not  to  be  relied  on.  Worcester  National 
Bank  v.  Cheeney,  602. 

WRIT  OF  ERROR. 

Limitation — under  Burnt  Records  act.     See  Limitations,  8. 
Generally.     See  APPEALS  AND  WRITS  OF  ERROR,  1,  2. 
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